United  States  Court  of  Appeals 

for  the 

District  of  Columbia  Circuit 


TRANSCRIPT  OF 
RECORD 


Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Columbia 


IN  THE 

United  States  Court  of  Appeals 

fob  the  District  of  Columbia  Circuit 

No.  9872 

JOHN  HOWARD  LAWSON,  Appellant, 

v. 

UNITED  STATES  OF  AMERICA,  Appellee. 


United  States  Court  of  Appeals 


F 


for  the  Oistrrm 
Crrcau 

ISO  OCT  Z  - 


' 


INDEX  TO  JOINT  APPENDIX. 


I 


i 


I.  Pleadings,  Docket  Entries  and  Other  Papers . 

Notice  of  Appeal . 

Clerk’s  Statement  of  Docket  Entries  under  Rule 

IV . 

Docket  Entries  . 

Indictment . 

Arraignment . 

Motion  to  Dismiss  Indictments . 

Motion  for  Transfer  from  the  District  of  Columbia 

Affidavit  of  Robert  W.  Kenny . 

Motion  for  Transfer  from  the  District  of  Columbia 

Affidavit  of  Robert  W.  Kenny . 

Affidavit  of  John  Howard  Lawson . 

Certificate  of  Counsel . 

Affidavit  of  Martin  Popper . 

Challenge  to  and  Motion  to  Dismiss  Jury  Panel 

Affidavit  of  Ben  Margolis . 

Questions  on  Voir  Dire  to  the  Proposed  Jurors. . 

Verdict . 

Judgment . 

Motion  for  New  Trial . 

Motion  in  Arrest  of  Judgment . 

Designation  of  Record  on  Appeal . 

Counterdesignation  of  Record . 

Order  Extending  Time  to  File  Record  on  Appeal 


!  3 
S  4 
I  9 

i  10 

i  li 
!  13 
14 
I  19 
|  20 
!  25 
!  27 
!  28 
I  29 
i  30 
132 
143 
|  44 
|  44 
;  50 
|  51 
153 
i  54 


II.  Excerpts  from  Transcript  of  Testimony  and  Pro-  j 


ceedings .  54 

Opening  Statement  to  the  Jury  on  behalf  of  the 

United  States  .  168 

Opening  Statement  to  the  Jury  on  behalf  of  the 

Defendant .  170 

Witnesses : 

Edward  Goring  Bliss .  57 

Ben  Caplon  .  309 

Herman  E.  Eberharter . 301 

Richard  Griffith .  266 

Dore  Schary .  312 

John  Parnell  Thomas . 179,  198 

Renewal  of  Motion  for  Acquittal .  341 


Index  to  Joint  Appendix  Continued. 


•  • 
11 


Page 


Argument  to  the  Jury  on  behalf  of  the  Defendant  347 

Charge  to  the  Jury .  351 

Government  Prayer  for  Instruction  No.  1 .  364 

Government  Prayer  for  Instruction  No.  2 .  364 

Government  Prayer  for  Instruction  No.  3 . 364 

Defendant’s  Request  for  Instructions . 365 

III.  Exhibits .  379 

Government’s: 

No.  1 :  House  Resolution  2 . 379 

No.  2 :  House  Resolution  5 .  379 

No.  3 :  Clerk’s  Certificate  of  the  Membership  of 
the  Committee  on  Un-American  Activi¬ 
ties  of  the  House  of  Representatives . . .  380 

No.  4:  Summons,  John  Howard  Lawson . 381 

No.  4A :  Telegram  of  October  11,  1947,  Thomas 

to  Lawson .  382 

No.  5 :  House  Report  1132  of  80th  Congress,  1st 

session . 382 

No.  6 :  House  Resolution  370  .  393 

No.  7 :  Speaker’s  Certification  to  United  States 
Attorney,  District  of  Columbia,  of  John 
Howard  Lawson .  393 

Defendant’s: 

No.  4:  Telegram  of  October  19,  1947,  Counsel 
for  various  parties  to  Thomas,  re 

Quashing  of  Subpoenas .  394 

No.  5:  Memorandum  in  Support  of  Motion  to 

Quash  Subpoenas . 395 

No.  6:  Renewal  of  Motion  to  Quash . 406 

No.  7 :  Application  to  Compel  the  Return  of 
Witnesses  for  the  Purposes  of  Cross- 

Examination  . 409 

No.  8:  Certificate  of  Clerk  of  House  of  Repre¬ 
sentatives  and  H.  R.  282  .  412 

No.  SA :  Certificate  of  Clerk  of  House  of  Repre¬ 
sentatives  and  H.  R.  26 . 414 

No.  SB :  Certificate  of  Clerk  of  House  of  Repre¬ 
sentatives  and  H.  R.  321 .  414 

No.  8C :  Certificate  of  Clerk  of  House  of  Repre¬ 
sentatives  and  H.  R.  90 . 415 

No.  8D :  Certificate  of  Clerk  of  House  of  Repre¬ 
sentatives  and  H.  R.  420  .  416 


! 


Index  to  Joint  Appendix  Continued.  iii 

i 

I  Page 

No.  8E :  Certificate  of  Clerk  of  House  of  Repre¬ 
sentatives  and  H.  R.  65 . j.  417 

No.  8F :  Certificate  of  Clerk  of  House  of  Repre¬ 
sentatives  and  H.  R.  5 . L  418 

No.  9:  Offer  of  Proof  re  Testimony  of  J.  Par¬ 
nell  Thomas . j.  420 

No.  10.:  Analysis  of  Thomas  Committee  Hear¬ 
ings  . ;.  480 

No.  11 :  Cumulative  Testimony  Point.  Con¬ 
gressional  Debate  . j.  546 

House  Resolution  No.  542  . j.  548 

Subpoenas  Duces  Tecum  and  attached  Schedules 

of  Robert  E.  Stripling . .  549 

Summons  of  John  E.  Rankin,  Marshal's  Returii 
and  Letter  . j  565 


! 

I 


! 


IN  THE 


United  States  Couit  of  Appeals 


for  the  District  of  Columbia  Circuit 


No.  9872 


JOHN  HOWARD  LAWSON,  Appellant , 


v. 


UNITED  STATES  OF  AMERICA,  Appellee . 


Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Columbia 
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I. 

PLEADINGS,  DIOCKET  ENTRIES  AND  OTHER 

PAPERS 

A  Filed  May  21  1948 

\ 

DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA. 

Criminal  No.  1352-47 

United  States  of  America 
v. 

John  Howard  Lawson 

Notice  of  Appeal 

Name  and  address  of  appellant — John  Howard  Lawson, 
9354  Burnet  Ave.,  San  Fernando,  California. 

Name  and  address  of  appellant’s  attorney — Martin  Pop¬ 
per,  902  20th  St.,  N.W.,  Washington,  D.  C. 

Offense — Section  192,  Title  2,  U.S.C. 

Date  of  judgment — May  21,  1948. 

Brief  description  of  judgment  or  sentence — $1,000  fine 
and  not  more  than  one  year. 

Name  of  prison  where  now  confined,  if  not  on  bail . 


I,  the  above-named  appellant,  hereby  appeal  to  the  Court 
of  Appeals  of  the  District  of  Columbia  from  the  judgment 
above-mentioned  on  the  grounds  set  forth  below. 

John  Howard  Lawson, 
Appellant. 

Robert  W.  Kenny, 

Warren  L.  Sharfman, 

Martin  Popper, 

Attorneys  for  Appellant. 
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Date  May  21,  1948. 

i 

A  True  Copy 

j 

Test: 

Harry  M.  Hull,  Clerk, 

By  Helen  M.  McIntosh, 

Deputy  Clerk. 

•  *  •  *  •  •  •  •  •!• 

B  Filed  May  24  1948 

Form  of  Clerk’s  Statement  of  Docket  Entries  to  be 
Forwarded  Under  Rule  IV 


(To  accompany  duplicate  notice  of  appeal  to  the  United 
States  Circuit  of  Appeals) 

DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA 

j 

Criminal  No.  1352-47 

i 

United  States  of  America 

j 

v.  | 

i 

John  Howard  Lawson 

i 

j 

1.  Indictment  for  Vio.  Sec.  192,  Title  2,  U.  S.  Code  filed 
December  5,  1947. 

2.  Arraignment — January  9,  1948. 

3.  Plea  to  indictment — Not  Guilty  January  9,  1948.  j 

4.  Motion  to  withdraw  plea  of  guilty  denied . ,  pL9. . 

5.  Trial  by  jury — April  13, 1948. 

6.  Verdict  or  finding  of  guilt — Guilty  as  indicted,  April 
19,  1948. 

7.  Judgment — (with  terms  of  sentence) — One  (1)  year 
and  pay  a  fine  of  One  Thousand  Dollars  ($1000.00)  (Cur¬ 
ran,  J.),  entered  May  21,  1948. 
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8.  Notice  of  appeal  filed  May  21,  1948. 

Date — May  24,  1948. 

Attest  Harry  M.  Hull,  Clerk. 

By:  Helen  M.  McIntosh, 

Deputy  Clerk. 

Docket  Entries 

785  Criminal  Docket 

DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA 

Parties — (Case  Closed)  United  States  vs.  John  Howard 
Lawson. 

Attorneys — U.  S.  Attorney  Martin  Popper  and  Warren 
L.  Sharfman,  Robert  W.  Kenney,  Allan  R.  Rosenberg,  Ben 
Margolis,  Charles  Katz,  Morris  E.  Cohn,  David  Carliner. 
Criminal  No.  1352-47 

Charge :  Vio.  Sec.  192,  Title  2,  U.  S.  Code. 

Bond:  1.  $1,000.00  Natl.  Auto.  &  Cas.  Ins.  Co. 

Date  Proceedings 

1947 

Dec.  5  Presentment  and  Indictment  filed. 

8  Bench  Warrant  Ordered  and  Issued.  (M  144) 
Pine,  J.) 

15  Appearance  Martin  Popper  and  Warren  L. 
Sharfman  entered. 

17  Transcript  of  Proceedings  Pages  1-28,  filed. 

22  Recognizance  $1,000.00  taken  with  National  Auto¬ 
mobile  and  Casualty  Insurance  Co.,  A  Cali¬ 
fornia  Corporation,  filed. 

22  Bench  Warrant  returned  executed.  Defendant 
on  bond.  (M  144)  Pine,  J.). 
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1948  | 

Jan.  3  Motion  for  reconsideration  of  order  setting  date 
of  arraignment  filed. 

Transcript  of  proceedings  before  Justice  Q ’Con¬ 
nor,  Los  Angeles,  Calif,  reported  by  Robert  T. 
Doidge,  pages  1-20,  dated  Dec.  11  &  12,  1947, 
filed. 

i 

5  Appearance  Robert  W.  Kenney  entered. 

Defendant’s  motion  for  reconsideration  of  oral 

order  setting  date  of  arraignment  heard  and 
denied.  (M  144)  Pine,  J.) 

6  Transcript  of  Proceedings,  Vol.  1,  Pages1 1-11, 

filed. 

9  Arraigned,  Plea  Not  Guilty  entered,  15  days,  etc. 

(M  141)  (Keech,  J.)  j  » 

21  Upon  defendant’s  motion,  time  is  extended  tp  and 
including  Jan.  30, 1948,  within  which  to  file  mo¬ 
tions,  etc.  Government  given  to  Feb.  10,  194S, 
within  which  time  to  answer  defendant’s  mo¬ 
tions.  Defendant  given  to  Feb.  12, 1948,  within 
which  time  to  answer  Government’s  reply  to 
Defendant’s  Motions.  Motions  to  be  heard 
Feb.  13,  (Keech,  J.)  (M  144) 

23  Transcript  of  proceedings  Wednesday  Jail  21, 
1948,  filed. 

786 

Jan.  30  Motion  to  dismiss  indictment,  filed. 

Brief  in  Support  of  Motion  to  dismiss  indictjnent, 
filed. 

Motion  for  transfer  from  the  District  of  Cblum- 
bia,  filed. 

Feb.  10  Government’s  memorandum  in  opposition  to 
motion  to  transfer  from  the  District  of  Colum¬ 
bia,  filed. 

Government’s  memorandum  in  opposition  to  mo¬ 
tion  to  dismiss  indictments,  filed. 
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Feb.  12  Defendant’s  reply  brief  to  the  Government’s 
statements  serratim.  (See  Brief) 

13  Motions  to  dismiss  and  for  change  of  venue, 
heard  in  part  and  continued  to  2/16/48. 

13  Appearance  Allan  R.  Rosenberg  entered. 

16  Hearing  of  motions  resumed — Motion  to  dismiss 
and  motion  for  change  of  venue  denied. 
(M  141)  Curran,  J.) 

16  Appearance  Ben  Margolis  entered. 

Appearance  Charles  Katz  entered. 

18  Praecipe  withdrawing  appearance  of  Warren  L. 
Sharfman,  as  attorney  for  the  deft  filed.  (Cur¬ 
ran,  J.) 

Apr.  9  In  re :  Dore  Schary — Def.  Witness — Attys :  Wm. 

E.  Leahy,  Paul  Ziffern.  Witness  motion  to 
quash  subpoena  filed.  Affidavit  on  Paul  Ziffern 
filed.  Affidavit  of  Dore  Schary  filed.  Affidavit 
of  Dr.  Hyman  Engelberg  filed.  Witness  mo¬ 
tion  to  quash  subpoena  heard  and  denied. 
(Pine,  J.) 

12  Affidavit  of  Bias  and  Prejudice  of  defendant  and 
attorney  Martin  Popper  argued  and  denied. 
(M  143)  Curran,  J.) 

Defendant’s  challenge  to  and  motion  to  dismiss 
jury  panel  and  points  and  authorities  in  sup¬ 
port;  and  affidavit  of  counsel  Ben  Margolis, 
filed,  argued  and  denied. 

Defendant’s  motion  for  transfer  from  the  District 
of  Columbia;  affidavit;  points  and  authorities 
in  support  thereof,  filed,  argued  and  denied. 
(M  143)  Curran,  J.) 

Withdrawal  of  Allan  R.  Rosenberg  as  counsel  for 
defendant,  filed. 

Appearance  of  Morris  E.  Cohn  for  defendant, 
•filed. 

12  Transcript  of  proceedings  January  9,  1948,  Vol. 
1,  Pages  1-16,  filed. 
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Apr.  13  July  sworn  on  voir  dire — Defendant’s  questions 
on  voir  dire  to  the  proposed  jurors  filed.  Case 
respited  until  tomorrow.  (M  143)  Curran,  J.) 

13  Transcript  of  proceedings  Vol.  1,  Pages  1-91,  inc. 

filed. 

14  Appearance  David  Carliner  entered. 

Jury  sworn — Trial  begun;  case  respited  until 
tomorrow.  (M  143)  (Curran,  J.) 

14  Transcript  of  proceedings  Vol.  2,  Pages  92-168, 

filed. 

15  Trial  resumed,  same  jury;  case  respited  until  to¬ 

morrow.  (M  143)  Curran,  J.)  Defendant’s 
oral  motion  for  judgment  of  acquittal  submitted 
and  denied.  (M  143)  Government’s  oral  mo¬ 
tion  to  quash  subpoenas  submitted.  (Contd.  on 
Supp.  P.  2) 

787 

1948  j 

Apr.  15  Transcript  of  proceedings,  vol.  3,  pages  169-316 
filed. 

16  Trial  resumed,  same  jury;  case  respited;  until 

Monday  at  10  A.  M.  (M  143)  Curran,  J.)  Re¬ 
porters  certified  copy  of  transcript  of  proceed¬ 
ings  Vol.  No.  4,  filed.  Government’s  oral  mo¬ 
tion  to  quash  subpoenas  is  by  the  Court  granted. 
(M  143)  (Curran,  J.) 

16  House  of  Representatives  Resolution  542  in  an¬ 
swer  to  subpoena  duces  tecum  for  John  An¬ 
drews,  Clerk  of  the  House  of  Rep.,  filed.  De¬ 
fendant’s  oral  motion  for  judgment  of  acquittal 
is  by  the  Court  denied.  (M  143)  Curran,  J.) 

19  Trial  resumed,  same  jury;  Verdict — Guilty  as 
indicted.  Jury  polled.  Jury  discharged.  De¬ 
fendant  permitted  to  remain  on  bond  pending 
sentence.  (M  143)  Curran,  J.) 
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Apr.  Reporter ’s  certified  copy  of  transcript  of  proceed¬ 
ings,  Vol.  5,  filed. 

Defendant’s  memorandum  in  opposition  to  Gov¬ 
ernment  motion  to  quash  subpoenas  duces  te¬ 
cum  and  covering  the  appointment  of  the  pur¬ 
ported  subcommittee,  filed. 

Government’s  memorandum  on  creation  of  a 
House  sub-committee,  filed. 

Government’s  oral  motion  to  quash  subpoenas  is 
by  the  Court  granted.  (M  143)  Curran,  J.) 

Defendant’s  request  for  instructions  to  jury,  filed 
— denied. 

Government’s  prayers  for  instructions  1  thru  3, 
filed. — denied. 

20  Reporter’s  certified  copy  of  transcript  of  proceed¬ 

ings  Vol.  6,  filed. 

23  Motion  for  New  Trial,  filed. 

Motion  in  Arrest  of  Judgment,  filed. 

Memorandum  of  Points  and  Authorities  in  Sup¬ 
port  of  Motion  for  New  Trial  and  in  Support 
of  Motion  in  Arrest  of  Judgment,  filed. 

26  Transcript  of  proceedings  before  Justice  Keech, 
Vol.  1,  Pages  1-2,  filed. 

May  1  as  of  April  19,  1948 :  House  Resolutions  #  524, 
528,  538,  541,  542,  filed. 

21  Motion  for  New  Trial  heard  and  denied.  (M  143) 

Curran,  J.) 

Motion  in  arrest  of  judgment  heard  and  denied. 
(M  143)  Curran,  J.) 

Sentenced  to  imprisonment  for  a  period  of  One 
(1)  year  and  pay  a  fine  of  One  Thousand 
$1,000.00)  Dollars.  Judgment  Signed  (Curran, 
J.)  (M  143). 

Defendant  permitted  to  remain  on  bond  pending 
appeal.  (M  143)  Curran,  J.) 
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May  21  Notice  of  Appeal,  filed.  Clerk’s  Fee  $5.00  paid. 
(Pine,  J.)  (M  145) 

Jun  11  Stipulation  entered  into  transferring  original 
exhibits  to  U.  S.  Court  of  Appeals,  filed. 

Exhibits  delivered  to  the  Appeals  Division  of;  this 
Court  to  be  forwarded  to  the  Court  of  Appeals. 

Designation  of  Record,  filed. 

22  Counter  Designation  of  Record,  filed. 

24  Transcript  of  Proceedings  Vol.  1  thru  6,  Pages  1 
thru  626,  filed. 

28  Stipulation,  filed. 

30  Government’s  Exhibits  1  thru  7,  filed.  \ 

Jul  8  Defendant’s  Exhibits  Nos.  2,  2A,  2B,  2C,  3,  4, 
5,  6,  7,  8,  8A,  8B,  8C,  8D,  8E,  8F,  9, 10, 11,  filed. 

Indictment 

627  Filed  in  Open  Court  Dec  5  1947 

The  Grand  Jury  Charges: 

Pursuant  to  Public  Law  No.  601,  Section  121,  of  the  79th 
Congress,  (Ch.  753 — 2d  Session),  and  House  Resolution  5 
of  the  House  of  Representatives  of  the  United  States,  80th 
Congress,  dated  January  3, 1947,  the  House  of  Representa¬ 
tives  was  empowered  to  and  did  create  the  Committee  on 
Un-American  Activities,  having  duties  and  powers  as  set 
forth  in  said  Public  Law. 

John  Howard  Lawson,  having  been  summoned  as  a  wit¬ 
ness  by  the  authority  of  the  House  of  Representatives  of 
the  United  States  to  give  testimony  upon  a  matter  under 
inquiry  before  the  Committee  on  Un-American  Activities  of 
the  said  House  of  Representatives,  and  having  appeared 
before  the  said  Committee  at  its  session  within  the  District 
of  Columbia  on  October  27,  1947,  refused  to  answer  a  ques¬ 
tion  put  to  him  by  the  Committee,  namely,  whether  or  not 
he  was  or  had  ever  been  a  member  of  the  Communist  Party, 


i 


10 


which  question  was  a  question  pertinent  to  the  question 
under  inquiry. 

George  Morris  Fay 
Attorney  of  the  United  States 
in  and  for  the  District  of  Co¬ 
lumbia 

A  True  Bill: 

Robert  D.  Coffman 
Foreman 

Arraignment 

628  Friday,  January  9,  1948 

The  Court  resumes  its  session  pursuant  to  adjournment : 
Hon.  Richmond  B.  Keech,  presiding. 

#••#••#**# 

United  States  vs  John  Howard  Lawson 
Criminal  No.  1352-47 

Charged  with  Vio.  Sec.  192,  Title  2,  U.  S.  Code 

Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  his  recognizance, 
and  by  his  attorneys,  Messrs.  Warren  L.  Sharfman,  Martin 
Popper  and  Robert  W.  Kenney;  whereupon  the  defendant 
being  arraigned  upon  the  indictment,  the  reading  whereof 
he  specifically  waives,  pleads  not  guilty  thereto,  and  for 
trial  puts  himself  upon  the  country  and  the  Attorney  of 
the  United  States  doth  the  like ;  and  thereupon,  by  consent 
of  the  United  States  Attorney,  the  defendant  is  granted 
leave  within  fifteen  (15)  days  to  withdraw  said  plea  and 
otherwise  plead  as  he  may  be  advised. 
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629  Filed  Jan  30  1948 

DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE  DISTRICT  OF  COLUMBIA 

j 

United  States  of  America  United  States  of  America 

v.  v.  | 

John  Howard  Lawson  Herbert  Joseph  Biberman 

Cr.  No.  1357-47  j 

i 

United  States  of  America 
v. 

Edward  Dmytryk 

Cr.  No.  1358-47  j 

United  States  of  America 
v. 

Adrian  Scott 

Cr.  No.  1359-47  j 

United  States  of  America 
v. 

Ring  Lardner,  Jr.  j 

Cr.  No.  1360-47  ! 

| 

United  States  of  America 

v-  i 

Lester  Cole  ; 

Cr.  No.  1361-47  | 

Motion  to  Dismiss  Indictments 

The  defendants  move  pursuant  to  Rule  12  of  the  Federal 
Rules  of  Criminal  Procedure  that  the  indictments  be  dis¬ 
missed  upon  the  following  grounds: 

630  1.  The  provisions  of  Public  Law  601  creating  the 
House  Committee  on  Un-American  Activities  abridge 

defendants’  freedom  of  speech,  press  and  religion,  as  well 
as  the  right  to  peaceably  assemble  and  petition  for  redress 


Cr.  No.  1352-47 

United  States  of  America 
v. 

Dalton  Trumbo 
Cr.  No.  1353-47 

United  States  of  America 
v. 

Albert  Maltz 
Cr.  No.  1354-47 

United  States  of  America 
v. 

Alvah  Bessie 
Cr.  No.  1355-47 

United  States  of  America 
v. 

Samuel  Ornitz 
Cr.  No.  1356-47 
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of  grievances,  in  violation  of  the  First  Amendment  to  the 
Constitution  of  the  United  States. 

2.  The  contempt  statute  (Title  2,  U.  S.  Code,  Section  192) 
when  read  with  the  authorizing  statute  (Public  Law  601) 
creating  the  Committee  on  Un-American  Activities  fails  to 
provide  an  ascertainable  standard  of  guilt,  in  violation  of 
the  Fifth  and  Sixth  Amendments  to  the  Constitution  of  the 
United  States. 

3.  The  authority  vested  in  the  House  Committee  on  Un- 
American  Activities  by  Public  Law  601  exceeds  the  enu¬ 
merated  powers  of  Congress,  in  violation  of  the  Ninth  and 
Tenth  Amendments  to  the  Constitution  of  the  United 
States. 

4.  The  availability  and  use  of  process  to  compel  testi¬ 
mony  under  the  standards  provided  in  Public  Law  601  vio¬ 
late  the  provisions  of  the  Fourth  Amendment  to  the  Consti¬ 
tution  of  the  United  States  prohibiting  unreasonable 
searches  and  seizures. 

5.  Public  Law  601  as  construed  and  applied  is  a  bill  of 
attainder  in  violation  of  the  Fifth  and  Sixth  Amendments 
to  the  Constitution  of  the  United  States. 

6.  Compulsory  disclosure  of  defendants’  trade  union 
affiliations  abridges  the  rights  guaranteed  to  them  by  the 
First  Amendment  and  other  provisions  of  the  Constitution. 

7.  Compulsory  disclosure  of  the  defendants ’  political 
affiliations  abridges  the  rights  guaranteed  to  them  by  the 
First  Amendment  and  other  provisions  of  the  Constitu¬ 
tion. 

631  8.  The  indictments  fail  to  state  an  offense  because 

the  questions  propounded  by  the  House  Committee 
on  Un-American  Activities  to  the  defendants  concerning 
their  alleged  trade  union  and  political  affiliations  were  not 
pertinent  to  the  question  under  inquiry. 
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9.  The  indictments  fail  to  state  an  offense  under  Section 
192  and  Section  194  of  the  U.  S.  Code. 

i 

10.  The  provisions  of  Public  Law  601  as  construed  and 
applied  abridge  defendants’  freedom  of  speech,  press  and 
religion  as  well  as  the  right  to  peaceably  assemble  and  peti¬ 
tion  for  redress  of  grievances,  in  violation  of  the  First 
Amendment  to  the  Constitution  of  the  United  States,  j 

11.  The  provisions  of  Public  Law  601  as  construed  and 
applied  exceed  the  enumerated  powers  of  Congress  in  viola¬ 
tion  of  the  Ninth  and  Tenth  Amendments  to  the  Constitu¬ 
tion  of  the  United  States. 

12.  The  provisions  of  Public  Law  601  as  construed  and 
applied  deprive  the  defendants  of  liberty  and  property 
without  due  process  of  law,  in  violation  of  the  Fifth  Amend¬ 
ment  to  the  Constitution  of  the  United  States. 

Dated:  January  29, 1948. 

Robert  W.  Kenny 
Attorney  for  Defendants  j 
Office  and  Post  Office  Addiress 
629  South  Hill  Street 
Los  Angeles,  California 

| 

•  •  *  *  *  «  *  •  •  • 

632  Filed  Jan  30  1948  j 

Motion  for  Transfer  from  the  District  of  Columbia  j 

The  defendants  hereby  move  under  Rule  21(a)  of  the 
Federal  Rules  of  Criminal  Procedure  upon  the  affi- 

633  davit  of  Robert  W.  Kenny,  duly  verified  the  29th 
day  of  January,  1948,  for  transfer  of  their  cases  for 

trial  to  another  district,  for  the  reason  that  there  exists  in 
the  District  of  Columbia  where  the  cases  are  now  scheduled 
for  trial,  such  prejudice,  bias  and  intimidation  of  the  citi¬ 
zens  of  the  District  of  Columbia  as  a  result  of  the  actions  of 

the  House  Committee  on  Un-American  Activities,  and  the 

; 
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recent  actions  of  the  Attorney  General  of  the  United  States 
affecting  these  defendants,  that  the  defendants  cannot  ob¬ 
tain  a  fair  and  impartial  trial  in  the  District  of  Columbia, 
and  for  the  further  reason  that  the  defendants,  all  residents 
of  the  State  of  California  would  be  seriously  inconveni¬ 
enced  and  prejudiced  by  having  to  defend  themselves  in  the 
District  of  Columbia. 

Robert  W.  Kenny 

629  S.  Hill  St.,  Los  Angeles,  Cal. 

Warren  L.  Sharfman 
1822  Jefferson  Place,  N.  W. 
Washington,  D.  C. 

Dated :  January  29, 1948. 

Affidavit 

634  State  of  New  York,  County  of  New  York,  ss: 

Robert  W.  Kenny  being  duly  sworn  deposes  and  says: 

635  I  am  one  of  the  attorneys  for  the  defendants  in 
the  above  entitled  cases  and  am  thoroughly  familiar 

with  the  factual  background  of  the  initiation  of  the  prose¬ 
cution  of  these  cases,  having  attended  the  Congressional 
hearings  upon  which  the  citations  for  contempt  are  based, 
and  having  had  many  discussions  with  persons  in  and  about 
the  District  of  Columbia  with  reference  to  the  proceedings 
against  the  defendants  and  the  resultant  criminal  prosecu¬ 
tion.  I  am  also  familiar  with  the  legal  proceedings  hereto¬ 
fore  had  in  these  cases.  This  affidavit  is  submitted  in  sup¬ 
port  of  motions  by  the  defendants  to  transfer  this  case  from 
the  District  of  Columbia  to  another  district. 

This  Court  is  familiar  with  the  fact  that  the  jury  panel  in 
the  District  of  Columbia  consists  mainly  of  employees  of 
the  United  States  government,  their  relatives  and  depend¬ 
ents.  This  Court  is  also  familiar  with  the  fact  that  almost 
the  entire  population  of  the  District  of  Columbia  is  depend¬ 
ent  either  directly  or  indirectly  upon  government  employ¬ 
ment  or  hire. 
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The  defendants  herein  are  being  tried  on  the  charge  of 
refusing  to  answer  questions  put  to  them  by  the  House 
Committee  on  Un-American  Activities.  The  House  Com¬ 
mittee  called  the  defendants  to  public  hearing  before  it  on 
October  27th  to  30th,  1947,  and  released  to  the  press  docu¬ 
ments  from  the  files  of  the  Committee  which  purportedly 
linked  the  defendants  with  certain  alleged  subversive  |  or¬ 
ganizations  and  the  House  Committee  labelled  the  defend¬ 
ants  as  individuals  who  were  responsible  for  subversive 
propaganda  in  the  motion  picture  industry. 

The  hearings  were  conducted  in  the  style  of  a  Roman  holi¬ 
day  with  stage  effects,  moving  picture  cameras,  $nd 
crowded  galleries.  It  can  be  said  without  a  shadow 
636  of  a  doubt  that  these  hearings  were  front-page  news 
for  the  full  nine  days  of  hearing  and  that  the  House 
Committee  through  press  releases,  biased  witnesses  and 
other  actions  calculated  to  bring  public  odium  and  dis¬ 
grace  upon  the  defendants.  j 

Although  the  actions  of  the  House  Committee  were  ire- 
ported  in  some  measure  throughout  the  nation,  the  preju¬ 
dice  and  fear  engendered  in  the  citizens  of  the  District,  of 
Columbia  has  a  realistic  basis  in  view  of  the  power  of  the 
House  Committee  to  affect  the  livelihood  of  any  person  in 
government  employ.  On  March  12th,  1947,  Executive  Or¬ 
der  9835  was  issued  and  this  Order  provided,  in  effect,  that 
any  employee  of  the  government  found  “disloyal”  under 
the  standards  set  up  in  the  Order  could  be  summarily  re¬ 
moved  from  governmental  employ  as  a  disloyal  employee. 
This  Order  also  provided  that  “membership”  or  “affilia¬ 
tion”  or  “sympathetic  association”  with  any  “organiza¬ 
tion,  group,  or  movement”  designated  by  the  Attorney  Gen¬ 
eral  as  “subversive”  was  to  be  considered  as  evidence  of 
disloyalty.  The  Executive  Order  further  provides  that  the 
“House  Committee  on  Un-American  Activities  files”  is  to 
be  one  of  the  pertinent  sources  of  information  as  to  the 
loyalty  of  government  employees. 
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Not  only  lias  the  House  Committee  released  its  list  of 
associations  to  which  the  defendants  are  alleged  to  have 
been  associated,  (hearings  before  Committee  on  Un-Ameri¬ 
can  Activities  80th  Cong.  First  Session,  Pp.  296,  335,  371, 
389,  407,  415,  463,  468)  but  also  the  Attorney  General  of  the 
United  States,  by  letter  dated  November  24th,  1947,  listed 
many  of  these  same  organizations  to  which  the  defendants 
were  alleged  to  be  associated  with  as  1  ‘  subversive  organiza¬ 
tions”  for  the  purpose  of  the  Executive  Order  familiarly 
known  as  the  “loyalty  order”. 

637  The  letter  of  the  Attorney  General  mentioned 
above  puts  all  governmental  employees  on  notice  that 
any  sympathetic  activity  with  the  organizations  so  named 
or  people  associated  with  such  organizations,  would  be 
grounds  for  dismissal  from  the  service  as  disloyal  em¬ 
ployees.  Government  employees  in  the  District  of  Colum¬ 
bia  are  also  on  notice  by  Executive  Order  that  if  they  are 
listed  as  subversive  by  the  House  Committee  that  this  infor¬ 
mation  will  be  considered  in  the  determination  of  their  fit¬ 
ness  for  employment  as  loyal  employees.  The  House  Com¬ 
mittee  has  stated  publicly  that  it  has  a  file  of  over  a  million 
citizens  whom  it  has  designated  as  subversive.  (77 — 2  H. 
Kept.  2748  Pages  2-3) 

For  the  past  six  months  newspapers  of  Washington,  D.  C. 
have  been  replete  with  stories  of  governmental  employees 
who  have  been  removed  from  office  and  branded  as  disloyal 
on  the  basis  of  subversive  association  and  actions  with  un¬ 
named  and  undisclosed  individuals.  The  House  Committee 
was  also  reported  in  the  press  to  have  publicly  notified  all 
government  employees  that  their  agents  would  be  present 
to  observe  any  governmental  employee  who  dared  to  attend 
a  public  meeting  in  Washington,  D.  C.  which  was  to  be  ad¬ 
dressed  by  a  former  Vice-President  of  the  United  States, 
Henry  A.  Wallace.  Within  the  last  two  days,  the  office  of 
the  United  Public  Workers  of  America  was  raided  by  the 
agents  of  the  House  sub-Committee  on  Labor  accompanied 
by  four  deputy  marshals  from  the  office  of  the  United  States 
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Attorney  who  were  allegedly  looking  for  “  subversive  ’!’  rec¬ 
ords  and  information.  This  is  one  of  the  two  major  labor 
organizations  representing  government  employees  in  Wash¬ 
ington,  D.  C.  Public  recognition  has  been  given  to  theistate 
of  “terror”  and  “fear”  on  the  part  of  government  em¬ 
ployees  in  Washington  who  might  suffer  the  loss  of 

i 

638  employment  because  of  the  charge  of  subversive  sym¬ 
pathy,  attitude,  or  association.  This  situation  has 
been  described  by  outstanding  Washington  newspaper  cor¬ 
respondents  : 

“This  Committee  has  been  used  to  frighten  and  smear 
Americans  who  really  believe  in  the  Constitution  and  who 
do  their  honest  best  to  live  up  to  it.  It  has  been  usfed  as 
political  black-mail.  It  has  been  used  to  engender  fear  in 
the  minds  of  candidates  for  public  office.  It  has  terrorized 
government  employees,  more  particularly  those  depending 
upon  the  will,  too  often  erratic,  of  the  Congress.  Their 
security  and  tenure  of  office  can  be  endangered  by  the  ruth¬ 
less  exercise  of  power  by  an  irresponsible  witch-hunting 
committee  that  has  no  understanding  of  the  phrase,;  self- 
restraint.”  Harold  L.  Ickes,  in  a  syndicated  column  in  the 
New  York  Post  for  June  18,  1947,  referring  to  the  House 
Committee  on  Un-American  Activities. 

“It  can  happen  here. 

“In  our  own  Capital,  seat  of  a  proud  democracy  and  of 
the  most  powerful  nation  today.  j 

“Freedom  of  speech  and  assembly  challenged.  The  right 
to  testify  in  one’s  own  behalf  denied.  The  right  of  petition 
denied.  Espionage  on  American  citizens  gathered  at  a  pub¬ 
lic  meeting.  And  all  at  the  command  of  responsible  mem¬ 
bers  of  our  Congress.  And  all  in  a  disturbing  spirit  of  per¬ 
secution.”  Thomas  L.  Stokes  writing  from  Washington 
in  the  Philadelphia  Evening  Bulletin  for  Thursday,  June 
19, 1947. 

Under  these  circumstances  it  is  respectfully  submitted 
that  it  is  impossible  for  the  defendants  to  secure  ah  im¬ 
partial  jury  panel  in  the  District  of  Columbia.  No  Court 
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would  hold  that  an  employee  could  be  qualified  to  sit  as  a 
juror  where  he  might  be  apprehensive  of  the  termination 
of  his  employment  and  labeled  as  disloyal  in  case  he 
639  decided  in  favor  of  the  defendant  in  a  criminal  case. 

What  government  employee  or  dependent  of  a  gov¬ 
ernment  employee  w’ould  dare  to  question  or  disagree  with 
the  labeling  of  the  defendants  as  subversive  by  the  House 
Committee  or  the  Attorney  General?  What  member  of  the 
jury  would  dare  to  raise  his  voice  in  the  jury  room  for  the 
aquittal  of  the  defendants  knowing  full  well  that  a  report 
of  his  position  might  well  result  in  the  termination  of  his 
employment  and  the  destitution  of  his  family?  There  is  no 
greater  threat  than  the  loss  of  employment  as  a  factor  in 
influencing  the  decision  of  any  employee.  It  can  be  stated 
without  a  doubt  that  no  government  employee  in  the  Dis¬ 
trict  of  Columbia  would  feel  utterly  free  to  announce  his 
disagreement  with  the  House  Committee  or  the  Attorney 
General  on  the  designation  of  an  organization  or  a  person 
as  “subversive”. 

It  is  the  duty  of  the  Court  where  there  is  any  basis  for 
apprehension  that  the  defendants  could  not  have  a  fair 
trial,  to  remove  all  doubt  by  transferring  the  case  to  an¬ 
other  district.  To  compel  defendants  to  submit  to  trial  in 
the  atmosphere  of  prejudice  and  fear  which  has  been  en¬ 
gendered  in  the  District  of  Columbia  with  respect  to  alleged 
“subversive”  organizations  and  persons  would  be  contrary 
to  the  guarantee  of  due  process  as  set  out  in  the  Constitu¬ 
tion  and  the  Bill  of  Rights.  As  a  matter  of  law,  no  govern¬ 
ment  employee  in  the  context  of  such  “Loyalty”  Orders, 
Attorney  General’s  lists  and  general  hysteria,  could  be  held 
to  be  an  unbiased  juror. 

It  is  further  submitted  that  there  would  be  serious  incon¬ 
venience,  expense,  and  prejudice  to  the  defendants  to  sub¬ 
mit  to  trial  in  the  District  of  Columbia,  since  they  are  all 
residents  of  the  State  of  California.  The  defendants  at  the 
instance  of  the  government  have  made  two  trips  to  the  Dis¬ 
trict  of  Columbia,  one,  for  the  eight  days  of  hearing 


640  before  the  House  Committee  and  second,  fotf  ar¬ 
raignment  for  trial.  Their  counsel  are  in  the  main 

residents  of  the  State  of  California  where  many  of  the 
prospective  witnesses  and  the  defendants  reside,  and  to 
insist  on  a  trial  in  the  District  of  Columbia  would  cause  so 
much  additional  expense  and  inconvenience  to  the  defend¬ 
ants  that  the  proper  preparation  of  their  defense  would  be 
seriously  impaired  by  a  trial  in  the  District  of  Columbia. 

Respectfully  submitted  that  this  Honorable  Court  should 
transfer  these  cases  for  trial  in  a  district  other  than  the 
District  of  Columbia. 

Robert  W.  Kenny 
629  S.  Hill  St., 

Los  Angeles,  California 

Sworn  to  before  me  this  29th  day  of  January,  1948. 
(seal) 

(Signed)  Ida  K.  Ellenbogen 

Ida  K.  Ellenbogen 
Notary  Public,  State  of  New  York 
Residing  in  Bronx  County 
Bronx  Co.  Clks.  No.  38,  Reg.  No.  83-E-8 
N.  Y.  Co.  Clks.  No.  224,  Reg.  No.  229-E-8 
Kings  Co.  Clks.  No.  71,  Reg.  No.  155-E-8 
Commission  Expires  March  30, 1948 

641  Filed  Apr  12  1948  j 

Motion  for  Transfer  From  the  District  of  Columbia. 

1.  Motion  for  transfer  from  the  District  of  Columbia :  and 

2.  Renewal  of  motion  heretofore  made  for  transfer  fpom 
the  District  of  Columbia. 

The  defendant  hereby  moves  under  Rule  21(a)  of  the 
Federal  Rules  of  Criminal  Procedure  upon  the  affidavit  of 
Robert  W.  Kenny,  for  trial  to  another  district,  for  the  rea¬ 
son  that  there  exists  in  the  District  of  Columbia  where  the 
case  is  now  scheduled  for  trial,  such  prejudice,  bias  and 
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intimidation  of  the  citizens  of  the  District  of  Columbia  as 
a  result  of  the  actions  of  the  House  Committee  on  Un- 
American  Activities,  that  the  defendant  cannot  obtain  a  fair 
and  impartial  trial  in  the  District  of  Columbia. 

The  defendant  further  moves  for  a  renewal  of  the  motion 
heretofore  made  by  him  for  transfer  of  this  cause  to  an¬ 
other  district. 

Robert  W.  Kenny, 

Attorney  for  Defendant. 

Dated :  April  12,  1948. 

642  Affidavit 

Robert  W.  Kenny,  being  duly  sworn,  deposes  and  says: 

I  am  an  attorney-at-law,  and  I  am  one  of  the  attorneys 
for  the  defendant  herein. 

Heretofore  a  motion  for  transfer  from  the  District  of 
Columbia  of  this  case  was  filed  and  denied;  the  present 
motion  presents  matters  arising:  (a)  subsequent  to  the  mak¬ 
ing  of  said  first  motion  for  transfer,  and  (b)  certain  matters 
which  were  not  presented  at  the  time  of  the  hearing  of  the 
first  motion  and  which  could  not  through  the  exercise  of  due 
diligence  have  been  presented  in  time  for  the  presentation 
of  said  first  motion ;  in  addition,  however,  to  the  making  of 
the  present  motion  for  transfer  from  the  District  of  Colum¬ 
bia  the  defendant,  by  this  affidavit,  and  the  pending  motion, 
seeks  also  to  renew  the  said  earlier  motion  and  therefore 
incorporates  herein,  makes  a  part  hereof  by  reference,  the 
earlier  affidavit  of  affiant  sworn  to  on  January  29,  1948  and 
now  on  file  in  these  proceedings. 

Affiant  states  upon  information  and  belief  the  following: 

The  defendant  cannot  have  a  fair  trial  by  an  impartial 
jury  in  the  District  of  Columbia  at  the  present  time  for  the 
reason  that  a  jury  cannot,  in  the  District,  and  at  this 

643  time,  impartially  weigh  any  issue  of  fact,  the  determi¬ 
nation  of  which  may  be  deemed  by  the  Committee  on 
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Un-American  Activities  Committee  of  tlie  House  of  Repre¬ 
sentatives  to  be  critical  of  it  and  particularly  in  a  case 
where  the  activities  and  the  action  of  that  very  same  Com¬ 
mittee  on  Un-American  Activities  of  the  House  of  Repre¬ 
sentatives  is  directly  and  crucially  involved.  In  support  of 
the  foregoing,  affiant,  on  information  and  belief  as  afore¬ 
said,  respectfully  shows : 

It  is  a  matter  of  common  knowledge  that  a  substantial 
proportion  of  the  men  and  women  who  are  available  for, 
and  who  sit  both  on  grand  jury  and  trial  jury  panels  in  the 
District  of  Columbia  are  Government  employees ;  this  situ¬ 
ation  must  naturally  result  from  the  fact  that  a  large  per¬ 
centage  of  all  adults  in  the  District  are  employed  by  the 
Federal  Government;  ordinarily,  this  situation  gives  rise 
to  no  right  for  change  of  venue  to  a  defendant  in  the  usual 
criminal  case ;  however,  this  action  involves  an  alleged  con¬ 
tempt  committed  before  the  Committee  on  Un-American 
Activities  of  the  House  of  Representatives.  The  impact  of 
this  Committee  upon  the  lives  and  free  activities  and  think¬ 
ing  of  Government  employees  is  enormous,  and  affiant 'al¬ 
leges  that  such  impact  has  resulted  in  rendering  the  great 
bulk  of  all  the  Government  employees  fearful  and  fright¬ 
ened  of  the  House  Un-American  Activities  Committee,  and 
fearfui  and  frightened  that  any  action  critical  of  that  Com¬ 
mittee,  or  not  in  accordance  with  its  wishes,  will  result  in 
discharge  or,  at  a  minimum,  in  public  stigmatization. 

Thus,  according  to  the  press,  on  March  1, 1948,  Chairman 
Thomas  of  the  House  Un-American  Activities  Corn- 
644  mittee,  issued  a  public  statement  demanding  that 
Ernest  U.  Condon,  Director  of  the  United  Stages 
Bureau  of  Standards  be  ousted ;  this  demand  was  made  pub¬ 
lic  on  or  about  March  1, 1948  and  was  followed  on  March  2, 
1948  with  the  approval  of  the  request  of  Chairman  Thomas 
for  $200,000  additional  funds  to  carry  on  his  work  through 
1948. 

On  March  7, 1948,  according  to  the  press,  the  House  Com¬ 
mittee  on  Un-American  Activities  announced  through  Rep- 
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resentative  John  McDowell  of  Pennsylvania,  that  its  entire 
staff  of  investigators  had  been  assigned  to  make  a  complete 
check  of  the  activities  of  Dr.  Condon. 

On  March  6, 1948,  according  to  the  Associated  Press,  Rep¬ 
resentative  John  E.  Rankin,  Democrat  of  Mississippi,  a 
member  of  said  Committee,  demanded  that  Government  ex¬ 
ecutives  let  Congress  have  the  loyalty  files  on  Dr.  Ernest 
U.  Condon,  Director  of  the  National  Bureau  of  Standards. 
Further,  according  to  said  Associated  Press  report,  Repre¬ 
sentative  Rankin  of  Mississippi  said  in  a  statement  that 
Secretary  of  Commerce  W.  Averell  Harriman  should  be 
ordered  to  give  the  House  Committee  on  Un-American  Ac¬ 
tivities  the  files  on  Dr.  Condon  or  resign.  He  also  said  that 
Attorney  General  Tom  C.  Clark  should  be  dismissed  if  he 
advised  against  letting  the  Committee  have  the  information. 
On  the  same  day,  Congressman  Rankin  of  Mississippi  said 
that  Congress  may  have  to  impeach  “some  of  these  top¬ 
flight  bureaucrats  who  are  protecting  people  on  the  Federal 
payroll”. 

All  of  the  above  newspaper  reports,  together  with  those 
hereinafter  referred  to,  were  widely  circulated,  according 
to  affiant’s  best  information  and  belief,  in  Washington,  D.  C. 
and  read  by  thousands  of  Government  employees.  Thus, 
the  well  known  columnist,  Jerry  Klutz,  in  the  Washington 
Post,  on  March  9, 1948,  wrote  in  his  column,  which  is 
645  widely  read  by  Federal  employees,  the  following: 

“Incidentally,  it  is  a  safe  bet  that  the  Loyalty 
Board  will  hear  the  case  of  Ernest  U.  Condon,  the  hard 
hitting  Director  of  the  National  Bureau  of  Standards,  who 
is  being  fired  at  from  all  directions  by  the  House  Committee 
on  Un-American  Activities.  The  Board  agreed  to  hear  the 
case  at  a  meeting  here  last  week.” 

Any  person  who  dared  criticize,  as  defendant  Lawson  did, 
the  activities  of  the  House  Committee,  finds  himself  imme¬ 
diately  publicly  castigated  by  it.  Thus,  according  to  the 
New  York  Herald  Tribune  and  the  Washington  Post,  among 
other  papers,  on  March  11,  1948,  the  following  developed: 
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the  House  voted  144  to  35  to  strike  from  “The  Congres¬ 
sional  Record”  a  column  written  earlier  this  week  by  Mrs. 
Franklin  D.  Roosevelt  in  defense  of  Dr.  Condon.  The  col¬ 
umn,  which  criticized  the  Un-American  Activities  Commit¬ 
tee  for  making  charges,  had  been  placed  in  “The  Record” 
by  Representative  Adolph  J.  Sabath,  Democrat  of  Illinois, 
and  was  removed  on  demand  of  Representative  Johni  E. 
Rankin,  Democrat  of  Mississippi.  Representative  Rankin 
described  Mrs.  Roosevelt’s  remarks  as  “the  most  vicious 
attack  I  have  ever  known  to  be  made  on  the  Committee  on 
Un-American  Activities”.  The  Mississippi  Democrat  added: 
“In  my  opinion,  Mrs.  Roosevelt  has  done  more  harm  than 
any  other  woman  since  Cleopatra”. 

This  is  a  graphic  illustration  of  the  unusual  character  of 
this  case  and  the  need  for  a  change  in  venue  because  it 
shows  how  directly  and  how  immediately  the  House 
646  Committee  on  Un-American  Activities  threatens  the 
employment  of  any  Government  employee,  high  or 
low,  who  does  not  acquiesce  in  its  wishes,  or  conform  to  its 
standards.  The  Congressional  debate  of  November  24, 
1947,  (Cong.  Rec.  Vol.  93,  Nov.  24,  1947,  No.  151,  pages  10, 
878  to  10912)  involving  this  particular  defendant,  John 
Howard  Lawson,  among  others,  shows  that  it  was  the  de¬ 
mand  and  the  desire  of  said  House  Committee  that  Joihn 
Howard  Lawson  and  his  friends  and  those  having  sympa¬ 
thetic  association  with  them,  be  condemned  and  that  John 
Howard  Lawson  be  punished. 

Nor  is  this  critical  situation  a  sporadic  one.  Instead  it 
has  been  continuous  and  cumulative.  Thus,  according  to 
the  press,  on  April  24, 1946,  Representative  John  E.  Rankin 
(D.  of  Miss.)  as  co-Chairman  with  John  S.  Wood  (D.  of 
Va.),  demanded  the  removal  of  Henry  A.  Wallace  as  Colm- 
merce  Secretary  because  of  certain  of  his  associations.  The 
defendant,  John  Howard  Lawson,  is  widely  and  publicly 
known  as  a  writer  who  supports  and  speaks  for  Henry  A. 
Wallace. 
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Affiant  contends  that  obviously  if  such  attacks  are  made 
and  threats  of  discharge  and  impeachment  by  this  House 
Committee  on  top  Government  employees,  its  impact  is  im¬ 
measurably  greater  upon  the  rank  and  file  of  such  Govern¬ 
ment  employees  who  are  required  to  take  loyalty  oaths  as 
a  condition  of  continued  employment;  these  employees  will 
necessarily  eschew  the  expression  of  sympathy  with  the 
defense  of  John  Howard  Lawson  by  voting  for  his  acquittal, 
or  by  objectively  evaluating  the  facts  in  this  case,  for  by  so 
doing  they  too  do  imminently  incur  the  risk  of  public  stig¬ 
matization  or  threatened  discharge  by  the  said  Com¬ 
mittee. 

647  The  critical  point  remains  that  this  criminal  pro¬ 
ceeding  was  instituted  by  the  House  Committee  on 
Un-American  Activities  against  this  defendant,  and  there¬ 
fore  this  House  Committee  is  necessarily  directly  involved 
in  these  proceedings  and  the  result  of  a  jury  vote  must  nec¬ 
essarily  constitute  either  censure  of,  or  approbation  of,  said 
Committee  and  such  a  vote,  for  the  reasons  hereinabove  set 
forth,  can  scarcely  be  taken  by  Government  employees  who 
are  genuinely  acting  of  their  free  and  independent  will  and 
solely  upon  the  basis  of  evidence  adduced  before  them. 

Furthermore,  this  very  Committee  in  its  House  Report 
No.  2742  of  the  79th  Congress,  2nd  Session,  dated  January 
2,  1947,  made  the  following  recommendation  affecting  Gov¬ 
ernment  employees  in  particular : 

“That  the  Congress  create  an  independent  Commission 
with  authority  to  investigate  and  to  order  the  discharge  of 
any  employee  or  official  of  the  Federal  Government  whose 

lovaltv  to  the  United  states  is  found  to  be  in  doubt.” 

•>  %> 

Here  it  is  interesting  to  note  that  when  loyalty  is  said  to 
be  in  doubt — even  though  it  is  not  definitely  established — 
that  then  this  Committee  has  publicly  called  for  the  dis¬ 
charge  of  employees ;  certainly  disagreement  with  the  Com¬ 
mittee  on  its  widely  publicized  insistence  that  the  defendent, 
John  Howard  Lawson,  is  guilty  of  contempt  and  that  he 
should  be  punished  accordingly,  may  constitute  evidence, 
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under  both  the  proceedings  and  loyalty  order  and  this  Com¬ 
mittee’s  oft-repeated  and  publicized  statements,  that  such 
juror  Federal  employee  is  at  least  a  person  whose  loyalty 
would  be  placed  “in  doubt”. 

648  This  situation  affirmatively  makes  applicable!  the 
exceptional  type  of  case  suggested  in  the  opinion  of 
the  United  States  Supreme  Court  in  U.  S.  v.  Wood,  (57  Sup. 
Ct.  177)  and  it  calls  into  play  the  rule  of  People  v.  Nathan, 
139  Misc.  (N.  Y.)  345  wherein,  in  granting  a  change  of 
venue,  the  court  said : 

7  i 

“Obviously,  it  is  not  within  the  realm  of  possibility  to 
determine,  with  mathematical  accuracy,  the  existence  of 
prejudice  or  the  extent  thereof.  It  has  been  held,  there¬ 
fore,  that  the  true  test  is  not  the  mere  possibility  of  select¬ 
ing  an  apparently  unprejudiced  juror,  but  whether  from 
the  circumstances  of  a  particular  case,  there  is  a  strong 
probability  that  bias  exists  in  the  community  where  ithe 
indictments  are  pending.” 

For  all  these  reasons  it  is  respectfully  requested  that  the 
motion  for  the  change  of  venue  now  be  granted. 

i 

Warken  W.  Kenny.  J 

Subscribed  and  sworn  to  before  me  this  12th  day  of  Apiril, 
1948. 

Harry  M.  Hull,  Clerk 
District  Court  of  the  United  States 
for  the  District  of  Columbia. 

By  Marion  E.  Lewis,  Deputy  Clerk 

i 

#  •  #  *  •  *  #  *  •  # 

Affidavit 

i 

i 

771  Filed  Apr  12  1948 

i 

_  i 

District  of  Columbia,  ss: 

John  Howard  Lawson  being  duly  sworn,  deposes  and 
says: 

1.  I  am  the  defendant  in  the  above  entitled  cause. 
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2.  I  believe  that  the  Honorable  Edward  M.  Curran,  the 
judge  to  whom  this  cause  has  been  assigned  for  trial,  has 
been  of  counsel  and/or  is  so  connected  with  either  party,  to 
wit,  the  United  States  of  America  as  to  render  it  improper 
for  him  to  sit  in  this  cause,  and,  in  addition,  I  believe  that 
he  has  personal  bias  or  prejudice  in  favor  of  one  of  the 
parties  to  this  proceeding,  to  wit,  the  United  States  of 
America  and  against  me ;  the  reasons  for  such  belief  are  as 
follows,  and  I  state  them  on  information  and  belief : 

a.  That  said  Justice  Curran  was  the  United  States  Attor¬ 
ney  for  the  District  of  Columbia  when  the  following  cases 
were  prosecuted  by  the  said  United  States  Attorney: 

U.  S.  v.  Philip  Frankfeld,  #65799 

U.  S.  v.  Albert  Blumberg,  #65800 
772  U.  S.  v.  Thomas  F.  P.  O’Dea,  #65802 
U.  S.  v.  James  H.  Dolsen,  #65801 

U.  S.  v.  George  Powers,  #65790 

b.  Each  of  said  actions  involved  an  alleged  contempt  of 
the  House  Committee  on  Un-American  Activities  by  the 
said  defendants  therein  named ;  each  of  said  cases  involved 
an  alleged  refusal  to  answer  questions  interposed  by  said 
House  Committee  in  asserted  violation  of  2  U.  S.  Code,  192. 
In  each  of  said  cases  the  prosecution  was  directly  under  the 
supervision  of  said  Justice  Curran  as  the  United  States 
Attorney.  In  each  of  said  cases  the  said  House  Committee 
on  Un-American  Activities  was  directly  involved  and  its 
authority  was  an  issue  and  the  question  of  whether  the  said 
defendants  in  said  action  had  refused  to  answer  any  ques¬ 
tions  interposed  by  said  House  Committee,  was  likewise  an 
issue.  Some  of  the  questions  involved  in  said  cases  were 
questions  dealing  -with  membership  in  and  activities  with 
relation  to  the  Communist  Party. 

c.  The  present  case  involves  substantially  the  same  type 
of  question  and  precisely  the  same  statute  and  precisely  the 
said  House  Committee  on  Un-American  Activities,  repre¬ 
sentatives  of  which  will  testify  in  this  proceeding,  whose 
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credibility  will  be  a  question  for  the  judge  as  well  as  that 
of  the  jury  in  this  proceeding.  1 

d.  In  a  number  of  the  above  described  cases,  Mr.  Justice 
Curran,  while  acting  as  United  States  Attorney  for  th$  Dis¬ 
trict  of  Columbia,  appeared  in  opposition  to  defendants’ 
motions  for  demurrers,  his  name  appearing  on  the  Govern¬ 
ment’s  motion  papers.  In  some  of  these  cases  Mr.  Justice 
Curran,  then  United  States  Attorney,  took  the  position  that 
said  House  Committee’s  questions  inquiring  into  activities 
of  the  Communist  Party  were  pertinent  as  a  matter  of 
law.  j 

773  3.  Affiant  is  informed  and  believes  that  said;  Mr. 
Justice  Curran  in  each  of  the  aforesaid  cases  advo¬ 
cated  in  support  of  the  position  of  the  said  House  Com¬ 
mittee  and  maintained  that  it  had  the  power  to  ask  the 
question,  and  maintained  that  the  defendants  had  refused 
to  answer  questions  interposed,  and  that  similar  questions 
involving  the  same  House  Committee  are  now  before  Mr. 

i 

Justice  Curran  in  this  proceedii  g. 

4.  Affiant  alleges  that  from  time  to  time  in  the  past  Jus¬ 
tices  of  the  United  States  Supreme  Court  who  were  for¬ 
merly  members  of  the  Office  of  the  Attorney  General  of  the 
United  States  have  disqualified  themselves  from  sitting  in 
cases  wrhich  involved  questions  similar  to  those  arising  in 
cases  handled  by  the  Attorney  General’s  Office  when  said 
justices  were  members  of  said  Attorney  General’s  Office. 

John  Howard  Lawson.  i 

i 

Sworn  to  before  me  this  12th  day  of  April,  1948. 

Harry  M.  Hull,  Clerk 

District  Court  of  the  United  States  | 

for  the  District  of  Columbia 
By  Helen  M.  Mcintosh,  Deputy  Clerk 

774  Certification  of  Counsel 

I  hereby  certify  that  I  am  counsel  of  record  in  the  above 
entitled  case,  and  as  such  caused  the  affidavit  of  John  How- 
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ard  Lawson  and  of  Martin  Popper  to  be  prepared  at  the 
request  of  the  defendant.  The  said  affidavits  and  applica¬ 
tion  are  made  in  good  faith  and  not  for  the  purpose  of 
hindrance  or  delay. 

Robert  W.  Kenny, 

Attorney  of  record  for  defendant 

John  Howard  Lawson 

Dated,  April  12,  1948 

*••**•*•*# 

Affidavit 

775  Filed  Apr  12  1948 
District  of  Columbia,  ss: 

Martin  Popper,  being  first  duly  sworn,  upon  his  oath 
deposes  and  says : 

I  am  an  attorney-at-law  specially  admitted  in  the  above 
entitled  court  as  one  of  the  counsel  for  the  defendant,  John 
Howard  Lawson. 

On  Friday,  April  9, 1948, 1  was  advised  on  the  telephone 
by  an  Assignment  Clerk  of  this  court  that  the  case  of 
United  States  v.  John  Howard  Lawson  would  be  called  on 
April  12th  before  Mr.  Justice  Pine.  Accordingly,  other 
counsel  for  the  defendant,  the  defendant  and  I,  appeared 
in  Mr.  Justice  Pine’s  courtroom  on  this  morning,  April  12th, 
and  at  about  10:15  A.  M.  wrere  advised  that  the  case  was 
being  transferred  to  the  courtroom  of  Mr.  Justice  Curran. 
Counsel  and  defendant  immediately  went  to  the  courtroom 
fo  Mr.  Justice  Curran  and  immediately  upon  the  case  being 
called  in  said  court,  asked  leave  to  file  an  affidavit  to  dis¬ 
qualify  Mr.  Justice  Curran  on  the  ground  of  bias  and  preju¬ 
dice.  Counsel  for  defendant  had  planned  to  file  such  an 
affidavit  in  the  event  Mr.  Justice  Curran  were  assigned  to 
the  trial  of  the  case  but  when  they  were  advised  by 

776  an  Assignment  Clerk  that  the  case  would  be  called 
before  Mr.  Justice  Pine,  they  did  not  proceed  with 

the  preparation  thereof. 
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For  the  foregoing  reasons,  the  application  was  not  made 
and  the  affidavit  was  not  filed  ten  days  or  more  before  the 
beginning  of  the  term,  but  is  being  filed  now  with  due  dili¬ 
gence  in  view  of  the  above  facts. 

Subscribed  and  sworn  to  before  me  this  12th  day  of  April, 
1948. 

Martin  Popper. 

i 

Harry  M.  Hull,  Clerk 
District  Court  of  the  United  States 
for  the  District  of  Columbia 
By  Helen  M.  McIntosh,  Deputy  Clerk 

#  »  «  #  •  *  #  #  *  j  # 

777  Filed  Apr  12  1948  j 

Challenge  to  and  Motion  to  Dismiss  Jury  Panel 

Comes  Now  John  Howard  Lawson,  the  defendant  in  the 
above  entitled  matter  and  hereby  challenges  and  moves  to 
dismiss  the  trial  jury  panel  in  the  above  entitled  matter 
upon  each  and  all  of  the  following  grounds : 

1.  The  said  jury  panel  was  selected  in  a  manner  not  cal¬ 
culated  to  obtain  a  representative  cross-section  of  the  com¬ 
munity. 

2.  In  the  selection  of  the  said  jury  panel  matters  were 
considered  having  no  relation  to  the  qualifications  of  the 
persons  considered  for  jury  service  to  serve  as  jurors. 

3.  In  selecting  persons  to  be  placed  on  the  said  jury  pahel, 
a  form  of  questionnaire  was  used  which  has  the  tendency 
to  secure  for  jury  service  persons  not  constituting  a  repre¬ 
sentative  cross-section  of  the  community. 

4.  The  said  jury  panel  includes  a  large  number  of  em¬ 
ployees  of  the  Federal  Government,  thereby  rendering  it 
an  improper  and  illegal  panel  for  use  in  the  trial  of  a  case 
where  the  charge  is  based  upon  the  alleged  refusal  to  |  re¬ 
spond  to  a  question  put  by  a  Congressional  Committee  as 

to  whether  or  not  the  defendant  was  or  ever  had  been 

778  a  member  of  the  Communist  Party  and  where  the 
said  Committee  claimed  that  said  defendant  belonged 


i 


i 


30 


to  a  number  of  organizations,  membership  in  or  sympa-  i 
thetic  affiliation  with  which  constitutes  a  basis  for  discharge 
of  government  employees. 

5.  The  said  jury  panel  was  selected  through  the  use  of 
a  questionnaire  containing  a  question  with  respect  to  the 
prospective  jurors’  belief  in  the  American  form  of  Govern¬ 
ment,  which  question  has  the  tendency,  and  was  calculated 
to  create  bias  and  prejudice  in  the  minds  of  said  prospec¬ 
tive  jurors  and  to  establish  standards  for  them  not  consist¬ 
ent  with  a  completely  impartial  jury. 

This  motion  is  based  upon  the  grounds  herein  stated, 
the  affidavit  of  Ben  Margolis  and  memorandum  of  points 
and  authorities  filed  herewith,  the  initial  and  supplemental 
affidavits  filed  in  support  of  the  motion  for  change  of  venue, 
oral  and  documentary  evidence  to  be  adduced  upon  the 
hearing  of  the  motion,  and  upon  all  of  the  pleadings  and 
records  in  this  matter. 


Dated  April  12, 1948. 

Warren  W.  Kenny, 

Charles  J.  Katz, 

Ben  Margolis, 

Martin  Popper, 

Samuel  Rosenwein, 

Attorneys  for  Defendant 
John  Howard  Lawson. 

Dated  April  12,  1948. 

*•••••#••# 

Affidavit 

779  Filed  Apr  12  1948 

District  of  Columbia,  ss: 

Ben  Margolis  being  first  duly  sworn,  deposes  and  says: 

I  am  an  attorney-at-law  duly  admitted  to  practice  law  in 
all  of  the  courts  of  the  State  of  California,  in  all  of  the 
United  States  District  Courts  of  California  and  in  the 
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United  States  Circuit  Court  of  Appeals  for  the  Ninth  Cir¬ 
cuit,  and  am  one  of  the  attorneys  for  the  defendant  John 
Howard  Lawson  herein,  specially  admitted  in  this  District 
Court  for  the  trial  of  this  case. 

i 

Upon  information  and  belief,  I  allege  the  following: 

In  the  selection  of  a  jury  panel,  the  Jury  Commission  for 
the  courts  of  the  District  of  Columbia  requires  all  persons 
being  considered  for  jury  service  to  fill  out  and  sign  a  ques¬ 
tionnaire  used  in  the  selection  of  persons  for  jury  service, 
which  questionnaire  is  for  the  confidential  use  of  the  Jury 
Commission  and  its  employees  and  which,  among  other 
things,  require  that  the  prospective  juror  answer  questions 
concerning  his  ownership  of  real  estate  in  the  District:  of 
Columbia  and  concerning  whether  he  has  any  views  which 
are  opposed  to  the  American  form  of  government.  In  addi¬ 
tion  the  said  questionnaire  asks  specific  questions  concern¬ 
ing  the  occupation  of  the  juror  in  those  occupations 
780  exempted  from  jury  service:  Occupation  as  an  ex¬ 
ecutive  or  judicial  officer  of  the  Government  of  the 
United  States  and  the  District  of  Columbia ;  as  an  officer!  or 
enlisted  man  in  active  service  in  the  Army,  Navy,  Marine 
Corps  or  Coast  Guard  of  the  United  States ;  in  or  connected 
with  the  Police  or  Fire  Departments  of  the  United  States 
or  the  District  of  Columbia ;  as  a  counsellor  or  attorney-at- 
law  engaged  in  active  practice ;  as  a  minister  of  the  gospel 
or  clergyman;  as  a  practicing  physician  or  surgeon;  and 
as  a  captain  or  master  or  employed  on  a  vessel  navigating 
the  waters  of  the  District  of  Columbia.  The  said  question¬ 
naire  likewise  includes  a  general  question  concerning  the 
occupation  and  business  of  the  prospective  juror. 

Upon  information  and  belief  I  further  allege  that  a  large 
number  of  Federal  Government  employees  appear  on  jury 
panels  in  the  District  of  Columbia,  and  that  this  applies  to 
the  jury  panel  utilized  in  the  case  herein. 

i 

Ben  Margolis. 
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Subscribed  and  sworn  to  before  me  this  12th  day  of  April, 
1948. 

Harry  M.  Hull,  Clerk 
District  Court  of  the  United  States 
for  the  District  of  Columbia 
By  Marion  E.  Lewis,  Deputy  Clerk 

690  Filed  Apr  13  1948 

Questions  on  Voir  Dire  to  the  Proposed  Jurors 

1.  Does  any  member  of  the  panel  know  Mr.  Hitz,  Assist¬ 
ant  District  Attorney,  who  is  assigned  to  prosecute  this 
case,  or  anyone  else  in  the  District  Attorney’s  Office? 

2.  Does  any  member  of  the  panel  know  any  Congressmen 
who  are  now  or  who  have  been  members  of  the  House  Com¬ 
mittee  on  Un-American  Activities? 

3.  Does  any  member  of  the  panel  know  any  employee  or 
member  of  the  staff  of  the  House  Committee  on  Un-Ameri¬ 
can  Activities  ? 

4.  Does  any  member  of  the  panel  know  any  person  who 
works  or  has  worked  as  an  investigator  or  undercover  man 
for  the  House  Committee  on  Un-American  Activities? 

5.  Has  any  member  of  the  panel  testified  before  or  given 
information  to  the  House  Committee  on  Un-American 

Activities? 

691  6.  Does  any  member  of  the  panel  know  any  person 
who  has  testified  before  or  given  information  to  the 

House  Committee  on  Un-American  Activities? 

7.  Has  any  member  of  the  panel  read  transcripts  of  hear¬ 
ings  or  reports  of  the  House  Committee  on  Un-American 
Activities  ? 

8.  Is  any  member  of  the  panel  or  any  member  of  his  fam¬ 
ily  friendly  with,  related  to  or  associated  with  any  person 
who  is  now  or  ever  has  been  associated  with  the  Federal 
Bureau  of  Investigation? 

9.  Does  any  member  of  this  panel  know  any  employee  of 
this  court?  (Withdrawn) 
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10.  Do  you  believe  that  freedom  of  speech  and  freedom 
of  opinion  and  freedom  of  political  association,  just  ljke 
freedom  of  religion  and  freedom  of  religious  associatipn, 
are  among  the  foundations  of  our  democratic  way  of  life? 

11.  Do  you  believe  that  freedom  of  political  opinion 
means  freedom  to  hold  any  political  opinion,  even  if  it  is  a 
minority  opinion? 

12.  Do  you  know  that  American  history  shows  that  the 
minority  opinion  or  political  association  of  one  period  often¬ 
times  has  become  the  popular  majority  position  in  anther 
period?  (Deny) 

13.  Do  you  believe  that  all  of  us — both  the  majority  and 
the  minority  in  this  country — would  lose  in  the  long  run  if 
minority  rights  are  suppressed  or  interfered  with?  (Dent) 

14.  Do  you  believe  that  every  person  has  the  right  freely 
to  differ  with  and  to  criticize  a  Committee  of  Congress,  or 

any  other  branch  of  our  Government? 

692  15.  You  agree,  do  you  not,  that  this  free  right  of 

sharp  criticism  of  a  Committee  of  Congress  is  a  nec¬ 
essary  principle  if  we  are  to  remain  a  strong  and  healthy 
nation?  (Deny) 

16.  Do  you  believe  that  a  defendant  in  a  criminal  case 
is  entitled  to  be  judged  solely  on  the  basis  of  his  alleged 
criminal  conduct,  and  not  on  the  basis  of  his  political  belief 
or  political  association? 

17.  Do  you  believe  that  a  citizen  has  the  right  to  question 
any  invasion  of  his  constitutional  rights  by  any  agency  pf 
government? 

18.  Supposing  that  a  man  were  charged  with  contempt  of 
Congress  for  allegedly  refusing  to  answer  the  question :  j 

“Are  you  now,  or  have  you  ever  been,  a  member  of  the 
Republican/Democrat  Party?” 

Would  your  attitude  or  frame  of  mind  toward  such  a  de¬ 
fendant  be  any  different  than  your  attitude  or  frame  of 
mind  toward  the  defendant,  Mr.  John  Howard  Law’son,  wlio 
is  here  charged  with  contempt  of  Congress  for  allegedly  re¬ 
fusing  to  answer  the  question : 


I 
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“Are  you  now,  or  have  you  ever  been,  a  member  of  the 
Communist  Party  ?” 

19.  Supposing  that  a  man  were  charged  with  contempt 
of  Congress  for  allegedly  refusing  to  answer  the  question : 

“Are  you  now,  or  have  you  ever  been,  a  member  of  the 
Democratic  Party  ?” 

Would  your  attitude  or  frame  of  mind  toward  such  a  de¬ 
fendant  be  any  different  from  your  attitude  or  frame  of 
mind  toward  the  defendant,  Mr.  John  Howard  Lawson? 
(Deny) 

693  20.  Supposing  that  a  man  were  charged  with  con¬ 

tempt  of  Congress  for  allegedly  refusing  to  answer 
the  question : 

“Are  you  now,  or  have  you  ever  been,  a  member  of  the 
Socialist  Party?” 

Would  your  attitude  or  frame  of  mind  toward  such  a  de¬ 
fendant  be  any  different  from  your  attitude  or  frame  of 
mind  toward  the  defendant,  Mr.  John  Howard  Lawson? 
(Deny) 

21.  Supposing  that  a  man  were  charged  with  contempt  of 
Congress  for  allegedly  refusing  to  answer  the  question: 

“Are  you  now,  or  have  you  ever  been,  a  member  of  the 
Catholic  Faith?” 

Would  your  attitude  or  frame  of  mind  toward  such  a  de¬ 
fendant  be  any  different  than  your  attitude  or  frame  of 
mind  toward  the  defendant,  Mr.  John  Howard  Lawson? 
(Deny)  i 

22.  Supposing  that  a  man  were  charged  with  contempt  of 
Congress  for  allegedly  refusing  to  answer  the  question: 

“Are  you  now,  or  have  you  ever  been,  a  member  of  the  , 
Protestant  Faith?” 

Would  your  attitude  or  frame  of  mind  toward  such  a  de¬ 
fendant  be  any  different  than  your  attitude  or  frame  of 
mind  toward  the  defendant,  Mr.  John  Howard  Lawson? 
(Deny) 

23.  Supposing  that  a  man  were  charged  with  contempt  of 
Congress  for  allegedly  refusing  to  answer  the  question : 
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Are  you  now,  or  have  you  ever  been,  a  member  of  the 
Jewish  Faith ?” 

Would  your  attitude  or  frame  of  mind  toward  such  a  de¬ 
fendant  be  any  different  than  your  attitude  or  frame:  of 
mind  toward  the  defendant,  Mr.  John  Howard  Lawson? 
(Deny)  j 

694  24.  Do  you  believe  that  a  man  who  it  is  claimed  is 
a  member  of  the  Communist  Party  has  any  lesser 

right  with  respect  to  his  politics  and  his  political  affiliations, 
than  a  man  who  it  is  claimed  is  a  member  of  any  political 
Party? 

25.  Do  you  believe  that  a  man  who  it  is  claimed  is  a  mem¬ 
ber  of  the  Communist  Party  has  any  lesser  right  with!  re¬ 
spect  to  his  politics  and  his  political  affiliations,  than  a  iiian 
who  it  is  claimed  is  a  member  of  the  Democratic  Party? 
(Deny) 

26.  Can  you  state  with  heartfelt  assurance  that  in  reach¬ 
ing  your  verdict  herein,  you  will  completely  disregard ;  the 
alleged  political  affiliation  of  Mr.  Lawson?  (Withdrawn) 

27.  Do  you  believe  that  you  would  be  violating  one  of!  the 
basic  principles  of  democracy  and  justice  if  you  permitted 
your  verdict  to  be  influenced  in  any  manner  by  Mr.  Law¬ 
son’s  alleged  political  affiliations?  (Withdrawn) 

28.  Bearing  in  mind  the  particular  question  which  it  is 
claimed  Mr.  Lawson  refused  to  answer,  are  you  positive  in 
your  mind  that  the  fact  that  this  question  involves  alleged 
Communist  Party  membership  will  not  influence  you  in  any 
way  in  your  acceptance  of  the  Court’s  instructions  and  the 
evidence  produced  at  this  trial?  (Withdrawn) 

29.  Because  of  the  nature  of  this  case,  do  you  believe; that 
if  you  were  selected  as  a  juror  and  you  came  to  the  conclu¬ 
sion  that  a  verdict  of  not  guilty  was  required,  that:  this 
would  embarass  you  in  any  political  or  any  other  organiza¬ 
tion  of  which  you  are  a  member? 

695  30.  Because  of  the  nature  of  this  case,  do  yon  be¬ 
lieve  that  if  you  were  selected  as  a  juror  and,!  you 

came  to  the  conclusion  that  a  verdict  of  not  guilty  was  re- 
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quired,  that  this  would  embarass  you  among  your  family, 
friends  or  acquaintances? 

31.  Are  you  now,  or  have  you  ever  been,  a  Government 
employee? 

32.  Have  you  read  or  heard  about  the  Presidential  Ex¬ 
ecutive  Order  which  provides  for  the  investigation  and 
purge  of  Government  workers  for  alleged  disloyalty? 

33.  Have  vou  discussed  the  Presidential  Order? 

34.  Do  you  know  that  at  present  a  loyalty  check  of  Gov¬ 
ernment  workers  is  being  conducted  pursuant  to  the  Execu¬ 
tive  Order  of  the  President? 

35.  Do  you  know  that  in  connection  with  such  loyalty 
check,  investigations  of  Government  employees  are  being 
conducted  ? 

36.  Do  you  know  that  in  connection  with  such  loyalty 
check,  a  Loyalty  Review  Board  has  been  appointed  and  is 
functioning? 

37.  Do  you  know  that  in  connection  with  such  loyalty 
check  the  Attorney  General  of  the  United  States  has  pub¬ 
lished  a  list  of  groups  and  organizations  which  is  used  in 
connection  with  such  checks  ? 

38.  Have  you  read  or  seen  the  Attorney  General’s  list 
in  the  newspapers  or  elsewhere? 

696  39.  Have  you  discussed  the  organizations  on  that 

list  with  anyone? 

40.  Do  you  feel  it  is  your  obligation  as  a  juror  sitting  in 
an  American  Court  of  Justice,  to  render  a  verdict  of  acquit¬ 
tal  if  the  evidence  fails  to  establish  guilt  beyond  a  reason¬ 
able  doubt,  even  though  you  might  thereby  be  subjected  to 
criticism  by  some  people?  (Deny) 

41.  Would  your  employment  by  the  Government  make 
you  influenced  in  any  way  to  the  Government’s  side  of  the 
case  as  against  the  defendant? 

42.  Are  any  members  of  your  immediate  family  now,  or 
have  any  members  of  your  immediate  family  ever  been, 
Government  employees  or  employees  of  Congress  or  any 
members  of  Congress? 
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43.  Is  any  member  of  the  panel  engaged  in  business,  a 
profession  or  trade  concerned  with  Government  employees 
to  any  substantial  extent,  whether  patrons,  clientele  or  cus¬ 
tomers? 

44.  Is  any  member  of  the  immediate  family  of  any  mem¬ 

ber  of  this  panel  a  Government  employee  or  an  applicant 
for  a  Government  position?  i 

45.  Is  any  member  of  the  panel  or  a  member  of  his  imme¬ 
diate  family  associated,  or  has  any  member  been  associate^ 
with,  any  agency,  either  public  or  private,  engaged  in  de¬ 
tection  of  law  violations  ? 

46.  Is  any  member  of  the  panel  or  a  member  of  his  imme¬ 
diate  family  associated  with  any  person  who  is  now  asso¬ 
ciated  with  any  agency  of  law  enforcement? 

697  47.  Are  any  members  of  the  panel  or  members  ojf 

their  immediate  family  receiving  pensions  or  other 
benefits  from  the  Government  or  any  of  its  agencies  ? 

4S.  Arc  you  friendly  with  any  person  who  is  an  employee 
of  Congress,  or  any  member  of  Congress?  j 

If  the  answer  to  the  last  question  is  “Yes”,  please  tell  its 
in  what  departments,  in  what  capacities,  and  for  what  peri-' 
ods  such  members  of  your  immediate  family  were  so  em¬ 
ployed. 

49.  Do  you  believe  that  a  private  citizen  has  the  free  right 
without  being  discriminated  against  to  belong  to  any  such 
organizations  listed  by  the  Attorney  General  if  he  so 
chooses  ?  (Withdrawn ) 

50.  Do  you  believe  that  a  private  citizen  in  our  democ¬ 

racy  has  the  right  to  be  judged  on  the  basis  of  his  owh 
actions,  and  not  on  the  basis  of  his  alleged  political  affilia¬ 
tion,  or  the  organizations  to  which  it  is  claimed  he  belongs? 
(Withdrawn)  | 

51.  Do  you  think  that  membership  or  sympathetic  asso¬ 
ciation  by  a  private  citizen  with  any  organization  should 
form  the  basis  for  any  discrimination  against  a  private 
citizen?  (Withdrawn) 

j 
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52.  Now,  suppose  it  came  to  the  point  where  you  found 
yourself  in  a  minority,  and  even  after  listening  to  the  argu¬ 
ment  of  your  fellow  jurors  and  giving  them  full  weight,  if 
you  were  still  not  convinced  beyond,  as  His  Honor  will  de¬ 
scribe,  a  reasonable  doubt  of  the  guilt  of  the  defendant, 
would  you  still  vote  for  your  own  position? 

69S  53.  Are  you  now  or  have  you  ever  been,  a  member 

of  any  organization  which  adopted  resolutions  sup¬ 
porting  or  which  took  any  action  in  support  of,  any  of  the 
following  persons: 

(1)  Gerald  L.  K.  Smith 

(2)  Father  Coughlin 

(3)  William  Dudley  Pelley 

(4)  The  late  Senator  Bilbo 

(5)  Congressman  Rankin 

(6)  The  late  Governor  Talmadge  of  Georgia 

(7)  Former  Congressman  Martin  Dies 

(S)  Ex-Senator  Reynolds 

(9)  Fritz  Kuhn 
(10)  Gerard  Winrod 

54.  Are  you  a  member  of,  or  are  you  related  to  a  person 
who  is  a  member  of,  any  organization  which  took  any  posi¬ 
tion  in  support  of  the  action  of  the  House  Committee  on 
Un-American  Activities  in  the  Hollywood  motion  picture 
industry  investigation? 

55.  Are  you  a  reader  of,  or  a  subscriber  to,  The  New 
Leader,  The  Militant,  The  Cross  and  Flag,  The  Crusader? 

56.  Do  you  believe  that  it  is  the  right  of  every  American 
citizen  to  participate  in  such  political  organization  as  he 
may  choose? 

57.  Do  you  believe,  do  you  not,  that  it  is  the  right  of 
every  person  in  this  country  to  join  such  trade  union  groups 

as  he  elects  without  criticism  or  censure  for  so  doing? 
699  58.  You  believe,  do  you  not,  that  it  is  the  right  of 

every  person  in  this  country  to  join  or  to  become 
affiliated  with,  such  literary,  or  social,  or  economic  organi- 


zations  or  groups  as  lie  or  she  may  elect  to  join  or  become 
affiliated  with?  (Deny) 

59.  Would  your  judgment  of  John  Howard  Lawson’s 
innocence  or  guilt  be  affected  by  the  fact  that  the  defend¬ 
ant  has  criticized  the  House  Committee  on  Un-American 


Activities  ? 

60.  Would  you  be  prejudiced  against  Mr.  Lawson  by; the 
fact  that  the  proceedings  against  him  which  resulted  in  this 
trial  were  initiated  by  the  House  Committee  on  Un-Amer- 
ican  Activities? 

61.  Would  you  be  prejudiced  against  Mr.  Lawson  because 
he  took  the  position  that  lie  should  be  permitted  to  answer 
questions  in  his  own  words  and  in  his  own  way,  without 
being  limited  by  the  Committee  to  a  “yes”  or  “no”  I  an¬ 
swer?  (Deny) 

62.  Would  you  be  prejudiced  against  Mr.  Lawson  because 
he  believes  that  he  has  the  right  to  question  the  authority 
of  the  Committee? 


63.  Do  you  have  any  prejudice  against,  or  any  feeling 
against,  a  witness  before  a  Congressional  Committee  \vho 
questions  the  authority  of  such  a  Committee? 

64.  Do  you  believe  that  a  Congressional  Committee  has 
the  right  to  be  arbitrary  and  unreasonable  in  its  procedure 
towards  any  witness  before  it?  (Deny) 

65.  Do  you  believe  that  a  witness  before  a  Congressibnal 
Committee  is  entitled  to  protest  against  any  arbitrary 
conduct  of  any  discrimination  by  such  a  Committee? 

(Deny) 

700  66.  Do  you  have  any  prejudice  against  a  private 

citizen  who  is  before  a  Congressional  Committee  as 
a  witness  and  who  protests  because  he  is  denied  the  right 
to  make  a  statement  when  other  witnesses  were  permitted 
to  make  theirs?  (Deny) 

67.  Do  you  believe  that  a  Congressional  Investigating 
Committee  can  do  no  wrong?  (Deny) 

68.  You  agree,  don’t  you,  that  a  Congressional  Com¬ 
mittee  is  limited  by  the  Constitution  of  the  United  States 
and  by  the  resolution  which  has  created  it?  (Deny) 
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69.  Do  you  believe  that  an  individual  has  certain  private 
rights  which  no  Congressional  Committee  can  inquire  into  ? 
(Deny) 

70.  Is  any  member  of  the  panel  or  a  member  of  his  im¬ 
mediate  family  a  member  of  any  of  the  following  organiza¬ 
tions? 

National  Economic  Council,  Christian  Front,  America 
First  Committee,  We  The  Mothers,  Ku  Klux  Klan,  Ameri¬ 
can  Anti-Communist  Association,  United  States  Chamber 
of  Commerce,  National  Association  of  Manufacturers, 
Daughters  of  the  Confederacy,  Daughters  of  American 
Revolution,  Columbians,  Inc. 

71.  Have  you  read  about  this  case  in  any  newspaper? 

72.  Did  you  read  any  newspaper  reports  about  this  par¬ 
ticular  Congressional  investigation  into  the  motion  picture 

industry  during  October,  1947,  or  thereafter? 

701  73.  Did  you,  after  reading  any  newspapers,  form 

the  opinion  that  Mr.  Lawson  had  refused  to  answer 
any  question  put  to  him  by  this  House  Committee? 

74.  Did  you,  after  listening  to  any  radio  broadcast,  form 
the  opinion  that  Mr.  Lawson  had  refused  to  answer  any 
question  put  to  him  by  the  House  Committee? 

75.  Did  you,  after  seeing  any  newsreels,  form  the  opinion 
that  Mr.  Lawson  had  refused  to  answer  any  question  put 
to  him  by  the  House  Committee? 

76.  Have  you  for  any  reason  formed  the  opinion  that 
Mr.  Lawson  refused  to  answer  any  question  put  to  him  by 
the  House  Committee? 

77.  Supposing  it  appears  from  the  evidence  that  Mr. 
Lawson  is  alleged  to  be  affiliated  with  a  group  which  the 
Committee  claims  to  be  un-American,  but  which  group  is 
actually  set  up  for  the  purpose  of  advocating  the  passage  of 
a  Federal  Anti-Lynching  Law,  would  that  prejudice  you  in 
any  way  against  Mr.  Lawson?  (Deny) 

78.  Supposing  it  appears  from  the  evidence  that  Mr. 
Lawson  is  alleged  to  be  affiliated  with  a  group  which  this 
Committee  calls  un-American,  but  which  group  is  actually 
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set  up  for  tlie  purpose  of  advocating  the  elimination  of  the 
poll  tax,  would  that  prejudice  you  in  any  way  against  Mr. 
Lawson?  (Deny) 

79.  Supposing  it  appears  from  the  evidence  that  Mr. 
Lawson  is  alleged  to  be  affiliated  with  a  group  which  this 
Committee  calls  subversive,  but  which  group  is  actually  ;set 
up  for  the  purpose  of  advocating  the  adoption  of  a  Feddral 
Fair  Employment  Practices  Act,  would  that  prejudice  you 
in  any  way?  (Deny) 

80.  Supposing  it  appears  from  the  evidence  that  Mr. 
Lawson  is  alleged  to  be  affiliated  with  a  group  which 

702  this  Committee  calls  subversive,  but  which  group  was 
actually  set  up  for  the  purpose  of  defending  the 
Scottsboro  boys,  would  that  prejudice  you  in  any  way? 
(Deny) 

SI.  Supposing  that  it  appears  from  the  evidence  in  this 
case  that  Mr.  Lawson  was  opposed  to  censorship  of  motion 
pictures,  and  supposing  it  appears  that  Mr.  Lawson  believed 
this  Congressional  Committee  was  advocating  such  censor¬ 
ship  ;  now  if  Mr.  Lawson  is  shown  to  have  attempted,  before 
this  very  same  Committee,  and  at  this  very  hearing,  to 
protest  against  censorship  of  the  films,  would  this  fact 
prejudice  you  against  Mr.  Lawson? 

82.  Supposing  that  it  appears  from  the  evidence  in  this 
case  that  Mr.  Lawson  was  opposed  to  the  blacklisting  jof 
any  motion  picture  employee,  and  supposing  it  appears  that 
this  Congressional  Committee  was  publicly  calling  for  shell 
a  blacklist ;  now  if  Mr.  Lawson  is  shown  to  have  attempted 
before  this  very  same  Committee,  and  at  this  very  same 
hearing  to  protest  against  such  a  blacklist,  would  this  fact 
prejudice  you  against  Mr.  Lawson? 

83.  Supposing  that  it  appears  from  the  evidence  in  tikis 
case  that  Mr.  Lawson  was  opposed  to  the  demands  of  this 
Committee  that  the  film  industry  make  any  particular  kihd 
of  motion  picture ;  supposing  it  appears  that  this  Congres¬ 
sional  Committee  was  suggesting  at  this  particular  hearing 
that  the  film  industry  should  make  a  certain  type  of  motion 
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picture ;  and  now  if  Mr.  Lawson  is  shown  to  have  attempted 
at  this  very  same  hearing  to  protest  against  such  conduct 
of  the  Committee,  would  this  fact  prejudice  you  against 
Mr.  Lawson? 

703  84.  Suppose  that  the  evidence  in  this  case  shows 

that  Mr.  Lawson  charged  this  Congressional  Com¬ 
mittee  at  this  particular  hearing  with  vilifying  him  before 
the  American  public;  would  this  fact  prejudice  you  against 
Mr.  Lawson? 

85.  Suppose  that  the  evidence  in  this  case  shows  that  cer¬ 
tain  witnesses  before  this  Committee  at  this  hearing  were 
permitted  to  read  prepared  statements  into  the  record; 
supposing  it  appears  that  Mr.  Lawson  attempted  to  read 
his  own  statement,  but  that  the  Committee  refused  to  allow 
him  to  do  so ;  suppose  it  further  develops  that  Mr.  Lawson 
sharply  criticized  the  Committee  for  refusing  to  allow  him 
to  make  a  statement  on  his  rights  as  an  American  citizen, 
would  this  fact  prejudice  you  against  Mr.  Lawson?  (Deny) 

86.  Do  you  have  any  prejudice  or  feeling  against  the 
motion  picture  industry? 

87.  Do  you  have  any  feeling  against  writers  of  motion 
pictures? 

8S.  A  number  of  cases  have  been  tried  in  this  District 
Court  involving  the  offense  of  alleged  contempt  of  the  Com¬ 
mittee  of  Congress.  Have  you  sat  on  any  jury  in  any  such 
case? 

89.  Have  you  been  present  during  any  such  trial,  or  dur¬ 
ing  any  part  of  any  such  trial? 

90.  What  is  your  present  occupation? 

91.  For  how  long  has  that  been  your  occupation,  and  what 
was  your  occupation  immediately  prior  to  the  present  one? 

92.  What  schools  have  you  attended?  (Withdrawn) 

93.  Supposing  a  person  very  dear  and  close  to  you  were 
on  trial  in  a  criminal  proceeding ;  would  you  want  that  per¬ 
son  tried  by  a  jury  as  free  from  bias  and  as  free  from 
prejudice  as  you  can  honestly  state  that  you  are  at  the 
present  time? 
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Verdict 

Monday,  April  19, 1948 


The  Court  resumes  its  session  pursuant  to  adjournment : 
Hon.  Edward  M.  Curran,  presiding. 

Criminal  No.  1352-47 

Charged  with  Vio.  Sec.  192,  Title  2,  U.  S.  Code  j 

i 

i 

United  States 

I 

vs. 

John  Howard  Lawson 

Come  again  the  parties  aforesaid,  in  manner  as  afore¬ 
said,  and  the  same  jury  that  was  respited  in  this  case  yes¬ 
terday;  and  thereupon  the  governments  oral  motion  to 
quash  subpoenas  and  defendant’s  request  for  instructions 
to  jury;  and  all  the  governments  prayers  for  instructions, 
each  motion  coming  on  to  be  heard,  after  argument  by  the 
counsel,  each  is  by  the  Court  denied;  whereupon  the  said 
jury  upon  their  oath  say  that  the  defendant  is  guilty  in 
manner  and  form  as  charged  in  the  indictment;  and  there¬ 
upon  each  and  every  member  of  the  jury  is  asked  if  that  is 
his  verdict  and  each  and  every  member  thereof  says  that 
the  defendant  is  guilty  in  manner  and  form  as  chargec|  in 
the  indictment;  and  thereupon  the  jury  is  discharged  from 
further  consideration  in  this  case;  whereupon  the  defen¬ 
dant  is  permitted  to  remain  on  bond  pending  sentence,  j 
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Judgment 

671  Friday,  May  21, 1948 

The  Court  resumes  its  session  pursuant  to  adjournment : 
Hon.  Edward  M.  Curran,  presiding. 

Criminal  No.  1352-47 

Charged  with  Vio.  Sec.  192,  Title  2,  U.  S.  Code 

United  States 
vs. 

John  Howard  Lawson 

Come  as  well  the  Attorney  of  the  United  States,  as  the 
defendant  in  proper  person,  according  to  his  recognizance, 
and  by  his  attorney,  Martin  Popper,  Esquire;  and  there¬ 
upon  the  defendants  motions  for  a  new  trial  and  in  Arrest 
of  Judgment,  each  coming  on  to  be  heard,  after  argument 
by  the  counsel,  each  is  by  the  Court  denied ;  and  thereupon 
it  is  demanded  of  the  defendant  what  further  he  has  to  say 
why  the  sentence  of  the  law  should  not  be  pronounced 
against  him  and  he  says  nothing  except  as  he  has  already 
said ;  whereupon  it  is  considered  by  the  Court  that,  for  his 
said  offense,  the  said  defendant  be  committed  to  the  cus¬ 
tody  of  the  Attorney  General  or  his  authorized  represen¬ 
tative  for  imprisonment  for  a  period  of  One  (1)  year  and 
to  pay  a  fine  of  One  Thousand  ($1,000.00)  Dollars;  and 
thereupon  the  defendant  is  permitted  to  remain  on  bond 
pending  appeal. 

»••*•••••• 

672  Filed  Apr  23  1948 

Motion  for  New  Trial 

The  defendant  moves  the  Court  to  grant  him  a  new  trial 
for  the  following  reasons : 

1.  The  Court  erred  in  denying  defendant’s  motion  for 
acquittal  made  at  the  conclusion  of  the  government’s  case 
and  at  the  conclusion  of  the  evidence. 
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2.  The  verdict  is  contrary  to  the  weight  of  the  evidence. 

3.  The  verdict  is  not  supported  by  substantial  evidence. 

4.  The  Court  erred  in  sustaining  objections  to  questions 
addressed  by  the  defendant  to  the  witness  J.  Parnell 
Thomas  and  in  shutting  off  cross-examination  of  said  wit¬ 
ness. 

5.  The  Court  erred  in  admitting  testimony  of  the  witness 
J.  Parnell  Thomas,  to  which  objections  were  made. 

6.  The  Court  erred  in  sustaining  objections  to  questions 
addressed  to  defense  witness  Richard  Griffith,  executive  di¬ 
rector  of  the  National  Board  of  Review  of  Motion  Pictures, 
Inc. 

7.  The  Court  erred  in  sustaining  objections  to  questions 
put  by  the  defendant  to  the  witness  Dore  Schary. 

8.  The  Court  erred  in  refusing  to  permit  defendant  to 

place  on  the  witness  stand  defense  witnesses  sub- 
673  poenaed  by  the  defense,  and  including  John  Hous- 
man,  Richard  Watts,  Jr.,  Louis  B.  Mayer,  Irene  Lee, 
Marc  Connolly,  Ben  Caplan,  and  other  witnesses  represent¬ 
ing  motion  picture  producers  and  motion  picture  produc¬ 
tion  companies  who  produced  films  made  in  the  United 
States  of  America,  including  those  witnesses  representing 
motion  picture  producers  in  the  United  States  of  America 
for  whom  the  defendant  John  Howard  Lawson  had  written 
motion  picture  scripts,  which  witnesses  would  testify, 
among  other  things,  upon  the  subject  of  the  testimony  given 
by  Government  witness  J.  Parnell  Thomas  on  his  direct 
examination,  and  in  refusing  to  permit  defendant  to  place 
upon  the  witness  stand  Congressmen  Vail,  McDowell, 
Rankin  and  Thomas,  upon  each  of  whom  defendant  had 
caused  subpoenas  to  be  served. 

9.  The  Court  erred  in  charging  the  jury  and  in  refusing 
to  charge  the  jury  as  requested  by  defendant,  and  without 
in  anywise  limiting  the  generality  of  the  foregoing,  the 
Court  erred  in  the  following,  among  other  particulars,  in 
its  charges: 
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a.  In  refusing  to  grant  any  of  the  requested  charges 
proposed  by  the  defendant,  and  in  refusing  to  grant  each 
of  the  requested  charges  proposed  by  the  defendant. 

b.  In  charging  the  jury  that  if  the  defendant  did  not  give 
a  responsive  reply  that  it  was  the  duty  of  the  jury  to  re¬ 
turn  a  verdict  of  guilty,  particularly  in  that  the  Court  did 
not  properly  instruct  the  jury  as  to  what  was  a  responsive 
reply,  and  further  did  not  at  least  instruct  the  jury  that 
any  witness  before  a  Congressional  committee  has  the  right 
as  a  matter  of  law  to  ask  why  a  particular  question  is  being 
addressed  to  him  and  to  assert  as  part  of  his  reply  that  the 
question  is  (1)  not  pertinent,  and  (2)  that  the  question  ex¬ 
ceeds  the  bound  of  the  power  of  the  committee. 

c.  The  Court  erred  in  instructing  the  jury  in  the 
674  following  vital  respect,  which  was  in  effect  a  direc¬ 
tion  to  the  jury  to  convict  the  defendant: 

“Now  in  testing  whether  or  not  you  believe  from  the  evi¬ 
dence  that  the  defendant  answered  the  question  propounded 
by  the  committee,  you  must  decide  for  yourself  whether  or 
not  the  answers  given  by  the  defendant  to  the  question 
satisfy  you  now  as  to  whether  or  not  he  ever  was  or  is  a 
member  of  the  Communist  Party.  If  you  can  come  to  a 
conclusion  by  the  replies  the  defendant  gave  to  those  ques¬ 
tions — if  you  can  answer  by  those  replies — as  to  whether 
or  not  he  ever  was  or  is  now  a  member  of  the  Communist 
Party,  then,  of  course,  it  is  your  duty  to  return  a  verdict 
of  not  guilty,  if  you  cannot,  you  must  return  a  verdict  of 
guilty.’  ’ 

Not  only  did  this  said  instruction  to  the  jury  establish  a 
standard  which  is  contrary  to  the  law  for  determining  the 
character  of  a  reply,  or  of  an  alleged  refusal,  but  in  addi¬ 
tion  said  instruction  was  confusing  in  that  it  was  in  conflict 
with  an  earlier  instruction  which  the  Court  gave,  in  which 
the  Court  stated  as  follows :  i 

“The  nature  of  the  activities  of  the  defendant  is  not  an 
issue  in  this  case,  and  it  is  your  duty  entirely  to  disregard 
any  speculation  on  that  subject.  In  other  words,  whether 
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or  not  the  defendant  is  or  was  or  was  not  a  member  of  the 
Communist  Party  actually  is  not  relevant  to  this  case/’ 
The  above  is  but  an  example  of  a  number  of  inconsisten¬ 
cies  in  the  charge  of  the  Court. 

d.  The  Court  erred  in  charging  the  jury  under  the  first 
portion  of  2  U.S.C.  192,  which  is  the  portion  dealing  with 
a  witness  who  makes  default,  whereas  the  defendant  in  this 
case  is  charged  with  an  offense  under  the  second  part  of 
said  Section  192,  which  deals  with  the  witness  who  having 
appeared  allegedly  refused  to  answer  any  question ;  in  this 
connection  defendant  asserts  that  while  the  crime  which 


defendant  was  alleged  to  have  committed  consisted  of  re¬ 
fusing  to  answer  a  question  after  having  appeared, 
675  the  Court,  in  fact,  charged  the  jury  with  respect  to 
the  offense  set  out  in  the  first  part  of  Section  192 
which  deals  with  a  witness  who  willfully  makes  default  in 
appearance. 

e.  The  Court  erred  in  instructing  the  jury  that  there  was 
evidence  introduced  showing  that  J.  Parnell  Thomas,  Con¬ 
gressman  from  New  Jersey,  on  October  27,  1947  “convened 
a  meeting  of  a  subcommittee  designated  by  him  to  be  Con¬ 
gressman  McDowell,  Congressman  Vail  and  himself”;  &nd 
the  Court  erred  in  instructing  the  jury  that  the  said  Con¬ 
gressmen  McDowell,  Vail  and  Thomas  were  a  validly  con¬ 
stituted  subcommittee  of  the  Committee  on  Un-AmeriCan 


Activities  of  the  House  of  Representatives,  and  as  such  had 
the  authority  to  inquire  into  the  matters  they  did  on  that 
day;  and  the  Court  erred  in  instructing  the  jury  that,  if 
they  found  that  Congressman  Thomas  had  designated  Con¬ 
gressmen  Vail,  McDowell  and  himself  as  a  subcommittee 
that  the  jury  must  find  that  a  legally  constituted  subcbm- 
mittee  was  in  existence  on  October  27,  1947. 

f.  The  Court  erred  in  instructing  the  jury  that  the  ques¬ 
tion  propounded  by  J.  Parnell  Thomas  to  the  defendant 
was  pertinent  to  the  inquiry  and  that  said  committee  had 
jurisdiction  over  the  matters  under  consideration. 


j 
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g.  The  Court  erred  in  instructing  the  jury  to  the  effect 
that  “you  will  recall  that  the  testimony  tended  to  show  that 
the  committee  was  investigating  the  infiltration  of  com¬ 
munism  in  the  motion  picture  industry”;  in  the  light  of  the 
fact  that  the  Court  refused  to  permit  the  defendant  to  in¬ 
troduce  any  evidence  to  show  that  the  committee  was  actu¬ 
ally  attempting  to  blacklist  the  defendant,  to  obtain 

676  his  discharge  from  the  motion  picture  industry,  and 
to  effectuate  a  censorship  over  the  motion  picture 
screen,  said  charge  was  erroneous  and  unfair  to  the  defen¬ 
dant. 

h.  The  Court  erred  in  reading  to  the  jury,  as  part  of  his 
charge,  only  selected  portions  of  the  testimony  of  Congress¬ 
man  Thomas. 

i.  The  foregoing  enumeration  of  specific  instances  of  er¬ 
roneous  charges  by  the  Court  are  set  forth  by  way  of  ex¬ 
ample  and  are  not  an  enumeration  of  all  the  instances  of 
erroneous  charges. 

10.  The  defendant  was  substantially  prejudiced  and  de¬ 
prived  of  a  fair  trial  by  reason  of  the  following  circum¬ 
stances  : 

(i)  By  the  comments  made  by  the  Court  during  the 
course  of  the  argument  of  Robert  W.  Kenny,  Esq.  to  the 
jury,  by  which  comments  the  Court  stated  to  the  jury  as 
follows : 

“The  Court.  There  is  nothing  in  the  record  to  indicate 
that  he  was  trying  to  answer  the  question.  You  can  refer 
to  the  record.”  (Tr.  p.  541) ; 

and  by  the  comment  made  by  the  Court  to  the  jury  during 
the  course  of  argument  by  Robert  W.  Kenny,  Esq.,  wherein 
the  following  occurred : 

“Mr.  Hitz.  I  will  have  to  object  again.  I  think  the  rea¬ 
son  given  by  this  man  is  not  in  the  case. 

“The  Court.  No,  it  isn’t.”  (Tr.  p.  542). 

(ii)  By  the  quashing  by  the  Court  of  subpoenas  issued 
on  behalf  of  the  defendant,  and  served  upon  the  witnesses 
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Congressmen  McDowell,  Rankin,  Vail  and  Thomas,  and;  in 
quashing  subpoenas  duces  tecum,  issued  on  behalf  of  the 
defendant  and  served  upon  Robert  E.  Stripling,  Chief  In¬ 
vestigator  for  the  House  Committee  on  Un-American  Ac¬ 
tivities  and  upon  John  Andrews,  Clerk  of  the  House 

677  of  Representatives  of  the  United  States;  and  'in 
quashing  those  other  subpoenas  which  the  Court  did 

quash  and  which  were  subpoenas  caused  to  be  issued  by  the 
defendant  and  served  upon  witnesses  in  his  behalf  and  in 
his  defense. 

(iii)  By  denying  the  defendant  an  opportunity  to  show 
that  Congressmen  McDowell,  Vail  and  Thomas  did  not  on 
October  27,  1947  constitute,  as  a  matter  of  law,  a  subcom¬ 
mittee  of  the  House  Committee  on  Un-American  Activities 
or  a  lawfully  constituted  tribunal  before  whom  any  con¬ 
tempt  could,  as  a  matter  of  law,  have  been  committed. 

(iv)  By  rejecting  each  and  all  of  the  defendant’s  offers 
of  proof  and  by  refusing  to  permit  defendant  to  offer  any 
evidence  referred  to  in  each  and  all  of  said  offers  of  proof. 

11.  The  Court  erred  in  denying  the  defendant’s  motion 
for  a  mistrial. 

12.  The  Court  erred  in  denying  defendant’s  motion  for 

transfer  to  another  District.  j 

13.  The  Court  erred  in  denying  the  defendant’s  challenge 
to  and  motion  to  dismiss  the  jury. 

14.  The  Court  erred  in  refusing  to  permit  and  in  not  per¬ 
mitting,  the  Jury  Commissioner  Colonel  Edward  G.  Bliss, 
to  bring  in  records  pursuant  to  the  subpoena  duces  tecum 
caused  to  be  served  upon  him  by  the  defendant. 

15.  The  Court  erred  in  refusing  to  permit  said  Jury 
Commissioner  to  produce  questionnaires  of  proposed  jur¬ 
ors  who  had  not  been  excused  from  jury  service. 

16.  The  Court  erred  in  refusing  to  permit  the  examina¬ 
tion  of  witnesses  before  the  jury  on  matters  of  fact 

678  relating  to  the  issue  of  pertinency,  and  particularly 
on  disputed  questions  of  fact  relating  to  the  issue  of 

pertinency. 
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17.  The  Court  erred  in  refusing  to  allow  certain  ques¬ 
tions  requested  by  the  defendant  to  be  put  on  the  voir  dire 
examination  of  the  jury  panel. 

Dated,  April  21, 1948. 

Robert  W.  Kenny,  Charles  Katz, 
Ben  Margolis,  Samuel  Rosenwein, 
Martin  Popper  and  David  Carliner, 

By  Charles  Katz, 

Attorneys  for  Defendant . 

•  ••••••••* 

679  Filed  Apr  23  1948 

Motion  in  Arrest  of  Judgment 

The  defendant  moves  the  Court  to  arrest  the  verdict  and 
judgment  against  defendant  for  the  following  reasons : 

1.  The  indictment  does  not  state  facts  sufficient  to  con¬ 
stitute  an  offense  against  the  United  States. 

2.  This  Court  is  without  jurisdiction  of  the  offense  in 
that: 

(a)  The  body  before  whom  John  Howard  Lawson  testi¬ 
fied  on  October  27,  1947,  was  not  a  lawfully  constituted 
tribunal  before  whom  any  contempt  as  a  matter  of  law 
could  have  been  committed. 

(b)  House  Resolution  No.  5  and  Public  Law  601  (insofar 
as  it  embodies  the  same),  which  House  Resolution  purports 
to  establish  a  Committee  on  Un-American  Activities  of  the 
House  of  Representatives  is:  (1)  void  upon  its  face;  (2) 
and  as  construed  and  applied  by  said  House  Committee  in 
connection  with  the  investigation  into  the  Hollywood  mo¬ 
tion  picture  industry  out  of  which  the  indictment  and 

680  alleged  contempt  arose,  is  void  as  repugnant  to  the 
First,  Fourth,  Fifth,  Sixth,  Ninth  and  Tenth  Amend¬ 
ments  to  the  Constitution  of  the  United  States  and  to  Arti¬ 
cle  1,  Section  9,  of  said  Constitution,  in  that  said  House 
Resolution  No.  5  and  Public  Law  601  incorporating  the 
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same,  and  the  application  and  construction  thereof  by  said 
Committee  on  Un-American  Activities  deny  to  the  defen¬ 
dant  freedom  of  speech,  press,  and  assembly,  freedom  from 
unreasonable  searches  and  seizures,  freedom  from  the  pain 
and  penalty  of  a  bill  of  attainder  and  deny  to  defendant 
life,  liberty,  property  and  privacy  without  due  process  olf 
law. 

Dated,  April  21,  1948  j 

Robert  W.  Kenny 
Charles  Katz 
Ben  Margolis 
Martin  Popper 
Samuel  Rosenwein 
David  Carliner 

By  Charles  Katz 
Attorneys  for  Defendant 

781  Filed  Jun  11  1948 

Designation  of  Record 

The  Clerk  will  please  prepare  the  Record  on  Appeal  and 
include  therein  the  following: 

1.  The  reporters  entire  corrected  transcript  of  the  testi^ 
mony,  Vols.  I,  II,  III,  IV,  V,  VI. 

2.  Government’s  Exhibits  1,  2,  3,  4,  4(a),  5,  6,  7. 

3.  Defendant’s  Exhibits  1  (same  as  Defendant’s  Exhibit 
3  in  U.  S.  v.  Trumbo,  Criminal  No.  1353-47),  2,  2(a),  2(b), 
2(c),  3,  4  for  identification,  5  for  identification,  6  for  iden¬ 
tification,  7  for  identification,  8  for  identification,  8(a)  for 
identification,  8(b)  for  identification,  8(c)  for  identification^ 
8(d)  for  identification,  8(e)  for  identification,  8(f)  for  ideni 
tification,  9  for  identification,  10  for  identification,  11  for 
identification. 

4.  Presentment  and  Indictment. 

5.  Arraignment. 
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6.  Motion  to  Dismiss  Indictment. 

7.  Two  Motions  for  Transfer  from  the  District  of  Colum¬ 

bia  and  affidavits  in  support  thereof. 

782  8.  Government’s  Prayers  for  Instructions,  Nos.  1, 
2  and  3. 

9.  Defendant’s  Requests  for  Instructions,  Nos.  1  to  69 
inclusive. 

10.  The  Verdict. 

11.  Sentence. 

12.  Motion  for  New  Trial. 

13.  Motion  in  Arrest  of  Judgment. 

14.  Notice  of  Appeal. 

15.  Stipulation  allowing  original  exhibits  to  be  trans¬ 
mitted  to  the  Court  of  Appeals  and  order  thereon,  if  any. 

16.  Stipulation  and  order  enlarging  time  to  file  Record 
on  Appeal  in  Court  of  Appeals,  if  any. 

17.  This  Designation. 

18.  House  Resolution  542. 

19.  Subpoena  duces  tecum  dated  April  16, 1948,  addressed 
to  John  Andrews,  and  schedule  annexed  thereto. 

20.  Subpoena  duces  tecum  dated  April  16, 1948,  addressed 
to  Robert  R.  Stripling,  and  schedule  annexed  thereto. 

21.  Defendant’s  Questions  on  Voir  Dire  to  the  Proposed 
Jurors. 

22.  Subpoena  to  Herbert  C.  Bonner. 

23.  Subpoenas  duces  tecum  to  Robert  R.  Stripling  dated 
April  9,  1948,  and  schedules  annexed  thereto. 

783  24.  Subpoenas  duces  tecum  to  John  Andrews  dated 
April  9,  1948,  and  schedules  annexed  thereto. 

25.  Subpoenas  to  John  S.  Wood,  Richard  B.  Vail,  Karl 
E.  Mundt,  J.  Parnell  Thomas,  F.  Edward  Hebert,  J.  Hardin 
Peterson,  John  McDowell,  John  E.  Rankin,  Richard  M. 
Nixon. 

26.  Subpoenas  duces  tecum  to  Mrs.  Eunice  B.  Thomas, 
Col.  E.  Goring  Bliss ;  Clerk  of  the  Jury  Commission  of  the 
District  of  Columbia ;  Vincent  Saccardi,  dated  April  9, 1948, 
and  schedules  annexed  thereto. 
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27.  Affidavit  of  Prejudice  of  John  Howard  Lawson  dated 
April  12, 1948 ;  Certification  of  Counsel ;  affidavit  of  Martin 
Popper,  dated  April  12, 1948. 

28.  Challenge  to  and  Motion  to  Dismiss  Jury  Panel;  affi¬ 
davit  of  Ben  Margolis  dated  April  12,  1948  in  support 
thereof. 

Dated  June  11,  1948  -  | 

Martin  Popper 
Attorney  for  Defendant 

•  •  •  #  •  *  •  •  •  # 

784  Filed  Jun  22  1948 

Counterdesignation  of  Record 

Comes  now  the  United  States  and  designates  the  follow¬ 
ing  portions  of  the  record  to  be  included  in  the  Record  on 
Appeal : 

1.  Docket  entries. 

2.  This  counterdesignation  of  record. 

George  Morris  Fay 
United  States  Attorney  ! 

William  Hitz 

Assistant  United  States  Attorney 

Dated:  June  22, 1948. 

•  *  *  *  ♦  #  *  •  •  j  # 

i 

Order 

788  Filed  Jun  28  1948 

Upon  the  request  of  the  Clerk  of  the  Court,  it  is  hereby 
stipulated  and  agreed  by  the  United  States  Attorney  for 
the  District  of  Columbia  and  the  Attorney  for  the  defen¬ 
dant  that  the  time  for  filing  the  designation  of  the  record 
and  for  the  clerk  to  transfer  the  original  exhibits  in  the 
above  entitled  matter  to  the  United  States  Court  of  Ap- 
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peals  for  the  District  of  Columbia  is  extended  to  the  28th 
day  of  July,  1948. 

/s/  William  Hitz 

Assist.  U.  S.  Attorney  for  the 
District  of  Columbia 

/s/  Martin  Popper 

Attorney  for  Defendant 

Dated  June  28, 1948. 

/s/  David  A.  Pine 
So  Ordered 


II. 

EXCERPTS  PROM  TRANSCRIPT  OF  TESTIMONY 
AND  PROCEEDINGS 


1  Washington,  D.  C., 

Monday,  April  12,  1948. 

The  above-entitled  matter  came  on  before  Associate  Jus- 
Edward  M.  Curran,  at  10:25  o  ’clock  a.m. 

Appearances : 

On  behalf  of  the  United  States : 

Mr.  William  Hitz, 

Mr.  Oliver  Dibble. 

On  behalf  of  the  Defendant : 

Mr.  Robert  W.  Kenny, 

Mr.  Ben  Margolis, 

Mr.  Charles  J.  Katz, 

Mr.Morris  E.  Cohn, 

Mr.  A.  R.  Rosenwein, 

Mr.  Martin  Popper,  and 
Mr.  Allan  R.  Rosenberg. 
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3  PROCEEDINGS 

i 

The  Deputy  Clerk:  The  case  of  John  Howard  Lawson* 
Mr.  Hitz :  The  Government  is  ready  Your  Honor. 

Mr.  Kenny:  Your  Honor,  before  the  defendant  is  ready 
to  proceed,  \ve  would  like  to  make  a  motion  beside  the  bar. 


(Thereupon  counsel  approached  the  bench  and  conferred 
with  the  Court  as  follows :) 


Mr.  Kenny:  Your  Honor,  we  have  this  distressing  prob¬ 
lem,  and  that  is  that  it  is  defendant’s  desire  to  move  to 
disqualify  Your  Honor  on  the  ground  of  bias  and  prejudice. 
We  have  no  affidavit  at  this  time,  due  to  the  fact  that  the 
Clerk  informed  Mr.  Popper  on  Friday  that  the  matter 
would  be  tried  before  Judge  Pine,  but  such  affidavit,  if  You|r 
Honor  considers  it  necessary,  will  be  available  at  2  o’clock. 

The  Court:  You  mean  I  am  biased  and  prejudiced 
against  Lawson? 

Mr.  Kenny:  That  is  the  purport  of  the  motion.  j 
The  Court:  I  wouldn’t  know  him  if  I  saw  him.  I  will 
deny  the  motion.  Have  you  got  facts  to  support  that?  j 
Mr.  Kenny :  Yes,  there  will  be  facts  that  will  comply  witli 
the  statute  section. 

The  Court :  How  long  will  it  take  you  to  get  that  in  here? 
I  am  not  going  to  wait  until  2  o  ’clock. 

Mr.  Kenny:  I  think  probably  if  you  would  give  us  an 
hour,  so  we  could  comply  with  the  requirements  of 
4  secretarial  work. 

The  Court:  All  right.  I  will  give  you  an  hour 
or  two.  j 

Mr.  Hitz:  When  were  you  informed  it  would  be  tried 
before  Judge  Pine.  I  was  never  informed  of  that,  and  I 
have  been  trying  to  find  out  which  Judge  would  hear  the 
case. 

Mr.  Kenny:  I  was  informed  by  the  Assignment  ClerkJ 
The  Court:  The  Assignment  Clerk  doesn’t  know.  All; 
cases  are  assigned  to  Judge  Pine.  He  makes  the  assign¬ 
ments. 
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I  will  give  you  an  hour,  then,  to  get  this  affidavit  pre¬ 
pared. 

Mr.  Kenny :  All  right,  thank  you. 

Mr.  Rosenberg:  I  have  entered  an  appearance  in  this 
case  and  find  because  of  other  commitments  I  will  not  be 
able  to  participate.  With  consent  of  Mr.  Lawson,  and 
since  the  defense  counsel  have  other  local  counsel,  I  ask 
permission  to  withdraw  from  the  case. 

The  Court :  Who  is  your  other  local  counsel? 

Mr.  Rosenberg:  Mr.  Popper  has  filed  an  appearance. 

The  Court :  Very  well,  you  may  withdraw. 

(Thereupon,  at  10:30  o’clock  a.m.,  a  recess  was  taken  and 
further  proceeding  herein  continued  until  1 :45  o’clock  p.m.) 

5  Afternoon  Session 

(Pursuant  to  recess  heretofore  taken,  Court  was  recon¬ 
vened  at  1:45  o’clock  p.m.,  Monday,  April  12, 1948,  and  the 
following  occurred:) 

The  Court :  I  have  considered  the  affidavit  that  has  been 
filed  in  this  case - 

Mr.  Kenny  (interposing) :  I  wonder  if  I  could  interrupt? 
I  wonder  if  it  would  not  be  proper  to  have  this  considered 
side  bar  since  the  jury  is  present  in  court? 

The  Court:  We  will  exclude  the  jurors. 

(Thereupon  the  prospective  jurors  were  excluded  from 
the  courtroom.) 

The  Court :  I  have  considered  the  affidavit  that  has  been 
filed  in  this  case,  and  you  gentlemen  will  recall  that  several 
weeks  ago  I  heard  several  motions  that  were  filed  by  ten 
defendants,  at  which  time  no  affidavit  of  prejudice  or  bias 
was  filed  against  me.  It  is  my  opinion,  therefore,  that  it 
comes  too  late,  but  even  if  it  did  come  in  time,  after  reading 
it  over  carefully,  I  am  satisfied  that  it  is  insufficient  on  its 
face,  and  for  those  reasons  the  motion  to  disqualify  me  is 
denied. 
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There  is  also  a  motion  here  to  send  this  cause  to  another 
district  for  trial.  I  passed  on  that  motion  once  before,  if 
you  recall.  i 

Mr.  Kenny:  Your  Honor,  before  that  motion  |is 
6  taken  up  may  we  note  an  exection  to  Your  Honoris 
ruling  on  the  first  motion,  and  may  we  at  this  tiipe 
ask  that  the  matter  be  continued  for  a  sufficient  length  of 
time  so  that  we  may  appeal  to  the  Court  of  Appeals  on  the 
question? 

The  Court :  That  is  denied  also. 

Mr.  Kenny:  Is  it  the  practice  here  also  that  an  exception 
be  noted  each  time? 

The  Court:  No.  I  ruled  on  the  motion  to  transfer  to  an¬ 
other  district  once  before,  didn’t  I? 

Mr.  Katz:  May  I  answer  that? 

The  Court :  You  answer  it  first.  j 

Mr.  Katz:  Except  that  that  motion  brings  up  new  and 
supplemental  matters  which  were  not  in  our  affidavit  the 
first  time  it  was  submitted  to  you,  Judge  Curran,  because 
they  arose  subsequent  to  that  time. 

The  Court :  What  are  the  new  matters? 
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12  The  Court :  I  am  satisfied  that  the  situation  in  the 
District  of  Columbia  in  which  this  case  is  now  pend¬ 
ing  is  of  such  a  character  that  the  motion  will  be  denied. 

That  leaves  us  the  challange  to  the  array.  Is  there  any¬ 
thing  you  wish  to  say  on  this  challenge  ? 

Mr.  Margolis:  We  have  called  witnesses,  Your  Honor, 
and  would  like  to  proceed. 

The  Court:  Very  well. 

Mr.  Margolis:  Is  there  anyone  here  from  the  Jury  Com¬ 
mission’s  office? 

Thereupon — 

Edward  Goring  Bliss 


was  called  as  a  witness  for  and  on  behalf  of  the  defendant 
and,  being  first  duly  sworn  by  the  Deputy  Clerk  of  Court, 
was  examined  and  testified  as  follows: 
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13  Direct  Examination 

By  Mr.  Margolis : 

Q.  Will  you  state  your  full  name,  please?  A.  Edward 
Goring  Bliss. 

Q.  Are  you  one  of  the  Jury  Commissioners  for  the  Dis¬ 
trict  of  Columbia?  A.  I  am. 

Q.  How  long  have  you  held  that  position?  A.  It  will  be 
three  years  the  25th  of  this  month. 

Q.  Will  you  describe  very  briefly  and  generally  what 
your  duties  are  as  Jury  Commissioner?  A.  Under  the  law- 
in  the  District  of  Columbia  it  is  the  duty  of  the  Jury  Com¬ 
missioner  to  make  and  preserve  a  list  of  jurors  qualified  to 
serve  in  the  courts  of  the  District  of  Columbia,  to  put  the 
names  in  a  box,  and  to  call  them  in  accordance  with  court 
orders. 

Q.  You  are  one  of  three  Jury  Commissioners,  are  you? 
A.  I  am. 

Q.  There  is  also  a  chief  clerk  of  the  Jury  Commission 
in  general  charge  of  the  clerical  work,  is  that  correct?  A. 
In  charge  of  the  clerical  work ;  I  am  the  secretary  of  it  and 
in  charge  of  the  operation  of  the  office. 

Q.  Now,  I  wonder,  sir,  if  you  would  mind  starting  in 
from  the  beginning  and  give  the  operation  of  selecting 
persons  for  placing  them  on  the  jury  panel,  Mr. 

14  Bliss,  and  tell  us,  please,  step  by  step  as  you  go 
through.  A.  In  preparing  the  jury  lists  for  the 

District  of  Columbia  the  Jury  Commission,  after  consider¬ 
ing  all  sources,  is  at  present  using  as  its  principal  source 
the  City  Directory. 

The  Jury  Commission  designates  in  what  manner  names 
shall  be  selected  at  random  from  that  directorv  list;  bv 
that  I  mean  that  they  open  it  as  directed,  that  they  then 
pull  every  tenth  name  in  every  fifth  column  which  shall  be 
selected  from  the  front  to  the  rear  of  the  book,  and  that 
when  that  is  exhausted  they  will  issue  further  directions 
how  to  select. 
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The  Clerk’s  Office  selects  those  names  and  questionnaires 
are  prepared  to  be  mailed  to  the  individuals  selected.  Then 
from  the - 

Q.  (Interposing).  May  I  interrupt  you  there  just  a  min¬ 
ute,  please? 

Do  you  have  a  copy  of  those  questionnaires  with  yoq? 
A.  No,  I  haven’t. 

Q.  I  believe  I  have.  Mr.  Bliss,  you  were  served  wit;h 
a  subpoena  duces  tecum  requesting  that  you  bring  some  of 
those  questionnaires,  were  you  not?  A.  I  was  requested  tio 
bring  all  questionnaires,  both  for  those  qualified  and  those 
disqualified,  covering  this  panel.  To  do  so  involved  bring¬ 
ing  about  120,000  questionnaires  over  here,  and  I 
15  have  had  the  office  force  working  to  pull  out  the 
575  names  that  were  certified  to  the  court.  Those 
should  be  ready  in  about  a  half  hour.  j 

Q.  How  far  is  your  office  from  here?  Can  you  send 
somebody  over  for  a  copy?  A.  It  is  in  the  Municipal 
Court  building,  about  a  block  and  a  half  from  here.  j 

Q.  Is  there  someone  in  your  office?  A.  If  somebody  will 
call  the  office  a  blank  copy  can  be  sent. 

The  Court :  Have  you  a  copy  here  ? 

Mr.  Margolis :  I  thought  I  had  one. 

The  Witness:  District  2280. 

Mr.  Margolis:  I  will  ask  them  to  bring  one,  also  a  copy 
of  the  covering  letter  which  goes  along  with  the  question¬ 
naire. 

The  Court:  Yes,  you  may  send  for  a  copy  of  the  quesi 
tionnaire  and  a  copy  of  the  accompanying  letter,  but  yoii 
don’t  have  to  bring  over  576  questionnaires. 

The  Witness:  Your  Honor,  they  are  not  to  bring 
over -  I 

The  Court:  No,  I  am  not  going  over  576  questionnaires^ 
You  may  bring  a  copy  of  the  questionnaire  and  a  copy  oij 
the  letter  that  goes  out. 

Have  you  some  questions  you  can  proceed  with  in  the 
meantime? 

Mr.  Margolis:  Yes. 


i 
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16  By  Mr.  Margolis : 

Q.  I  think  I  interrupted  you  at  a  point -  A.  (Inter¬ 

posing.)  I  was  describing  the  procedure. 

Q.  Go  right  ahead.  A.  If  in  the  process  of  selection 
from  the  directors  it  is  obvious  that  the  individual  is  dis- 
qualified  for  residence,  or  occupation,  for  instance,  he  may 
be  an  attorney,  which  disqualifies  him  entirely,  that  name 
is  passed  over  and  the  questionnaire  is  not  mailed.  The 
questionnaires  are  mailed  to  the  remainder,  and  they  are 
followed  up  at  the  end  of  two  weeks  if  response  has  not 
been  received  and  a  subsequent  letter  written. 

Questionnaires  that  have  been  returned  are  then  ex¬ 
amined  by  the  clerical  force  for  completeness,  and  sep¬ 
arated  also  those  which  in  the  questionnaire  show’s  them  to 
be  arbitrarily  disqualified  by  residence,  and  whatnot.  The 
remainder  are  separated  into  groups,  approximately  three 
groups,  equal  in  size,  and  are  assigned  to  the  three  Com¬ 
missioners  who  review’  those  individually,  each  sheet,  and 
passes  on  the  qualifications. 

They  are  then  brought  back  to  the  Commission  en  banc 
which  approves  or  disapproves.  In  that  operation  it  is 
like  any  other  operation  of  that  sort  under  general  policy, 
and  unusual  cases  that  come  up  in  the  course  of  the  pro¬ 
ceedings  are  definitely  discussed,  and  they  are  ap- 

17  proved  or  disapproved.  Those  go  on  a  list  of  quali¬ 
fied  jurors - 

Q.  (Interposing)  May  I  please  interrupt  to  go  back  to 
some  of  these  other  things  first?  A.  Yes. 

Q.  You  said  the  first  thing  is  to  check  whether  the  ques¬ 
tionnaires  are  completed,  you  mean  filled  out,  is  that  right  ? 
A.  Yes,  completely  filled  out. 

Q.  I  suppose  sometimes  questionnaires  come  back  in¬ 
completely  filled  out,  is  that  right?  A.  Yes. 

Q.  What  is  the  practice  as  to  that  group?  A.  They  are 
returned.  We  have  a  check  over  it  showing  what  has  been 
omitted,  and  request  the  individual  to  fill  it  out. 

Q.  Now’,  your  Commission  does  not  have  subpoena  pow’er 
to  bring  these  people  in,  does  it?  A.  It  does  not. 
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Q.  So  that  the  original  of  the  questionnaire,  in  the  event 
it  is  sent  back  to  the  juror  for  completing  the  questionnaire, 
the  second  return  of  the  questionnaire  depends  on  the  voli- 
untary  act  of  the  prospective  juror?  A.  That  is  right.  j 

Q.  Now,  sometimes  you  send  back  questionnaires  which 
have  been  incompletely  filled  out  and  they  are  not 

18  returned,  is  that  right?  A.  Yes,  but  not  frequently! 
however. 

Q.  Now,  who  is  it  that  makes  the  first  check  of  the  ques¬ 
tionnaire  to  determine  whether  the  prospective  juror  is 
qualified?  A.  The  Commissioner. 

Q.  The  Commissioner?  A.  Yes,  sir.  I 

Q.  Either  yourself  or  one  of  the  other  two  gentlemen?! 
A.  One  of  the  three  Commissioners.  j 

Q.  Then  the  three  of  you  together  go  over  the  entire; 
questionnaire  of  each  juror  to  determine  whether  the  indi-; 
vidual  member’s  action,  the  action  of  the  individual  Com¬ 
missioner  is  approved  by  the  group,  is  that  correct?  A. 
We  do  not  go  over  every  one;  there  are  about  five  thousand! 
handled  every  month,  and  to  do  that  with  the  Commission  i 
en  banc  would  be  impossible,  but  the  Commissioners  segre- 
gate  those  that  are  questionable;  those  that  conform  to i 
the  general  established  policy  are  accepted.  Those  that 
are  questioned  are  discussed  in  detail. 

Q.  Now,  on  the  questionnaires  that  have  been  received, 
and  where  the  final  decision  of  either  of  the  individual  : 
Commissioners  which  is  not  reviewed  by  the  Commission 
en  banc,  or  the  final  decision  of  the  Commission  en  banc  is  j 
that  the  prospective  juror  is  disqualified,  what  is  j 

19  done  with  that  questionnaire  ?  A.  If  it  is  okayed  for  ! 

inclusion  on  the  list - 

Q.  (Interposing.)  Maybe  I  had  better  have  the  question  j 
read  back. 

(The  pending  question  was  read  by  the  reporter.) 

The  Witness :  In  the  cases  that  are  disqualified  the  ques-  i 
tionnaire  is  filed  in  a  group  in  a  separate  file  of  the  individ-  j 
uals  examined  and  not  considered  qualified  for  jury  serv- 
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ice,  and  is  filed  chronologically  in  accordance  with  the  date 
that  the  questionnaire  was  originally  mailed  out.  The 
questionnaires  all  bear  serial  numbers,  and  are  filed  by 
serial  numbers. 

By  Mr.  Margolis: 

Q.  You  say  you  handle  about  5,000  questionnaires  a 
month,  is  that  correct?  A.  That  is  correct. 

Q.  Now,  how  many  letters  do  you  send  out  in  the  first 
instance  in  order  to  secure  the  return  of  the  5,000  ques¬ 
tionnaires?  A.  Last  year  we  sent  out  approximately  62,000 
questionnaires,  that  is  what  we  call  the  first  letter,  request¬ 
ing  the  prospective  juror  to  fill  those  out  and  return  them. 
Now,  I  would  say —  I  am  drawing  this  from  memory,  there 
is  somewhere  around  30  per  cent  of  those  that  has  to  be 
followed  up. 

20  Q.  And  of  the  30  per  cent  followed  up  about  how 
.  many  finally  return  the  questionnaire?  A.  I  think 
we  got  last  year  about  55  to  58  per  cent  returns. 

Q.  55  to  58  per  cent  returns. 

Have  you  been  able  to  observe  whether  the  returns  from 
Government  employees  are  greater  in  percentage  than  the 
returns  from  non-Govemment  employees?  A.  My  observa¬ 
tion  is  that  there  is  no  difference  between  them,  because 
the  failure  to  return  is  that  the  individual  is  no  longer  in 
the  jurisdiction.  We  have  a  very  fluid  population  here,  and 
many  of  these  in  responding,  the  responses  come  from  Ore¬ 
gon,  or  California,  or  some  other  place,  and  the  notation 
that  they  are  no  longer  in  the  jurisdiction. 

Q.  About  what  percentage  of  them  would  that  be?  A. 
My  answer  would  be  only  a  matter  of  guesswork.  I  can 
get  it  for  you. 

Q.  On  the  excused  prospective  juror,  the  questionnaires 
of  which  are — I  will  withdraw  that. 

What  percentage  of  the  5,000  questionnaires  that  you 
go  through  each  month  are  disqualified?  A.  Are  disquali¬ 
fied?  Well,  I  can  answer  that  more  specifically  in  another 
way. 
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21  Q.  Go  right  ahead.  A.  Last  year  we  sent  out 
about  62,000  questionnaires,  and  the  number  actually 

qualified  was  somewhere  in  the  neighborhood  of  12,000, 
that  is,  after  you  had  taken  out  those  that  did  not  respond 
for  one  reason  or  another,  those  that  were  disqualified  arj- 
bitrarily  by  residence  among  the  suburbs  or  completely  out 
of  Washington,  and  those  who  were  disqualified  by  vocar 
tion,  and  there  is  quite  a  large  group  in  the  District  ot 
Columbia  who  are  disqualified  from  jury  service  under  the 
Code. 

Q.  Would  it  be  possible  for  you  to  tell — as  I  understand1 
it,  the  questionnaires  are  numbered,  is  that  correct?  A.| 
That  is  correct.  j 

Q.  Would  it  be  possible  for  you  to  determine  from  the! 
number  of  the  questionnaire  which  of  the  questionnaires; 
cover  prospective  jurors  who  are  drawn  or  considered  for 
jury  service  on  the  panel  out  of  which  the  venire  for  this; 
panel  would  come,  but  who  were  disqualified  from  prospec¬ 
tive  service?  A.  Yes;  in  answer  to  a  question  of  His! 
Honor,  it  would  cover  about  120,000  questionnaires  in  total, 
because  we  have  been  maintaining  a  minimum  of  10,000 
names  in  the  jury  box  prior  to  each  drawing.  There  are  j 
names  in  the  jury  box  now  that  have  not  yet  come  out  that  | 
were  placed  in  the  box  in  the  summer  of  1945,  and  as  I  in- 1 
terpret  your  question  to  cover  all  those  that  were  j 

22  found  disqualified  by  the  Commission  would  require  i 
going  back  to  the  time  and  taking  all  the  disqualified, ; 

the  serial  numbers  of  questionnaires  subsequent  to  that  j 
first  questionnaire  up  to  and  including  the  highest  number 
now  known  to  be  in  the  box. 

Q.  Let’s  see  if  I  understand  you  fully.  After  you  add  I 
prospective  jurors  to  the  box  from  which  the  panels  are 
selected,  they  are  not  drawn  from  that  box  chronologically? 
A.  It  is  a  pure  lottery  the  way  they  come  out. 

Q.  How  far  back  do  the  names  in  the  box  run  at  the  j 
present  time?  A.  I  said  that  there  are  names  in  the  box  j 
which  were  placed  in  there  in  the  summer  of  1945  that  have  ; 
not  yet  come  out. 
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Q.  I  assume  it  would  be  possible,  however,  to  get  the 
most  recent  of  those  questionnaires  which  were  rejected,  is 
that  right?  A.  Oh,  yes. 

Q.  And  would  you  say  that  an  examinaton  of  a  percent¬ 
age  of  them  would  give  a  pretty  fair  picture  of  the  causes  of 
rejection?  A.  I  would  say  so. 

Q.  Is  is  possible  for  you  to  bring  in  some  of  them  to  be 
examined  ?  A.  I  have  a  list  on  the  desk  in  the  Jury  Com¬ 
mission  that  were  picked  at  random  during  the  noon 

23  hour.  I  didn’t  bring  them  because  I  came  from 
luncheon,  but  it  could  be  brought  over,  however,  a 

group  that  were  examined  in  January — it  won’t  be  a  group 
— I  will  say  the  group  numbers  are  not  in  the  box,  they  have  1 
not  been  placed  in  the  box  as  yet. 

The  Court :  Here  is  a  bunch  here  that  was  brought  over,  : 
Colonel. 

The  Witness:  This  is  the  one  I  was  speaking  about, 
Your  Honor.  This  is  a  group  I  examined  myself. 

Mr.  Margolis:  Is  the  blank  questionnaire  in  here? 

The  Court :  No,  but  that  is  a  questionnaire. 

Mr.  Margolis :  I  wanted  to  introduce  a  blank  one  in  evi¬ 
dence. 

The  Court:  It  isn’t  here. 

Mr.  Margolis:  I  don’t  want  to  pry  into  your  records. 
Mav  I  have  a  few  moments  to  examine  these  ? 

*  I 

The  Court:  Very  well. 

By  Mr.  Margolis ; 

Q.  Maybe  you  can  help  me  facilitate  my  examination  of 
these  questionaires 

Is  the  reason  for  rejection  given  anywhere,  or  do  you 
have  to  just  examine  the  questionnaire?  A.  I  can  tell  be¬ 
cause  when  these  are  presented,  if  there  is  any  question  we 
spot  check  each  other’s  work. 

Q.  Before  I  ask  that  would  you  mind  telling  me  how 
these  particular  questionnaires  were  selected?  Were  1 

24  they  the  last  ones,  or  just  picked  at  random?  A.  I 
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picked  out  a  group  that  antedated  the  drawing  for 
the  jury  venire  now  under  consideration,  and  this  is  one  of 
the  last  groups  presented  to  the  Commission.  It  was  pre¬ 
sented,  I  think,  on  the  first  Wednesday  in  February  and 
approved  by  the  Commission  on  that  date. 

Q.  But  you  picked  out  a  consecutive  group,  is  that  right  ? 
A.  A  consecutive  group,  and  there  will  be  gaps,  and  the 
gaps  will  indicate  those  that  were  approved.  These  hre 
the  disapproved  ones.  ! 

Q.  May  I  ask  this ;  on  the  record  there  is  the  name  Lillian 
Watts  Kelly,  questionnaire  number  153233,  which  is  one  of 
the  series  of  questionnaires  which  you  handed  me. 

What  is  the  reason  for  disqualificaton  there?  A.  The 
question  of  intelligence,  I  think,  the  particular  case  here 
was. 

Q.  Would  the  fact  that  she  was  a  maid  have  anything  to 
do  with  it?  A.  No,  it  was  the  general  method  of  comply¬ 
ing — now,  these  cases  I  will  say  are  being  picked  up  now 
for  further  interview  on  these  cases. 

Q.  I  wonder  if  you  will  indicate  to  me  specifically  what 
it  is  on  that  particular  one?  A.  After  reviewing 
25  handwriting  for  three  years,  and  observing  it  coming 
in  you  can  form  a  pretty  good  idea  whether  the 
person’s  intelligence  is  routinely  below  the  average,  or 
what. 

Q.  By  looking  at  this  part?  A.  And  we  questioned  those 
marks,  the  formation  of  letters  in  the  alphabet,  and  about 
the  name  up  here,  but  those  names  we  have  been  holding 
out,  they  wouldn ’t  go  into  the  permanently  disqualified  list 
because  we  are  planning  to  start  in  reehecking  what  we  call 
the  borderline  cases. 

Q.  At  least  for  the  present  she  has  not  been  disqualified!? 
A.  She  is  not  on  the  disqualified  list. 

Mr.  Margolis:  You  Honor,  it  is  not  our  desire  to  break 
up  the  list ;  I  would  like  to  introduce  it  in  evidence,  I  think 
it  is  necessary  to  our  case.  I  wonder  if  we  could  arrange 
to  have  a  photostatic  copy  made  ? 
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The  Court:  No,  you  will  not  need  a  photostatic  copy. 
The  clerk  will  take  care  of  it  until  this  matter  is  over. 

Mr.  Margolis:  I  would  then  ask,  if  that  is  going  to  be 
done  that  this  series  of  questionnaires  be  given  an  exhibit 
number  for  identification. 

The  Court :  Very  well. 

i 

(Group  of  questionnaires  were  marked  Defendant’s  Ex¬ 
hibit  No.  1  for  identification.) 

By  the  Court : 

26  Q.  Colonel,  let  me  ask  you  this:  Conceding  that 
every  jury  should  contain  representatives  of  all  eco¬ 
nomic,  social,  religious,  racial  and  political  and  geographi¬ 
cal  groups,  I  would  like  to  ask  you  this  question,  in  the  j 
selection  of  the  jury  was  there  any  systematic  and  inten¬ 
tional  exclusion  of  any  groups?  A.  No,  sir.  Might  I  add 
another  statement  in  connection  with  that? 

Q.  Yes.  A.  We  have  no  knowledge  at  the  present  time, 
in  the  absence  of  interview  concerning  the  matter  of  color ; 
there  is  not  a  thing  on  the  questionnaire  that  has  been 
used —  , 

Q.  (Interposing)  That  is  not  the  point;  I  merely  asked  j 
the  question  if  you  excluded  any  particular  group  because 
the  groups  may  be  divided  into  political,  racial,  geographi¬ 
cal  or  economic,  and  you  said  no,  you  don’t. 

By  Mr.  Margolis : 

Q.  This  has  been  marked  Defendant’s  Exhibit  No.  1  for 
identification. 

Now  that  it  is  in  the  record,  the  first  man — the  first  ques-  1 
tionnaire  number  is  153187  ?  A.  Yes,  sir,  153187. 

Q.  Disqualified  because  the  man  was  61  years  of  age  and  1 
might  be  65  years  old  before  he  is  called.  A.  He  might  be  1 
when  he  was  called. 

27  Mr.  Hitz:  Just  a  minute.  I  object  to  that.  You 
are  reading  it  into  evidence  and  you  haven’t  offered 

it.  If  you  do  you  won’t  have  to  read  it. 
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Mr.  Margolis :  The  reason  for  that  qualification  does  not 
appear  on  the  face  of  the  questionnaire,  that  is  the  reason 
for  it,  and  I  would  have  to  ask  this  question  in  any  event. 

The  Court :  Very  well. 

Mr.  Margolis :  I  will  offer  it  at  this  time. 

Mr.  Hitz:  I  would  like  to  look  at  it.  Is  the  offer  of  the 
entire  group  of  papers  or  the  first  paper? 

Mr.  Margolis:  The  entire  group  as  a  single  group. 

Mr.  Hitz:  May  I  ask  a  question  or  two,  Your  Honor, 
of  this  witness? 

By  Mr.  Hitz : 

Q.  I  notice  that  each  one  of  these  questionnaires  is 
marked  as  indicating  it  is  confidential.  In  what  way  is  ;it 
confidential,  Colonel,  please?  A.  As  part  of  the  policy  Of 
the  Jury  Commission  we  disclose  it  only  on  court  order  dr 
subpoena. 

Q.  Is  there  any  statute  with  relation  to  the  confidential 
character  of  it?  A.  Repeat  the  question  again. 

Q.  Is  there  anv  statute  with  relation  to  the  confi- 
28  dential  character  of  it?  A.  No,  but  we  have  treated 
it  as  such  because  in  certain  cases  people  indicate 
backgrounds  of  serious  felonies  and  other  matters  they 
would  not  care  to  have  discussed. 

Q.  Is  there  any  accompanying  letter  that  goes  out  to  the 
prospective  juror  with  this  questionnaire?  A.  A  form  let¬ 
ter. 

Mr.  Margolis:  We  have  that  form  letter.  I  had  intended 
to  proceed  a  little  more  orderly,  if  I  may  do  that,  and  it  may 
facilitate  the  question  you  were  asking. 

Mr.  Hitz:  Yes. 

Mr.  Margolis:  I  will  ask  that  the  documents  that  have 
been  handed  to  me  for  identification  be  marked,  you  may 
mark  them  Defendants  Exhibit  2,  2- A,  2-B,  and  2-C,  if  you 
like. 

(The  documents  referred  to  were  thereupon  marked  De¬ 
fendant’s  Exhibits  Nos.  2,  2- A,  2-B,  and  2-C,  for  identifica¬ 
tion.)  i 
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By  Mr.  Margolis: 

Q.  Mr.  Bliss,  one  of  the  documents  brought  over  at  your 
request  is  a  blank  mimeographed  letter  headed  “Office  of 
the  Jury  Commission,  District  Court  of  the  United  States,” 
it  has  been  marked  Defendant’s  Exhibit  No.  2  for  identifica¬ 
tion. 

Will  you  tell  us,  please,  what  that  is?  A.  This  is  a  letter 
that  accompanies  the  first  questionnaire. 

Q.  Another  document  is  marked  “in  the  District 

29  Court  of  the  United  States  for  the  District  of  Co¬ 
lumbia,  questionnaire  for  prospective  jurors,”  is  a 

blank  questionnaire  form,  and  it  has  been  marked  Defen¬ 
dant’s  Exhibit  2- A,  for  identification. 

Will  you  tell  us  what  that  is,  please?  A.  That  is  the 
questionnaire  that  is  mailed  to  the  prospective  jurors. 
That  will  not  correspond  with  some  you  have  in  that  group ; 
that  is  a  new  form. 

Mr.  Hitz:  Talk  up  a  little,  Colonel,  we  can’t  hear  you. 
The  Witness :  I  say  that  is  a  revised  form  we  were  just 
getting  from  the  Government  Printing  Officer.  There  are 
only  a  few  in  circulation  so  far. 

By  Mr.  Margolis: 

Q.  I  wonder,  just  that  we  can  save  time,  if  you  can  tell 
us  what  the  changes  are  between  this  questionnaire  and 
the  former  ones?  A.  That  is  one  of  them  to  be  completed 
in  their  own  handwriting. 

Q.  Just  so  it  may  be  clear,  the  words  “to  be  completed 
in  your  own  handwriting”  in  Exhibit  2- A,  are  where?  A. 
Down  here;  we  require  them  to  state  whether  it  has  been 
filled  out  in  your  own  handwriting  because  we  have  cases 
where  some  third  party  has  filled  out  the  form  where  the 
principal  could  neither  read  or  write. 

30  Q.  You  are  referring  to  the  back  page  of  the  ques¬ 
tionnaire,  part  of  which  reads,  “Has  it  been  filled 

out  in  your  own  handwriting,”  and  your  testimony  is  that 
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this  lias  been  added  to  2- A  for  identification  and  wasn’t 
in  the  old  form,  is  that  right?  A.  Yes,  sir. 

Q.  So  that  is  two  things  you  have  pointed  out.  A.  There 
might  be  some  rearrangement  of  the  questions;  I  will  haye 
to  check  them. 

Q.  There  might  be  some  rearrangement?  A.  Yes. 

Q.  But  otherwise  it  is  the  same?  A.  That  is  correct. 

Q.  Now,  I  show  you  a  document  marked  Defendant’s 
Exhibit  2-B  for  identification,  I  believe,  which  is  a  letter 
size,  mimeographed  sheet  headed  Jury  Commission  of  the 
District  of  Columbia,  and  tell  us  what  that  is?  A.  This 
is  a  follow-up  letter  which  is  sent  out,  that  is  after  the  fir$t 
letter,  if  no  response  is  received. 

Q.  I  hand  you  a  document  that  has  been  marked  De¬ 
fendant’s  Exhibit  2-C  for  identification,  headed  Office  of 
the  Jury  Commission,  District  of  Columbia,  Excerpts  frotn 
the  District  Court  Code  1940  Edition,  and  so  forth. 

Will  you  tell  us  what  that  is  ?  A.  It  is  self-explah- 
31  atory.  It  is  extracts  from  the  Code  applying  to 
qualification  for  jury  duty.  We  send  those  to  the 
prospective  juror  in  order  that  he  may  read  them,  and  thex^e 
is  a  question  there  allowing  him  to  state  any  reason  which 
he  thinks  would  disqualify  him  under  the  law  for  jury 
service. 

Q.  And  that  goes  out,  I  assume — A.  (Interposing)  With 
the  first  letter. 

Q.  With  the  first  letter,  with  the  questionnaire,  so  that 
defendant’s  Exhibit  2,  2-A,  2-B  and  2-C  go  out  together, 
is  that  right?  A.  Yes.  ! 

Mr.  Margolis :  At  this  time,  if  the  Court  please,  I  would 
like  to  offer  in  evidence  for  identification  Defendant’s  ExL 
hibits  2,  2-A,  B,  and  C. 

Mr.  Hitz:  No  objection. 

The  Court:  You  mean  to  offer  them?  You  said  for 

identification.  | 

Mr.  Margolis :  I  am  sorry,  I  meant  to  offer  them  in  eviT 
dence.  S 


i 
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By  Mr.  Hitz : 

Q.  Colonel,  are  the  questionnaires  filled  out  by  prospec¬ 
tive  jurors  and  on  file  in  your  office,  open  to  inspection  by 
the  public?  A.  No. 

Mr.  Hitz:  Your  Honor,  I  have  two  objections  to 

32  these  groups  of  documents.  First,  I  do  not  think 
it  is  material  as  not  being  representative  of  the 

large  number  examined  each  month  by  the  Jury  Commis¬ 
sion  for  jury  service,  and  I  think  therefore  they  would  not 
be  material  and  relevant  in  the  small  group  in  which  we 
find  them  here.  I  think  myself  with  regard  to  whether  or 
not  the  Commission,  with  the  knowledge  of  this  witness, 
approved  in  such  a  way  as  to  exclude  certain  groups,  I 
don’t  think  it  is  helpful  to  find  this  small  group  of  papers 
in  evidence. 

My  second  objection  is  that  they  appear  to  have  a  con¬ 
fidential  character,  and  I  do  not  think  that  objection  is 
open  to  the  Government,  and  I  make  the  suggestion  that 
the  Colonel  be  advised  that  he  take  such  precautionary 
measures  he  feels  should  be  made,  that  he  keep  them  until 
he  may  be  ordered  to  turn  them  over  by  the  Court. 

The  Court :  I  will  admit  them  at  this  time. 

(The  documents  previously  marked  for  identification  De¬ 
fendant’s  Exhibits  Nos.  2,  2- A,  2-B,  and  2-C  were  received 
in  evidence.) 

By  Mr.  Margolis : 

Q.  Now,  Mr.  Bliss,  the  second  of  these  questionnaires  is 
numbered  153204.  Can  you  by  examining  the  questionnaire 
give  us  the  reason  for  the  disqualification?  A.  Violation 
of  the  Alcohol  Beverage  Control  Law.  That  neces- 
sarilv  would  not  affect  the  United  States  District 

33  Court,  but  we  are  also  drawing  cases  for  the  Munici¬ 
pal  Court,  or  jurors  for  the  Municipal  Court,  and  we 

have  cases  where  certain  people  in  the  Municipal  Court, 
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where  we  have  trials  set  where  there  is  a  question  of  getting 
a  lawful  citizen. 

Q.  That  would  depend  on  whether — 

The  Court:  It  would  depend  on  what  the  charge  is.  If 
it  is  merely  keeping  whiskey,  or  selling  whiskey  without  a 
license,  it  is  prosecuted  by  the  Corporation  Counsel,  other¬ 
wise  by  the  United  States  Attorney.  i 

i 

By  Mr.  Margolis : 

I 

Q.  Did  you  make  further  examination  to  find  out  whether 
this  question,  or  answer  to  the  question  number  18  on  this 
questionnaire,  referred  to  a  felony  or  a  misdemeanor?  A. 
No,  we  have  nothing  further  than  this  placed  before  us  at 
the  present  time. 

Q.  And  you  are  not  able  to  tell  from  that  questionnaire 
whether  or  not  the  person  involved  was  merely  arrested 
or  was  convicted  of  the  offense,  is  that  correct?  A.  YeS. 

Q.  Is  it  your  practice,  then,  to  place  in  the  disqualified 
group  all  of  those  who  answer  question  number  17  in  tlie 
affirmative,  question  17  reading:  “Have  you  ever  been  ar¬ 
rested  for  or  convicted  for  any  offense  either  in  the  District 
of  Columbia  or  elsewhere?”  A.  We  consider  that  is 
34  an  open  question,  and  until  we  can  check  it  further 
we  do  not  pass  them. 

Q.  And  is  there  a  form  of  letter  that  goes  out — I  will 
withdraw  that  question. 

Do  I  understand  your  testimony  to  be  that  these  ques¬ 
tionnaires  represent  jurors  who  have  only  been  tentatively 
disqualified,  but  not  finally  ? 

The  Court:  You  mean  that  group  there? 

Mr.  Margolis:  Yes,  I  am  referring  to  the  group  in  evi¬ 
dence  as  Defendant’s  Exhibit  1. 

The  Witness:  They  are  not  on  the  disqualified  list  a# 
this  time.  We  are  examining  people  who  have  been  dis¬ 
approved  by  our  predecessors  because  conditions  change, 
and  further  investigation  will  disclose  a  misunderstanding 
in  form.  I  do  not  think  anyone  is  permanently  disqualified 
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unless  the  evidence  is  far  more  certain  than  anything  we 
get  on  these  forms  that  are  not  sworn  to. 

By  Mr.  Margolis: 

Q.  And  they  mean  to  go  into  a  little  more  detail  before 
the  disqualification  of  a  juror,  either  through  the  individual 
Commissioner’s  action,  or  the  group  sitting  en  banc.  In 
other  vrords,  the  questionnaires  are  put  into  certain  files 
for  rejected  jurors,  is  that  correct?  A.  Yes. 

Q.  What,  if  anything,  is  done  then  with  respect 

35  to  those  questionnaires?  A.  May  I  change  my  an¬ 
swer?  I  said  quickly  “yes,  sir.”  They  are  not  put 

into  a  file  of  rejected  jurors.  We  have  no  such  list  of 
jurors,  but  jurors  not  found  qualified. 

Q.  Excuse  me,  but  in  any  event  these  jurors  are  put  into 
a  file  different  from  those  that  are  qualified?  A.  That  is 
true. 

Q.  What,  then,  is  done  with  respect  to  those  question¬ 
naires  of  disqualified  persons?  A.  We  have  been  holding 
those  until  we  can  start  the  interview  work  intended  to  pick 
those  up,  and  if  we  can  do  it,  bring  them  in  and  question 
them  as  to  matters  that  prevented  our  qualifying  them.  I 
prefer  that  to  disqualified. 

Q.  How  long  have  you  been  holding  them?  A.  There 
are  some  that  have  been  held  for  two  years. 

Q.  As  a  matter  of  fact,  you  haven’t  in  the  past  called 
any  person  for  interviews  after  their  questionnaires  have 
been  filed  as  disqualified,  have  you?  A.  We  have  tried  it, 
and  we  found  that  the  responses  "were  so  small  that  we 
hoped  we  would  be  fortified  by  the  powder  of  subpoena  to 
get  them  again. 

36  Q.  So,  for  the  most  part,  or  almost  entirely,  in  the 
past  several  years  once  a  questionnaire  is  placed  in 

the  disqualified  file,  that  is  all  that  is  done  about  it;  isn’t 
that  so?  A.  That  is  correct — is  placed  in  the  unqualified 
file. 

Q.  Excuse  me ;  the  unqualified  file.  A.  Yes. 
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Q.  All  right.  Now,  turning  again  to  question  17,  in  your 
practice  when  question  17,  “Have  you  been  arrested  for 
or  convicted  of  any  offense  either  in  the  District  of  Colum¬ 
bia  or  elsewhere,”  is  answered  in  the  affirmative,  you  place 
that  questionnaire  in  the  unqualified  file  ?  A.  Not 

Q.  What  do  you  do  with  that  questionnaire?  A.  Deter¬ 
mine,  if  you  can,  what  he  was  arrested  for.  If  that  person 
has  been  arrested,  it  does  not  necessarily  disqualify  him. 
There  are  two  points  to  that.  One,  the  law  states  that  no 
one  guilty  of  a  felony  or  a  misdemeanor  involving  moral 
turpitude  is  qualified — 

Q.  (Interposing)  Are  you  talking  about  the  District 
Code?  A.  I  am  talking  about  the  District  Code.  (Contin¬ 
uing)  is  qualified  to  sit  on  a  jury  in  this  jurisdiction.  As 
a  matter  of  fact,  the  Jury  Commission  has  no  leeway  in 
interpreting  it. 

37  Beyond  that,  the  Jury  Commission  and  the  Com¬ 
missioners  are  charged  with  the  responsibility  of 
turning  out  jurors  who  consist  of  good  and  lawful  citizens. 
That  is  a  matter  of  judgment,  and  you  can  challenge  my 
judgment;  but  it  still  is  my  judgment,  under  oath,  applied  to 
the  best  of  my  ability  and  of  my  colleagues.  A  man  may 
never  have  been  arrested  and  still  not  be  a  good  and  lawful 
citizen. 

Q.  Upon  the  basis  of  what  questions,  if  any,  other  than 
questions  17  and  18 — excuse  me ;  questions — 

i 

Mr.  Margolis :  I  withdraw  the  last  question. 

By  Mr.  Margolis : 

Q.  Question  16  reads : 

“Have  you  ever  been  arrested  for  or  convicted  of  any 
offense  either  in  the  District  of  Columbia  or  elsewhere? V 

Question  18  reads: 

“If  your  answer  to  either  of  the  two  questions  immedi¬ 
ately  preceding  is  ‘Yes,’  give  date,  place,  and  nature  qf 
each  offense.” 

Aside  from  those  questions,  Nos.  16,  17,  and  18,  which  I 
have  just  read  to  you,  what  other  information  on  this 

j 

j 
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questionnaire  do  you  utilize  for  the  purpose  of  de- 

38  termining  whether  a  person  is  a  good  citizen?  Will 
your  look  at  the  questionnaire  carefully,  please?  A. 

Well,  there  can  be  cases  in  which  some  people  will  definitely 
disclose  that  they  are  bookmakers  and  gamblers. 

Q.  All  right.  Go  on. 

The  Court:  I  do  not  follow  your  point.  You  contend 
that  because  the  Jury  Commission  feels  that  in  disqualify¬ 
ing  persons  who  have  answered  this  question  to  the  effect 
that  they  have  been  convicted  of  crime — Is  that  the  point 
you  are  making? 

Mr.  Margolis :  It  is  one  of  several  points. 

The  Court:  I  do  not  know  what  else  the  Jury  Commis¬ 
sion  -would  do.  I  do  not  know  of  anything  else  the  Jury 
Commission  would  do  if  a  person  answers  yes,  he  has  been 
convicted. 

Mr.  Margolis:  As  I  understand  the  law,  I  think  that  if 
a  person  has  been  convicted  of  a  misdemeanor  not  involving 
moral  turpitude,  he  is  eligible  as  a  juror. 

The  Court:  That  is  right;  and  the  witness  said  he  put 
in  there  until  such  time  as  the  Commission  could  find  out 
what  the  party  was  convicted  of. 

Mr.  Margolis:  He  also  said  he  did  nothing  further  with 
the  questionnaires. 

The  Court :  All  right.  I  do  not  think  this  is  proper.  The 
only  thing  you  can  attempt  to  show  the  Court  this  after¬ 
noon  is  that  here  was  a  systematic  and  intentional 

39  exclusion  of  a  group.  Isn’t  that  the  point  you  are 
raising? 

Mr.  Margolis:  If  Your  Honor  wishes  me  to  stop  and 
argue  the  law  at  this  time,  I  am  prepared  to  do  so,  as  to 
what  the  point  is. 

The  Court:  No. 

Mr.  Margolis:  My  point  is  in  the  Thiel  case — Thiel  ver¬ 
sus  Southern  Pacific.  I  would  not  say,  Your  Honor,  that 
there  is  a  difference. 
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The  Court:  To  turn  down  a  person  because  he  is  con¬ 
victed  of  crime  certainly  does  not  show  me  that  the  jury 
panel  was  not  selected  in  a  manner  calculated  to  obtain  a 
representative  cross-section  of  the  community. 

Mr.  Margolis:  I  think  it  would  if  he  were  convicted  of 
a  misdemeanor  not  involving  moral  turpitude. 

The  Court :  Is  that  your  only  point? 

Mr.  Margolis :  I  have  a  number  of  others. 

The  Court :  All  right.  Get  to  them. 

1 

2 
i 

By  Mr.  Margolis : 


Q.  I  should  like  to  direct  your  attention  to  questionnaire 
No.  135,208.  Will  you  state  the  reason  for  disqualification 
there?  A.  The  same  as  the  other — the  question  of  intelli¬ 
gence.  Striking  out  “no,”  “no.”  Not  giving  the  date^- 
not  giving  the  complete  date — and  so  on.  The  woman  was 
60  years  old.  It  may  be  that  she  has  the  mentality 
40  to  serve  as  a  juror;  on  the  other  hand,  she  may  no^;. 

She  has  put  the  date  in  there  and  struck  it  out  from 
the  date  of  her  birth. 

Q.  You  are  referring,  now,  to  the  answer  to  question  No. 
7,  “Date  of  birth.  May.” 

Then  there  seems  to  be  something  struck  out  about  the 
year  1888.  A.  1888.  She  is  not  60  if  the  year  1888  is  right, 
but  she  crossed  it  out  in  part.  It  indicates  confusion  of 
thought. 

Q.  You  say  she  is  not  60  if  she  was  born  in  1888?  A. 
Not  if  she  was  born  in  May,  and  she  filled  this  out  last  Janiz¬ 


ary. 

Q.  That  would  be  slightly  under  60?  A.  It  would  not  be 
the  right  answer. 

Q.  That  is  the  basis  for  the  disqualification?  Yes.  lit 
is  a  question.  You  very  often  find  that. 

Q.  I  think  the  next  one  is  that  of  Lillian  Watts  Kelley. 
You  told  me  about  that. 

The  next  one  is  for  Patrick  Kelly.  Will  you  examine 
that  and  tell  me  the  basis  for  the  disqualification  there? 
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A.  There  is  some  question  here  as  to  intelligence.  The 
man  answers  a  line  that  is  not  a  question. 

Q.  In  other  words,  you  are  referring  to  question  6,  which 
says: 

41  “If  a  naturalized  citizen’ ’  and  is  then  followed 
by  a  colon.  Immediately  opposite  that  the  word 

“yes”  is  put  in?  A.  He  puts  in  “yes.” 

Q.  On  what  else  do  you  base  that  conclusion?  A.  Just 
the  question  of  handwriting  and  the  method  of  filling  out 
his  form. 

As  I  said  before,  after  you  have  examined  thousands  of 
these  and  observed  similar  types  when  they  appear  in 
court,  you  can  form  some  conclusions  as  to  their  general 
intelligence,  and  that  is  all.  That  was  questionable. 

Q.  I  now  direct  your  attention  to  No.  153,274.  Tell  us 
the  reason  for  disqualification  there.  A.  The  same  thing. 

Q.  What  particularly.  A.  Handwriting  badly  formed; 
the  question  of  whether — 

Q.  I  show  you  the  signature.  Do  you  consider  it  badly 
formed?  A.  The  signature  is  badly  formed  in  conjunction 
with  the  rest  of  it  here — mixed  writing  and  printing. 

Mr.  Margolis:  Your  Honor,  I  should  particularly  like 
to  direct  Your  Honor’s  attention  to  this  questionnaire,  No. 
153,274,  as  well  as  to  the  others,  which  I  shall  indicate  to 
Your  Honor  later  on. 

By  Mr.  Margolis : 

Q.  What  is  the  purpose  of  question  No.  13: 

42  “Do  you  own  or  are  you  buying  real  estate  in  the 
District  of  Columbia?”  A.  There  are  two  purposes 

that  that  serves:  One,  that  determines  whether  the  indi¬ 
vidual  is  qualified  for  condemnation  jury  service.  No  one 
is  eligible  to  serve  on  a  condemnation  jury  who  is  not  the 
owner  of  property  in  this  jurisdiction.  The  other  is  that 
it  helps  to  determine  whether  a  person  is  a  bona  fide  resi¬ 
dent  of  the  District  of  Columbia.  That  is  one  of  the  hard¬ 
est  questions  that  the  Jury  Commission  has  to  determine. 
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Ownership  of  property  is  a  contributing  element  to  deters 
mine  residence. 

Q.  Are  people  who  do  not  own  or  are  not  buying  real 
estate  in  the  District  of  Columbia  disqualified?  A.  From 
the  petit  jury  service? 

Q.  Yes.  A.  Not  at  all;  there  is  no  property  requirement; 
for  petit  jury  service. 

Q.  You  do  not  place  those  questionnaires  in  the  disqual-; 
ified  group?  A.  No. 

Q.  I  will  direct  your  attention  to  questionnaire  No.  153,-  j 
320  and  ask  you  to  state  the  reason  for  disqualification! 
there.  A.  Again,  the  matter  of  education  and  formation; 
of  handwriting;  misspelling  the  word  “grocer”;! 

43  starting  to  write  “yes”;  and  writing  a  letter  that  is 
illegible. 

Q.  That  is  the  basis  there?  A.  I  wonder  if  I  might  make , 
a  statement  on  this  in  connection  with  this  questioning 
here.  You  will  note  that  in  all  these  you  are  questioning; 
me  about  it  is  not  a  question  of  vocation.  The  vocation  in 
every  one  has  been  different.  It  is  merely  a  question  of; 
how  I  interpret  a  form  as  to  intelligence  and  ability  to  serve  ! 
on  a  jury.  As  I  said  before,  that  is  a  matter  of  judgment. ! 
My  judgment  may  not  be — I  know  it  is  not — infallible.  It : 
is  the  best  application  of  my  judgment  to  these  forms. 

Q.  Questionnaire  No.  153,327.  Will  you  tell  me  what ; 
the  basis  for  disqualification  was  there?  A.  This  man  is 
now  a  junior  in  high  school — in  Georgetown  medical  school.  ; 
Ordinarily  in  a  case  like  that  we  would  approve  for  the  list.  ■ 
But  this  man  will  have  completed  that  and  will  be  disquali- ! 
fied  if  they  review  and  check  up  to  see  whether  he  becomes 
a  doctor.  But  at  the  present  time  he  is  a  medical  student,  j 

Q.  The  next  one  is  No.  153,428.  What  was  the  reason  | 
for  disqualification  there?  A.  Obviously  illiteracy.  “Oc- ! 
cupation:  P-a-n-t-e-d.  ” 

Q.  “Painter?”  A.  It  looks  like  a  “d.”  It  is  either  aj 
“d,”  “r”  or  ‘e.”  We  assumed  it  was  a  “d.” 

44  Q.  That  was  the  only  reason  for  disqualification  j 
there;  is  that  right?  A.  The  question  of  literacy,  j 
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Q.  The  next  one  is  No.  153,399.  A.  The  same  thing, 
belongs  to  the  Epiphany  Church  Home.  In  other  words, 
misspelled:  “Washington  Tunnel”  instead  of  “Washing¬ 
ton  Terminal.” 

Q.  This  person  who  was  disqualified  is  also  a  maid  and 
charwoman ;  is  that  correct?  A.  That  is  right. 

Q.  I  direct  your  attention  to  No.  153,437  and  ask  you 
the  basis  for  disqualification  there.  A.  The  matter  of  re¬ 
turning  a  court  document  messed  up — scratched  up. 

Q.  You  mean  that  on  this  back  page  there  is  a  big  ink 
blot?  A.  Apparently  blotted  out  the  other  answers  in  that 
manner. 

Q.  Don’t  you  see  answers  immediately  opposite  there? 

A.  I  do;  I  see  them,  but  I  see  the  way  it  blotted  out  the 
other. 

Q.  It  is  this  ink  blot  you  are  talking  about?  A.  Yes. 

Q.  Is  there  anything  else  on  this  questionnaire?  A. 
No.  In  other  words,  to  correct  it,  they  spilled  a 
45  blot  of  ink.  It  is  not  spilled ;  it  is  obviously  put  on  , 
and  rubbed  on,  covering  half  the  sheet  that  they 
returned. 

Q.  You  say  this  covers  half  the  sheet?  A.  I  say  it  covers 
pretty  nearly  half  the  sheet,  to  blot  out  two  little  words. 

Q.  I  direct  your  attention  to  questionnaire  No.  153,464 
and  ask  you  the  basis  for  disqualification  there.  A.  This 
man  is  a  “Bell  Capatain.”  It  is  a  question  of  literacy.  I 
happen  to  know  this  man.  I  do  not  think  that  that  was  an 
accidental  slip  of  the  spelling. 

Q.  This  man  is  a  bell  captain  in  a  hotel?  A.  No;  he  is 
bell  captain  at  the  Army-Navy  Club. 

Q.  The  next  one  is  No.  153,469.  What  is  the  basis  for 
disqualification  there?  A.  I  recall  this  case  only  vaguely. 

I  don ’t  recall  what  it  was.  I  would  have  to  check  back. 

Q.  Do  you  see  anything  on  the  face  of  it?  A.  No;  it 
does  not  refresh  my  memory  on  it,  but  something  had  come 
to  my  attention  in  this  case. 

Q.  Supposing  instead  of  my  reading  the  questionnaire 
number  each  time,  you  give  me  the  name  as  to  each  one  i 
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and  indicate  the  number,  so  that  it  will  appear  clearly  in; 
the  record.  A.  All  right.  You  gave  the  number  of  the, 
preceding  one?  | 

46  Q.  Yes.  A.  No.  153,489,  George  Law.  I  know  in 
this  case  there  was  a  question  of  whether  this  man 

did  understand  the  English  language,  in  order  to  serve  as  I 
a  juror. 

Q.  Which  part  of  the  questionnaire  indicated  lack  of! 
knowledge?  A.  We  get  information  from  other  sources! 
besides  the  questionnaires.  Just  as  I  spoke  about  this  man  I 
at  the  Army-Navy  Club.  I  know  that  man.  Whether  he  j 
had  a  questionnaire  or  not,  there  would  be  a  definite  ques¬ 
tion  in  my  mind. 

Q.  You  have  other  sources?  A.  We  have  other  sources,  j 
Q.  What  other  sources?  A.  Very  often  you  know  the  ! 
people  whose  questionnaires  are  returned  to  you. 

Q.  Did  you  know  this  man?  A.  No,  I  didn’t  know  this 
man;  but  if  I  recall  right,  it  was  a  question  about  his — I  I 
would  have  to  check  that. 

Q.  I  notice  that  a  number  of  disqualifications  are  dis-  j 
qualifications  of  persons  who  were  born  in  Russia.  Does  | 
birth  place  in  Russia  have  anything  to  do  with  disqualifica-  i 
tion?  A.  No. 

Q.  Nothing  at  all?  A.  No.  We  have  had  a  num-  j 

47  ber  of  cases  that  have  gone  to  court  where  people 
have  been  born  abroad,  and  when  they  appeared  in 

court  their  knowledge  of  English  was  not  satisfactory  to  j 
serve  as  jurors.  We  try,  if  we  can,  to  determine  how  j 
much — 

Q.  Well,  go  on  to  the  next  one.  A.  This  next  case  was —  ! 
If  you  will  me  allow  me  to  pass  on  this  one,  No.  153,513 —  j 
you  mentioned  being  born  in  Russia — the  matter  of  being  j 
born  in  Russia  had  nothing  to  do  with  this  case.  Here  was  j 
a  man  who  was  almost  64  years  old.  We  did  not  put  him  in  ! 
because  it  would  be  impossible  to  get  him  on  a  jury  before  \ 
he  would  be  ineligible  under  the  law. 

Q.  Go  on  with  the  next  one.  Will  you  tell  us  about  it,  j 
please.  A.  The  next  one  is  No.  153,523,  the  case  of  a  per- 
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son  who  did  not  fill  out  the  form  in  accordance  with  the 
instructions — had  it  typewritten  throughout — and  there  is 
no  way  of  telling — his  signature  is  rather  illegible — there 
is  no  way  to  get  a  sample  to  determine  whether  that  is 
typical  of  his  handwriting. 

Q.  All  right.  Go  on,  please.  A.  The  next  one  is  No. 
153,529;  misspelled  “ years’ ’  and  corrected  it;  misspelled 
“Russia”  and  corrected  it — no;  did  not  correct  it;  I  beg 
your  pardon.  There  are  other  misspellings  here.  It  is  a 
definite  question  as  to  his  literacy. 

The  next  one  is  153,547.  Misspelled  “Rhode  Is- 

48  land.”  Spelled  it  “R-o-d-e.”  Rhode  Island  Ave¬ 
nue  is  his  residence.  He  definitely  states  that  he 

speaks  English  poorly — no ;  writes  English  poorly. 

Q.  Speaks  English  well  but  writes  English  poorly?  A.  1 
Doesn’t  say  writes  it  well;  says,  “Yes,  but  poorly  on  writ¬ 
ing.  9  ’  A  question  of  literacy. 

Q.  Give  the  number  of  the  next  one.  A.  No.  153,571.  In 
this  case  there  is  a  question  of  literacy.  I  will  have  to 
check  to  see  why.  He  just  merely  scratched  this.  He  just 
scratched  that  and  put  “no”  in  there. 

Q.  You  say  he  did  not  put  “no”?  You  mean  he  did  not 
put  in  “  no  ”  to  the  question :  ! 

“If  your  answer  to  question  19  is  Yes,  give  city,  county,  ' 
and  state”? 

One  of  the  reasons  why  he  was  disqualified  is  that  he  did 
not  answer  “no”  to  the  question : 

“If  your  answer  to  question  19  is  Yes,  give  city,  county, 
and  state  where  you  are  now  qualified  and  registered?  A. 
No.  In  every  one  of  these  we  ask  them  to  fill  out  in  writing 
their  answer,  and  this  man  had  not  filled  it  out.  He  did 
not  say  “no”  or  give  the  statement  “not  applicable.” 

Q.  Do  you  mean  that  you  require  a  statement  of  “no”  or 
“not  applicable”  to  the  question : 

“If  your  answer  to  either  of  the  two  questions 

49  immediately  preceding  is  Yes,  give  date,  place,  and 
nature  of  each  offense.” 
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If  those  questions  are  not  applicable?  A.  We  try  to  get 
them  to  fill  these  things  out.  One  of  the  purposes  of  this 
form  is  to  determine  whether  a  man  understands  the  inf 
structions  and  reads  them. 

Q.  Let  me  see  if  I  understand  vou  correctly.  The  in- 

*  V 

structions  are: 

“Questionnaire  to  be  filled  out  in  your  own  handwriting. 
Use  pen  and  ink.” 

Then,  question  17  reads: 

“Have  you  ever  been  arrested  for  or  convicted  of  any 
offense  either  in  the  District  of  Columbia  or  elsewhere? 
This  man  answered : 

“No.” 

Then  question  18  is :  I 

“If  your  answer  to  either  of  the  two  questions  immedi-j 
ately  preceding  is  Yes” — 
he  answered  them  both  “ no  ”  ?  A.  Yes. 

Q.  “Give  date,  place,  and  nature  of  each  offense.” 
Because  he  left  that  blank,  you  considered  that  as  a  disi 
qualification?  A.  Unfortunately,  I  have  to  use  glasses  td 
read  this. 

50  In  that  case,  that  would  not  have  been  an  answer. 

Q.  Would  the  fact  that  the  man  was  a  cab  driver 
have  had  anything  to  do  with  it?  A.  No;  we  have  approved 
many  of  them.  I  personally  have  seen  many  cases.  I  havej 
seen  them  come  into  court  here. 

Q.  You  can’t  tell  the  reason  why?  A.  I  would  have  to; 
check  back. 

Q.  Do  you  have  records  which  will  show  the  reason  why; 
these  people  were  disapproved?  a.  As  these  were  my  own,; 
I  think  I  would  have  the  records  as  to  why  I  recommended 
they  be  not  approved. 

Q.  Will  you  go  on,  please?  A.  This  is  No.  153,581  ;| 
again,  a  question  of  literacy.  The  question  was : 

“Are  vou  a  citizen  of  the  United  States?” 

He  spells  it,  “r-e-a” — as  near  as  I  can  see,  “r-e-a-s” 
“yes.” 


! 
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His  handwriting  is  somewhat  ill-formed.  The  question 
is  on  a  simple  word  of  that  sort  whether  the  man  is  literate. 

Q.  Question  No.  5  you  are  referring  to?  A.  Yes,  ques¬ 
tion  No.  5. 

Q.  You  say  that  in  the  rest  of  his  handwriting  the  words 
are  rather  ill-formed?  A.  Yes,  I  would  say  it  was  ill- 
formed. 

51  Q.  That  was  as  to  No.  153,581?  A.  Right. 

No.  153,584.  This  case,  again,  is  one  of  question¬ 
able  understanding.  Here  is  a  man  who  changes — or  writes 
the  date  and  changes  it. 

Q.  It  shows  a  cuanged  date  apparently.  A.  January  26, 
and  he  changed  it  to  28. 

Q.  It  was  written  as  “January  26,”  and  he  has  written 
an  8  over  the  6?  A.  Yes. 

Q.  Anything  else?  A.  I  think  that  that  was — this  does 
not  have  the  question  as  to — No.  I  wrould  have  to  go  back. 
Very  likely  that  is  a  question  as  to  residence — bona  fide 
residence.  A  great  many  of  these  Government  employees 
are — 

Q.  Does  she  give  residence  here?  A.  She  gives  her  resi¬ 
dence,  yes. 

Q.  Is  it  in  Washington?  A.  Yes,  I  think  it  is.  I  don’t 
know.  I  think  it  is. 

Q.  We  are  now  going  back  to  153,590.  A.  The  man  was 
fined  for  disorderly  conduct  in  April,  1946,  in  the  District 
of  Columbia. 

Q.  He  would  be  disqualified  for  the  Municipal  Court, 
would  he?  A.  Yes.  They  try  cases  over  there — jury-trial 
cases — that  are  not  felonies,  and  w*e  have  had  a 

52  couple  of  cases  where  I  have  been  called  about  juries 
that  contained  members  who  had  been  convicted  of 

some  offense  that  they  were  sitting  on  in  that  particular 
trial. 

Q.  I  see ;  and  because,  as  I  understand  it,  you  select  from 
a  single  source  of  jurors  for  both  the  Municipal  Court  and 
the  District  Court — A.  It  is  entirely  a  matter  of  chance 
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whether  a  man  goes  to  the  District  Court  or  goes  to  the 
Municipal  Court. 

Q.  So  if  he  is  disqualified  for  the  Municipal  Court,  you 
generally  put  his  questionnaire  in  the  unqualified  grou£; 
is  that  right?  A.  Yes,  because  we  cannot  segregate  them; 
they  are  in  the  same  jury  box.  For  two  months  last  winter 
we  had  to  draw  second  drawings  to  get  the  number  qf 
jurors  for  the  Municipal  Court. 

Q.  We  are  now  talking  about  No.  153,592.  A.  The  same 
sort  of  thing.  The  spelling  of  his  words ;  ill-formed. 

Q.  Would  the  fact  that  he  is  a  cafeteria  worker  or  a 
house  man  have  anything  to  do  with  it?  A.  Only  inci¬ 
dentally. 

Q.  All  right.  Will  you  go  on?  A.  The  question  here  was 
whether  her  health  was  such  that  she  would  serve  at  the 
present  time.  She  says  she  is  off  the  roll  to  rest  hefr 
eyes. 

53  Q.  Is  that  the  reason  there?  A.  Yes. 

We  are  talking  about  153,599. 

Q.  All  right.  A.  That  is  one,  again.  I  don ’t  know  what 
that — this  may  be  “826,”  but  it  is  almost  illegible.  The 
name  is  printed  up  here  is  almost  illegible.  This  word  here 
(indicating)  is  illegible.  I  think  that  what  they  are  trying 
to  say  is  “Loudoun,”  Virginia,  and  they  spell  it,  “L-o-w- 
d-o-n.” 

Q.  That  is  what  it  says,  isn’t  it?  A.  I  would  say  that 
was  a  “d”  there.  It  is  a  different  alphabet  from  the  rest 
of  the  spelling.  i 

Q.  That  is  No.  153,613,  and  that  is  the  reason  for  dis¬ 
qualification  there?  A.  Yes.  This  age  is  entirely  illegible. 
I  don ’t  know  what  that  is. 

Q.  All  right.  A.  This  question,  again,  is  the  one  I  was 
trying  to  determine— not  born  in  Russia,  but  born  in  Ger¬ 
many — whether  they  can  read  and  write  so  as  to  be  satis¬ 
factory  jurors.  The  writing  is — I  couldn’t  read  that  alt 
all.  I  don ’t  know  what  that  is. 

Q.  Well,  it  is  an  unfamiliar  name,  isn’t  it?  A.  It  is  not 
only  an  unfamiliar  name;  it  is  an  unfamiliar  alpha¬ 
bet. 
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54  Q.  It  is  because  of  the  handwriting  on  153,643, 
plus  the  fact  that  she  was  born  in  Germany?  A.  She 

can  still  write  in  German  script,  and  in  many  cases  that 
indicates  that  their  talk  is  broken  and  not  understandable. 

Q.  All  right.  A.  No.  153,676;  a  question  of  qualification 
— intelligence  level. 

Q.  What  do  you  judge  the  intelligence  level  of  this  man 
to  be?  The  handwriting  is  pretty  good,  isn’t  it?  A.  It  is 
a  child’s  handwriting. 

Q.  You  say  it  is  a  child’s  writing?  A.  Yes. 

Q.  I  wish  I  could  write  that  well.  A.  I  say,  most  chil¬ 
dren  do  write  very,  very  clear  hands,  but  it  is  obviously 
unformed,  and  the  man  is  53  years  old. 

Q.  You  say  that  is  unformed  handwriting?  A.  Yes,  I 
would  say. 

Q.  The  fact  that  a  man  is  a  laborer  has  nothing  to  do 
with  it?  A.  Only  indirectly.  I  didn’t  notice  that  until 
after  I  looked  at  the  handwriting.  I  noticed  the  age, 
though.  Of  course,  he  had  not  formed  any  characters  of 
handwriting  at  that  time  of  life.  The  same  thing  there — 
that  is  the  handwriting  of  a  child  5  years  old. 

55  No.  153,712 — handwriting. 

Q.  That  is  another  handwriting  case?  A.  Yes. 

Q.  The  next  one  is  a  case  where  it  is  typewritten,  is  it 
not?  A.  Yes.  There  is  no  way  of  judging  this.  The  hand¬ 
writing  leaves  a  definite  question  in  our  mind  whether  it 
was  typed  by  some  friend  of  his,  because  he  could  not  type 
it. 

Q.  What  is  the  next  one?  This  is  153,732?  A.  The  one 
preceding  that  was  153,729. 

This  one  is  153,732.  The  same  thing  there. 

Q.  What  do  you  mean  by  “the  same  thing”?  A.  I  mean 
the  filling  out  of  that  is  childish.  He  does  not  spell  “em¬ 
ployment”  right.  He  does  not  spell  “restaurant”  right. 

Q.  This  man  was  business  manager,  cook,  and  cashier 
of  a  restaurant ;  is  that  right?  A.  I  didn’t  notice. 
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Q.  What  was  the  reason  for  the  next  one?  A.  153,740. 
Ill-formed  handwriting.  Partly  print.  Capitals  partly 
print.  Lower  case  partly  script.  j 

Q.  What  was  the  reason  for  the  next  one,  No.  153,743? 
A.  One  thing  we  couldn’t  verify  was  naturalization. 

Q.  Docs  that  appear  from  the  face  of  the  questionnaire 
A.  It  is  always  shown  on  here  if  the  naturalization 

56  is  O.K. ;  and  there  is  no  naturalization  0.  K.  on  th?it. 

Q.  Was  that  submitted?  Was  the  check  made,  if 
you  know?  A.  Oh,  it  is  always  made.  The  clerk  of  the 
Commission  makes  that  check. 

He  says  he  understands  English  “not  too  good,”  aiid 
misspells  4  4  too.  ’  ’  He  spells 4  ‘  too  ”  as  “  to.  ” 

The  next  is  153,751.  Again,  the  spelling.  He  works  fbr 
the  Eveready  Electrical — I  suppose  that  is  Electrical  Shop 
or  Electrical  Company.  But  he  spells  “ready”  “r-e-d-y.l” 
No.  153,766.  Now,  this  case  is  typical  of  where  there 
is  a  question  in  my  mind  whether  this  was  ever  made  out 
by  the  man  who  signed  it.  This  is  the  old  form,  which  did 
not  require  him  to  certify  that  he  did  it  himself.  That 
handwriting  is  entirely  different  from  the  handwriting 
above — the  handwriting  and  signature. 

The  same  is  true  here — a  typewritten  form  filled  out. 
Q.  When  you  say  “here”  you  refer  to  No.  153,769?  A. 
And  the  next  one  is  153,778. 

Q.  The  same  thing — typewritten?  A.  Typewritten,  yes; 
and  a  quite  illiterate  signature  here. 

The  next  is  No.  153,808.  The  man  says  that  he  speaks, 
reads,  writes,  and  understands  English,  but  not  enough 
for  jury  service.  That  is  his  own  statement. 

57  No.  153,825.  This  is  a  type  of  case  that  is  very 
often  brought  either  for  trial  either  in  the  Municipal 

Court - 

Q.  When  you  say,  “This  is  a  type  of  case,”  you  mean 
he  answered  question  17 —  A.  He  was  arrested. 

Q.  He  had  been  arrested  for  passing  a  stop  sign  in 
March,  1937,  and  had  been  fined  $5?  A.  Yes ;  and  you  very 
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often  have  that  kind  of  case  in  jury  trials  in  the  Municipal 
Court. 

Incidentally,  the  man  makes  the  statement  that  he  is  a 
newspaper  reporter  and  has  formed  opinions. 

The  Court: 

Q.  You  say  a  newspaper  man  who  had  formed  opinions? 
A.  Yes.  He  makes  the  statement,  under  his  signature: 

“I  am  perfectly  willing  to  serve;  but  in  my  profession 
I  form  opinions.” 

The  next  one  is  851.  The  first  three  digits  are  the  same 
in  all. 

Traffic  violations;  failing  to  give  the  right-of-way  was 
convicited  in  Police  Court.  That  is  considered  to  be  a 
fairly  serious  offense  in  Traffic  Court. 

This  is  857.  That  is  a  different — entirelv  different — 
signature  from  the  printing,  which  is  almost  like  drafts¬ 
man’s  printing,  on  the  form.  The  signature  is  quite  differ¬ 
ent. 

58  By  Mr.  Margolis: 

Q.  What  is  the  next  one?  A.  The  next  is  153,866. 
There,  again,  it  is  general - 

Q.  General  handwriting?  A.  General  handwriting,  and 
he  was  convicted  of  driving  while  drunk. 

Q.  Is  that  a  felony  or  a  misdemeanor?  A.  I  would  have 
to  take  it  to  a  lawyer  on  that.  I  don’t  know  offhand,  but 
I  do  know  that  is  a  very  serious  offense  in  the  Traffic  Court 
and  is  frequently  a  jury  trial. 

Q.  Let  us  see  the  next  number.  A.  880. 

Q.  That  is  a  typewritten  one?  A.  Yes. 

Q.  896.  A.  An  old  form.  I  happened  to  have  seen  this 
girl  personally.  I  was  in  the  plant  where  she  worked,  in-  i 
cidentally. 

Q.  Ill-formed  handwriting?  A.  That  is  what  attracted  : 
my  attention  to  it  first ;  and  then  I  noticed  who  it  was,  and 
I  remembered  having  seen  her,  and  the  handwriting  is 
indicative  of  the  person. 
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This,  again,  is  a  matter  of  the  handwriting. 

Q.  This  is  the  last  one?  A.  The  last  one  is  949. 

Q.  This  is  a  matter  of  bad  handwriting;  is  that  correct? 
A.  The  question  of  literacy  and  intelligence  is  evi- 

59  denced  by  the  handwriting. 

Q.  For  what  purpose  is  question  No.  15  asked; 

“Have  you  any  views  opposed  to  the  American  forip  of 
government ?”  A.  To  be  frank  with  you,  that  question  has 
come  down.  It  was  on  the  questionnaire  that  we  used  when 
I  became  a  commissioner  three  years  ago.  Individually, 
it  has  never  been  considered  by  the  membership  of  the 
present  Commission  and  has  been  merely  carried  over.i  I 
suppose,  however,  if  we  were  doing  it  again,  we  might  ]but 
it  on  there  as  one  indicating  whether  a  person  was  a  good 
and  lawful  citizen.  j 

Q.  That  was  your  understanding  of  the  purpose  of  this 
question;  is  that  right?  A.  I  am  guessing  at  it.  As  I  say, 
we  never  passed  on  it.  I  presume  that  that  was  why  it  was 
put  in  there.  j 

Q.  Now,  the  general  types  of  tests  that  you  have  made 
with  respect  to  handwriting  as  indicating  illiteracy  and, 
therefore,  disqualification,  or  unqualification,  for  jury  serv¬ 
ice  had  been  made  on  questionnaires  throughout  by  you, 
the  same  as  has  been  done  here;  is  that  correct?  A.  Yes, 
the  same  general  interpretation  is  applied  to  all  of  them. 

Q.  Whenever  you  have  a  situation  where  the  handwrit¬ 
ing  is  not  very  good  handwriting,  and  the  person  appears 
to  be  a  laborer  or  a  maid,  or  is  engaged  in  some  siriii- 

60  lar  occupation  which  is  down  low  in  the  economic 
status,  those  things  are  given  consideration,  are  they 

not,  in  determining  the  eligibility  of  the  person. 

Mr.  Hitz:  Don’t  answer  that.  I  object  to  it.  It  is  a 
triple-barreled  question  and  cannot  be  answered. 

The  Court:  Sustained. 

By  the  Court : 

Q.  Would  the  fact  that  a  woman  is  a  maid  keep  her  from 
serving  on  a  jury?  A.  No. 
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Q.  Would  the  fact  that  a  man  is  a  laborer  disqualify 
him  from  serving  on  a  jury?  A.  No,  sir. 

By  Mr.  Margolis : 

Q.  Let  me  ask  this  question:  Would  you  treat  any  dif¬ 
ferently  a  questionnaire  in  which  the  handwriting  was 
poor  and  the  person  was  a  maid  or  laborer  than  you  would 
a  questionnaire  in  which  the  handwriting  was  poor  but  the 
man  in  question  was  an  engineer  or  a  school  teacher  or  foi 
lowed  some  other  profession?  A.  No. 

Q.  In  other  words,  you  would  disqualify  for  poor  hand¬ 
writing  a  person  who  was  an  engineer  or  a  school  teacher ; 

is  that  right?  A.  If  their  handwriting  was  poor,  and 
61  I  didn’t  know.  Now,  the  higher  you  go  in  the  social 
scale  here,  the  more  likelihood  there  is  that  some 
one  of  the  three  commissioners  will  know'  that  individual 
and  be  able  to  give  other  information. 

You  asked  me  a  little  w'hile  ago  whether  any  other  facts 
— We  can’t  exclude  personal  knowledge  of  an  individual 
from  being  used  in  connection  with  this  questionnaire. 

Q.  So  it  w'ould  be  far  less  likely  that  a  school  teacher  or 
an  engineer  w'ould  be  disqualified  because  of  poor  hand¬ 
writing  than  a  maid  or  a  janitor,  because  there  w’ould  be 
the  likelihood  that  one  of  the  three  commissioners  w’ould 
knovT  that  person  ?  A.  I  doubt  seriously  that  with  the  num¬ 
ber  of  teachers  and  the  number  of  engineers  that  are 
around  this  city,  that  there  would  be  very  much  difference. 

Mr.  Margolis:  May  I  have  that  answ’er  read? 

(The  last  ansv’er  wras  read  by  the  court  reported.) 

The  witness:  Using  that  as  an  example;  and  you  asked 
me  a  specific  question. 

By  Mr.  Margolis : 

Q.  If  there  were  a  person  in  the  lower-economic  job 
classifications  with  poor  handwriting,  it  w'ould  be  far  less 
likely  that  such  a  person  w'ould  be  known  to  one  of  the  Jury 
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Commissioners  than  a  person  in  the  higher-economic  job 
classifications  with  poor  handwriting;  is  that  cor- 

62  rectf  A.  Of  course,  the  chance  will  go  down  pro¬ 
gressively.  j 

Q.  You  take  into  consideration  your  personal  knowledge 
of  people;  is  that  right?  A.  Any  knowledge  that  comes  to 
us  properly.  We  have  to. 

Q.  Do  you  know  of  any  case  in  which  an  engineer  or 
school  teacher,  or  any  person  in  a  higher  occupational 
classification,  was  disqualified  because  of  poor  handwrit¬ 
ing?  A.  Yes. 

Q.  Do  you  know  of  a  single  one?  A.  Yes. 

Q.  Is  there  anyone  in  this  list?  A.  No,  not  in  this  grouip 
here. 

Q.  Can  you  produce  any?  A.  If  I  can  find  any.  I  can 
produce  the  case  of  a  man,  I  think  in  the  Bureau  of  Stand¬ 
ards,  a  scientist,  whose  handwriting  was  such  that  it  looked 
like  he  was  a  foreigner.  I  questioned  whether  he  was  phy¬ 
sically  able  to  perform  jury  service. 

Q.  You  felt  that  there  was  a  physical  disqualification  by- 
reason  of  his  handwriting-  A.  That  is  right. 

Q.  Aside  from  an  incident  such  as  that,  where  there  ap^ 
peared  to  be  a  physical  disqualification  from  the  handwritr 
ing,  do  you  know  of  a  single  instance  in  which  a  person  in 
the  higher  economic  brackets,  or  in  the  higher  eco- 

63  nomic  occupational  classifications,  was  disqualified 
because  of  poor  handwriting?  A.  The  answer  is  noi 

But  I  have  known  these  cases.  Occupation  is  one  of  the 
last  things  I  look  at  in  reviewing  these  cases. 

Q.  But  it  is  one  of  the  things  you  give  consideration  to 
is  it  not?  A.  Finally,  yes,  but  in  the  inital  stages. 

Q.  If  a  person  has  poor  handwriting,  one  of  the  things 
that  you  give  consideration  to  also  is  the  place  where  he 
or  she  was  born ;  is  that  not  right  ? 

The  Court:  He  did  not  answer  your  question  that  way: 

Mr.  Margolis :  I  will  withdraw  the  question  and  rephrase 
it.  I  understood  him  to  so  state.  i 
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The  Court :  Where  a  person  was  born! 

Mr.  Margolis:  I  so  understood  him  to  testify,  Your 
Honor.  I  understood  him,  for  example,  at  one  point  to  say, 
“This  is  poor  handwriting.  This  woman  was  bom  in  Ger¬ 
many.” 

The  Court:  He  said  in  that  case  that  a  different  alpha¬ 
bet  was  used,  didn’t  he? 

Mr.  Margolis:  I  thought  that  there  was  something  else 
besides  that.  However,  I  will  withdraw  the  last  question 
and  put  this  one : 

i 

By  Mr.  Margolis : 

Q.  If  there  is  poor  handwriting,  do  you  give  any 
64  consideration,  in  determining  whether  or  not  the 
poor  handwriting  shall  result  in  disqualification,  to 
the  place  where  the  person  was  born?  A.  I  don’t  think  I 
look  at  the  place  where  a  person  was  bom,  unless  upon  the 
foreign  script  or  foreign  alphabet  that  was  being  used  to 
tell  me  what  language  was  being  written. 

Q.  Take,  for  example,  No.  153,258,  which  is  the  question¬ 
naire  of  Patrick  Kelly.  If  that  person  had  been  bom  in 
the  United  States,  you  would  have  still  disqualified  him 
with  that  handwriting-  A.  Oh,  yes. 

Q.  Let  us  take  No.  153,489.  Is  it  your  testimony  that  if 
that  person  had  been  born  in  the  United  States  and  not  in 
Russia,  that  person  would  have  been  disqualified  because 
of  the  handwriting?  A.  As  I  recall  it,  the  fact  that  they 
were  bom  in  Russia  did  not  enter  into  it.  That  is  one  I 
would  have  to  check. 

The  Court: 

Q.  Just  answer  the  question,  Colonel.  It  is  very  clear. 
Please  answer  it.  A.  Read  it  back. 

Mr.  Margolis :  I  believe  he  has  answered  it. 

The  Court :  I  did  not  hear  it. 

(The  question  and  answer  were  read  by  the  Court 
reporter.) 
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65  By  Mr.  Margolis : 

! 

Q.  I  will  ask  you  the  same  question  with  regard  to  No. 
153,743,  where  the  person  was  born  in  Sicily,  Italy.  A. 
The  general  form  of  handwriting. 

Q.  A  person  with  handwriting  as  good  as  this,  but  born 
in  the  United  States,  would  have  been  disqualified;  is  that 
right?  A.  None  of  these  have  been  disqualified.  I  am  sup- 
posed  to  answer  a  question  which  puts  me,  I  believe,  in  a 
position — 

Q.  I  am  sorry.  When  I  used  the  word  “  disqualified/  ’  I 
meant  not  qualified.  A.  Not  qualified. 

Q.  Now,  will  you,  considering  the  word  “ disqualified’ f 
used  in  that  sense,  please  answer  my  question.  A.  Yes; 
there  would  have  been  the  same  treatment  had  it  been; 


Mr.  Margolis:  I  have  no  further  questions  of  this  wit^ 
ness,  Your  Honor. 

The  Court:  Step  down. 

Excuse  me,  Mr.  Hitz.  Do  you  have  any  questions? 

Mr.  Hitz :  Yes,  I  do,  Your  Honor. 

| 

Cross  Examination 


By  Mr.  Hitz : 

i 

Q.  Colonel,  have  you  ever  decided  the  qualifications  of! 
someone  for  jury  service  on  the  occupation  alone,: 
66  without  any  further  information,  so  long  as  there 
was  a  lawful  occupation?  A.  No. 

Q.  Does  your  authorization  from  the  District  of  Colum-j 
bia  Code  require  you  to  select  only  people  who  are  able: 
to  read  and  write,  among  other  qualifications?  A.  It  is 
one  of  the  fundamental  qualifications  that  they  should  read,  j 
write,  and  understand  the  English  language.  I  believe  I 
am  quoting  directly  from  the  Code.  j 

Q.  To  read,  write,  and  understand  the  English  language? 
A.  That  is  right.  j 

Q.  In  your  opinion  as  a  commissioner,  is  it  helpful  in 
determining  whether  a  person  can  read,  write,  and  under-  j 
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stand  the  English  language  to  observe  the  formation  of  his 
letters,  both  capital  and  small?  A.  Yes. 

Q.  Are  you  required  also  by  statute  to  select  only  those 
who  are  good  and  lawful  persons,  Colonel?  A.  We  are. 

Q.  As  a  Jury  Commissioner,  would  you  believe  someone 
to  be  a  good  and  lawful  person  who  has  views  opposed  to 
the  American  form  of  government,  with  respect  to  jury 
service?  A.  Would  you  mind  repeating  that  question? 

Q.  I  will  give  you  another  question,  Colonel.  Having  in 
mind  the  requirements  by  the  statute  for  the  selec- 

67  tion  of  jurors  in  the  District  of  Columbia,  and  partic¬ 
ularly  being  mindful  of  the  requirement  that  the  per¬ 
sons  be  good  and  lawful  persons,  will  you  say  that  a  person 
could  so  qualify  if  he  had  views  that  were  opposed  to  the 
American  form  of  government?  A.  If  I  interpret  that  to 
mean  the  fundamental  constitutional  form  of  government, 
I  don’t  think  he  could  be  a  good  juror. 

Q.  Will  you  please  look  at  a  copy  of  the  official  list  of 
jurors  for  Criminal  Court  No.  2  for  the  April  term,  1948, 
and  tell  us  the  occupation  of  juror  No.  2?  It  is  right  here, 
Colonel  (indicating).  A.  Thirty-four? 

Q.  That  is  her  age.  No.  2  .A.  Oh,  I  see.  I  get  it. 
Beautician. 

Mr.  Margolis :  I  should  like  to  ask  some  questions  on  voir 
dirre  about  that. 

Mr.  Hitz:  Very  well. 

By  Mr.  Margolis : 

Q.  What  is  this  document  you  have  in  your  hands,  or  do 
you  know  what  it  is?  A.  I  know  simply  because  I  am 
familiar  with  the  Court  here  and  have  similar  sheets.  It  is 
out  of  the  jurisdiction  of  the  commission. 

68  Q.  Have  you  ever  seen  that  before?  A.  I  have  seen 
similar  ones;  I  have  never  seen  this  particular  one 

before. 

Q.  Do  you  know  who  prepares  them?  A.  I  believe  they 
are  prepared  in  the  office  of  the  Clerk  of  the  Court. 
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Q.  And  not  prepared  by  you?  A.  No.  j 

Q.  Do  you  know  what  is  done  with  them — with  the 
information — with  those  sheets?  A.  No,  I  don’t.  Where 
I  have  seen  them  has  been  in  court. 

Q.  You  don’t  know  if  the  information  on  there  is  correct 
or  not,  do  you?  A.  I  couldn’t  testify  to  it,  no. 

j 

The  Court:  Well,  do  you  question  that  that  is  the 
list  of  jurors? 

Mr.  Margolis:  I  don’t  know,  Your  Honor.  I  am  simply 
not  familiar  with  it.  If  counsel  will  make  a  statement  about 
it,  I  will  accept  his  statement.  But  I  don ’t  know  what  it  is 
or  who  gets  it  out.  I  know  we  have  not  received  this. 

Mr.  Hitz:  I  think  perhaps  the  better  way  would  be  to 
have  the  Clerk  give  you  a  copy  of  it. 

Do  you  have  another  one? 

The  Deputy  Clerk:  You  are  using  the  list  for  Criminal 
Court  No.  2.  I  have  the  one  for  No.  3. 

69  Mr.  Hitz:  Do  you  have  copies  of  the  lists  for  Nos. 
1,  2,  3,  and  4  that  you  can  give  to  counsel? 

Mr.  Margolis:  May  I  ask,  so  that  the  record  will  be 
clear :  Is  this  something  which  is  furnished  to  all  attorneys! 

Mr.  Hitz :  You  just  got  one  from  the  Clerk. 

Mr.  Margolis:  But  I  mean  is  this  something  which  is 
furnished  to  all  attorneys  in  advance  of  trial? 

The  Court:  The  Clerk  informs  me  that  upon  request 
any  attorney  can  obtain  a  copy.  Of  course,  in  a  capital 
case  it  would  have  to  be  served  on  the  defendant. 

„  Mr.  Margolis:  I  have  no  objection. 

Mr.  Hitz :  Will  the  Clerk,  if  he  has  not  done  so,  furnish 
a  copy  for  Mr.  Margolis? 

The  Deputy  Clerk:  This  is  “Jurors,  Criminal  Court  No. 
Three— April  1948.” 

The  Court:  That  is  this  Court  here. 

Mr.  Hitz:  Can  you  get  those  for  Criminal  Courts  1,  2,! 
and  4? 
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By  Mr.  Hitz : 

Q.  Now,  Colonel  Bliss,  I  will  refer  you  the  the  official 
court  panel  list  for  Criminal  No.  3,  the  April  term,  1948, 
and  ask  you  what  the  occupation  of  juror  No.  2  is. 

The  Court :  I  do  not  think  he  has  to  do  that.  If  you  will 
give  it  to  the  Court,  the  Court  can  see  it. 

Mr.  Hitz :  I  think  the  Court  can  take  judicial  no- 

70  tice,  as  a  matter  of  fact,  of  what  is  on  there. 

If  I  could  have  back  the  copy  I  passed  to  the  Court 
— I  have  certain  marks  on  it — I  can  then  refer  by  number  to 
the  other  jurors  for  the  Court.  I  should  like,  however, 
when  I  ask  the  Court  to  take  judicial  notice  of  the  occupa¬ 
tions,  to  read  them,  so  that  the  record  will  reflect  the 
information  as  given. 

Does  Your  Honor  have  a  list  of  the  Criminal  No.  3 
jurors? 

The  Court:  Yes. 

Mr.  Hitz:  Your  Honor,  I  should  like  the  Court  to  take 
judicial  notice  of  the  following  information :  that  juror  No. 
2,  on  the  Criminal  Court  No.  3,  April  term,  list,  has,  as 
occupation,  ‘ ‘Unemployed. ’ ’ 

By  Mr.  Hitz: 

Q.  Colonel,  is  it  not  a  fact  that  you  do  not  even  require 
as  a  qualification  for  jury  service  that  a  person  have  an 
occupation  of  any  sort?  A.  No,  there  is  no  requirement 
that  they  be  employed. 

Mr.  Hitz:  And  that  the  occupation  of  juror  No.  3  is 
“  checker.’ ’ 

Mr.  Margolis :  Is  that  3  or  37  ? 

The  Court:  The  number  of  the  juror  is  at  the  left  of 
the  page. 

Mr.  Margolis:  Excuse  me. 

71  Mr.  Hitz:  Checker  of  a  grocery  store;  that  juror 
No.  5  is  a  charwoman;  that  juror  No.  7  is  a  clerk; 

that  juror  No.  9  is  a  truck  driver;  that  juror  No.  22  is  a 
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practical  nurse;  that  juror  No.  23  is  a  carpenter;  that 
juor  No.  24  is  a  stenographer. 

I  have  now  the  lists  of  Criminal  Courts  Nos.  1,  2,  and  4, 
as  well. 

The  Court:  Well,  the  record  also  shows  that  juror  No. 

11  is  a  clerk;  that  juror  No.  12  is  a  repairman;  and  that 
juror  No.  14  is  a  storekeeper. 

Hr.  Hitz:  Yes,  Your  Honor. 

The  Court:  And  also  that  juror  No.  18  is  a  clerk. 

Mr.  Hitz:  Mr.  Margolis,  I  have  similar  lists  for  Crim¬ 
inal  Courts  1,  2,  and  4.  Perhaps  you  could  look  at  my  j 
copy,  and  we  could  do  the  same  thing. 

Mr.  Margolis:  I  think  the  Court  could  take  judicial  j 
notice.  If  you  will  state  that  they  are  the  copies  they  are,  ; 
I  think  the  Court  could  take  judicial  notice.  -  j 

The  Court:  I  think  Mr.  Hitz  wants  it  for  the  record. 

Mr.  Margolis :  We  have  no  objection  to  their  going  in  on 

the  representation  that  they  are  lists -  j 

Mr.  Hitz :  Yes,  I  repeat  that  to  the  Court.  I  shall  furnish  j 
these  as  official  copies.  I  shall  be  glad  to  have  Mr.  Margolis 
look  on  as  I  read  from  each  one,  if  he  will  be  good  enough 
to  do  so. 

72  That,  from  Criminal  Court  No.  1,  juror  No.  3  is  a 
binding  operator;  that  juror  No.  4  is  a  skilled  la¬ 
borer;  that  juror  No.  12  is  a  maid;  that  juror  No.  13  is  a 
taxi  driver;  that  juror  No.  14  is  an  instrument  maker;  that 
juror  No.  19 — I  am  sorry;  I  will  not  read  that  one;  he  is 
an  analyst;  that  makes  no  point  here — that  juror  No.  21  is 
a  bookkeeper;  that  juror  No.  26  is  a  mail  clerk;  that  juror  ] 
No.  30  does  labor  work  in  the  Federal  Works  Agency. 

That,  for  Criminal  Court  No.  2,  April  term,  1948,  juror  | 
No.  2  is  a  beautician ;  that  juror  No.  3 — this  is  for  Criminal  j 
No.  2 — is  a  Johnson  Hotel  clerk;  that  juror  No.  9  is  a  hotel 
waiter;  that  juror  No.  11  is  unemployed;  that  juror  No.  j 

12  is  a  truck  driver;  that  juror  No.  13  is  a  machinist;  that  j 

juror  No.  16  is  a  soda  clerk;  that  juror  No.  21  is  unem-  j 
ployed.  | 
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By  Mr.  Hitz: 

Q.  By  the  way,  Colonel,  isn’t  it  a  fact  that  when  a  woman 
is  unemployed  and  has  the  occupation  of  housewife,  she  is 
called  a  housewife  and  not  unemployed?  Do  you  know 
that  to  be  so?  A.  Do  you  mean  on  this  form,  or  that  they 
themselves - 

Q.  No,  on  the  information  that  is  available  to  other 
branches  of  the  Court  from  your  office?  A.  As  I  recall  it, 
they  use  exactly  what  is  on  the  questionnaire  when  they 
respond. 

Mr.  Hitz:  That  juror  No.  22  is  a  messenger;  that 
73  juror  No.  24  is  a  general  houseworker;  that  juror, 
No.  29  is  a  beautician;  that  juror  No.  31  is  unem¬ 
ployed. 

The  Court:  No.  4,  also,  is  unemployed. 

Mr.  Hitz:  I  am  sorry.  He  is  now  unemployed;  for¬ 
merly  an  engineer. 

That,  from  Criminal  Court  No.  4,  April  term,  1948,  juror 
No.  2  is  a  Bailway  Express  separator;  that  No.  4  is  unem¬ 
ployed;  that  No.  8  is  a  chauffeur;  that  No.  10  is  a  mail 
carrier;  that  No.  30  is  a  typist;  that  No.  20  is  a  housewife; 
that  No.  11 — merely  to  mention  two — is  also  a  housewife. 

I  mention  that  to  distinguish  or  to  make  the  point  I 
sought  to  get  from  the  Colonel,  namely,  that  one  who  is 
unemployed  but  is  a  housewife  is  so  designated  as  a  house¬ 
wife.  So  “unemployed”  means  just  that. 

The  Court:  No.  22  is  a  salesman,  and  No.  26  is  a  sales¬ 
man.  No.  28  is  a  plate  operator. 

By  Mr.  Hitz: 

Q.  Do  you  know  of  any  instance,  Colonel,  where  the  place 
of  birth  alone  has  disqualified  a  person  for  jury  service, 
everything  else  passing,  so  to  speak?  A.  No. 

Mr.  Hitz :  I  have  no  further  questions,  Your  Honor. 
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Redirect  Examination 
By  Mr.  Margolis: 

j 

Q.  I  have  some  more  questions.  A  list  of  names  j 

74  was  read  to  you  of  persons  in  occupations  in  the 
lower  economic  groups.  Do  you  know  anything 

about  the  character  of  the  handwriting  of  any  of  those! 
persons?  A.  The  ones  on  this  list  here? 

Q.  Yes.  A.  No. 

Q.  Do  you  know  anything  about  where  they  were  bom? 
Were  they  born  in  the  United  States  or  elsewhere?  A.  On  j 
this  list  here? 

Q.  On  the  list  read  to  you?  A.  No,  I  haven’t  the  faintest 
idea. 

Q.  Can  you  furnish  us  with  those  questionnaires?  A.  j 
Yes.  May  I  have  a  copy  of  that  list? 

Mr.  Margolis:  I  will  request  that  from  the  Court.  In  I 
view  of  the  cross  examination,  we  do  ask  to  have  those  ; 
questionnaires. 

The  Court:  That  has  been  denied,  because  those  have  j 
been  accepted  and  not  excluded. 

Mr.  Margolis :  The  point,  if  I  may  just  state  the  reason  j 
for  it,  is,  I  think,  that  those  questionnaires  will  show  that  j 
the  persons  have  good  handwriting;  or  that  if  they  have  j 
bad  handwriting,  they  were  bom  in  the  United  States. 

The  Court:  Maybe  they  would;  I  don’t  know. 

Mr.  Margolis :  I  submit,  what  the  record  will  show  when  j 
we  finish  with  the  records,  that  persons  in  the  lower 

75  economic  brackets  who  have  poor  handwriting  are 
treated  differently  from  persons  in  the  higher  eco-  j 

nomic  brackets  who  have  poor  handwriting;  and  that  per¬ 
sons  (who  are  of  foreign  birth)  who  have  poor  handwriting 
(are  treated  differently  than  persons)  who  are  of  foreign 
and  have  become  naturalized  (and)  are  treated  differently 
than  persons  of  American  birth  who  have  poor  handwrit¬ 
ing. 

The  Court:  Denied. 
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Mr.  Margolis:  This  may  stand  as  an  offer  of  proof, 
Your  Honor? 

The  Court:  Yes.  i 

Mr.Hitz:  I  am  sorry,  but  I  object  to  its  standing  as  an 
offer  of  proof.  He  has  never  seen  that  information.  An 
offer  proof  is  when  you  offer  something  you  know  you 
can  prove. 

The  Court:  You  have  not  received  any  information  as 
to  what  you  asked  this  witness  about? 

Mr.  Margolis:  The  only  information  I  have - 

The  Court:  That  is  correct.  It  could  not  stand  as  an 
offer  of  proof.  The  Court  was  in  error  about  that. 

Mr.  Margolis:  The  only  way  I  could  have  the  oppor¬ 
tunity"  to  make  an  offer  of  proof  is  by  having  the  oppor¬ 
tunity  to  examine  these.  May  I  have  an  order  permitting 
me  to  examine  these? 

The  Court :  I  have  ruled  on  that.  That  is  excluded. 
Have  you  anthing  else? 

***•*•#**• 

90  The  Court:  The  challenge  to  the  array  is  over¬ 
ruled,  and  the  motion  to  dismiss  the  jury  panel  is 
denied. 

We  will  adjourn  until  tomorrow  morning  at  10  o’clock 
and  will  counsel  come  to  the  bench? 

*•***•••** 


92  Washington,  D.  C., 

Tuesday,  April  13,  1948. 

The  above-entitled  matter  -was  resumed  before  Associate 
Justice  Edward  M.  Curran  at  10  o’clock  a.m. 

Appearances : 

On  behalf  of  the  United  States : 

Mr.  William  Hitz, 

Mr.  Oliver  Dibble.  , 
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On  behalf  of  the  Defendant: 

! 

Mr.  Robert  W.  Kenny, 

Mr.  Ben  Margolis, 

7  ! 

Mr.  Charles  J.  Katz, 

Mr.  Morris  E.  Cohn, 

Mr.  A.  R.  Rosenwein, 

Mr.  Martin  Popper,  and 
Mr.  Allan  R.  Rosenberg. 

93  PROCEEDINGS 

| 

The  Deputy  Clerk  of  Court:  The  case  of  John 
Howard  Lawson.  j 

Mr.  Kenny:  Ready,  Your  Honor. 

Mr.  Hitz:  The  Government  is  ready. 

Mr.  Kenny:  Your  Honor,  we  have  a  matter  that  is  a 
continuance  of  a  matter  presented  yesterday.  I  wonder 
if  we  could  present  it  at  side  bar. 

Mr.  Hitz:  Something  about  the  jury? 

Mr.  Kenny:  Yes,  and  about  the  jury,  too. 

(At  the  bench:) 

Mr.  Kenny:  Yesterday,  Your  Honor,  there  was  a  discuss 
sion  of  the  list  of  jurors  of  this  term  in  the  three  Courts. 
The  Court:  Four  Courts. 

Mr.  Kenny:  Four  Courts,  yes,  and  to  make  the  record 
clear  we  would  like  to  have  that  introduced  in  evidence  as 
Exhibit  3. 

The  Court:  This  here  (indicating)? 

Mr.  Kenny:  Yes. 

Mr.  Hitz:  No  objection. 

The  Court:  It  may  be  admitted. 

(Document  referred  to  was  admitted  in  evidence  as  Dei 
fendant’s  Exhibit  No.  3.) 

Mr.  Kenny:  I  have  been  reading  the  Dennis  transcript^ 
and  Judge  Pine’s  practice  was,  where  the  challenges 

94  were  as  to  Government  employees,  to  give  the  attor- 
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neys  the  right  to  conduct  the  examination,  and  we  request 
that  we  be  given  the  same  privilege. 

The  Court:  Very  well,  I  don’t  object  to  that.  Have  you 
the  questions  you  want  to  ask? 

Mr.  Hitz:  I  don’t  have  mine  written  out.  I  can  outline 
what  I  have  to  say. 

Mr.  Kenny:  What  procedure  do  you  want  to  follow? 

The  Court :  The  District  Attorney  will  identify  the  case, 
and  when  he  gets  through  you  may  ask  your  line  of  ques¬ 
tions. 

On  this  No.  9,  “Does  any  member  of  the  panel  know  any 
employee  of  the  Court,”  it  is  most  unusual. 

Mr.  Katz:  I  think,  Your  Honor,  that  followed  the  course 
of  the  voir  dire  questions  which  had  been  laid  down  by 
Justice  Pine  in  a  companion  case  where  he  picked  those  out. 

The  Court:  Of  course,  it  might  be  that  during  jury 
service - 

Mr.  Kenny:  That  is  true.  We  will  withdraw  that.  I  can 
see  the  hole  in  that  one. 

Mr.  Hitz :  I  object  to  10  and  11,  and  maybe  some  others 
in  there  on  the  ground  that  it  is  in  the  nature  of  a  lecture 
the  jurors  are  being  given.  I  think  the  proper  way  to  raise 
the  question  is  that  because  it  is  a  minority  belief  in  the 
political  field,  something  of  that  sort. 

95  Mr.  Katz:  May  I  be  heard  on  that? 

Mr.  Hitz :  Would  you  be  prejudiced  against  a  per¬ 
son  who  is  of  the  minority  belief  merely  for  that  reason? 

Mr.  Katz:  May  I  be  heard?  I  do  not  know  whether  you 
have  had  a  chance  to  look  at  the  transcript,  and  it  is  the 
first  of  a  series  of  questions  asked  in  the  other  case,  but 
the  specific  questions  are,  for  instance,  are  you  a  member 
of  the  Communist  Party.  The  question  in  and  of  itself, 
unlike  the  other  situation,  creates  a  problem  and  makes  it 
necessary,  it  seems  to  us,  to  ask  the  juror  what  his  opinion 
is. 

The  Court:  I  will  allow  10  and  11,  but  I  will  deny  No.  12. 

Mr.  Hitz:  I  object  to  13. 


101 


The  Court:  13?  13  is  out. 

Mr.Kenny:  Is  there  any  way  that  we  could  reform  13? 

The  Court:  Not  that  I  know  of. 

Mr.  Kenny:  When  you  say  it  is  out,  if  we  had  some 
idea  of  what  the  objection  was  we  might  be  able  to  reform 
it.  | 

The  Court:  If  you  can  think  of  a  way,  but  not  the  way 
it  is  written  out. 

Mr.  Katz:  We  will  try  it. 

Mr.  Hitz:  I  think  14  is  in  the  objectionable  realm  for 
the  reason  it  is  not  inquiring  about  the  possibility  of  the 
particular  juror  with  regard  to  this  particular 

96  justiciable  fact,  I  don’t  think  he  should  be  asked 
such  a  question. 

Do  you  object  to  a  person  who  is  a  member  of  the  Comi- 
munist  Party  refusing  to  answer  a  question,  and  would  yob 
be  prejudiced  against  such  a  person  who  did  such  a  thing? 

Mr.  Katz:  That’s  fine,  Mr.  Hitz.  j 

The  Court:  I  will  allow  14,  but  I  will  deny  15.  What 
about  17  ? 

Mr.  Katz:  Let  me  explain  17.  It  is  a  matter  of  law,  isn’t 
it?  I  will  tell  you,  that  is  exactly  like  the  Harriman  case^ 
the  Sinclair  case,  and  Jones  versus  SEC  where  the  Supreme 
Court  properly  held  that  where  a  person  is  asked  a  quesn 
tion  by  an  investigating  committee,  he  has  the  right  toj 
challenge  to  protect  his  constitutional  position,  he  has  thej 
right  to  question  the  power  by  which  he  is  asked  a  par-: 
ticular  question.  He  may  be  wrong,  that  is  the  gimmick  in 
the  Sinclair  and  Doherty  cases,  but  he  has  the  initial  right 
to  challenge  the  power  to  involve  him  if  a  question  says 
we  have  the  right. 

The  Court:  You  may  be  right  about  it,  but  I  don’t  see 
how  it  applies  to  a  juror. 

Mr.  Katz:  Let  me  explain  to  you  how;  if  you  had  the 
question  and  answer  in  the  transcript  I  think  it  would  be 
easier,  but  these  responses  of  Mr.  Lawson  will  go  in  before 
the  jury  when  he  was  on  the  stand,  and  in  each  of 

97  those  responses  he  asserts  his  right  to  inquire  of : 
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their  right  to  ask  him  questions  as  to  his  political 
belief.  If  you  get  that  in  the  mind  of  the  jurors,  can  he 
give  him  a  fair  shake  because  he  was  asking  by  what  power 
the  committee  inquires  of  him,  and  it  is  simply  doing  that 
which  the  Supreme  Court  says  every  person  has  a  right 
to  do. 

The  Court:  That  is  a  question  of  law,  too,  isn’t  it? 

Mr.  Katz:  No,  but  you  have  got  it  as  to  whether  it  did 
or  did  not  constitute  refusal. 

The  Court :  And  the  Court  has  to  instruct  them  on  that. 

Mr.  Katz:  But  we  have  a  right  to  inquire  of  them 
whether  they  have  any  belief  or  opinion  about  a  man  who 
before  a  committee,  “By  what  right  do  you  ask  me  this 
question?”  We  have  a  right  to  his  view  whether  that 
would  prejudice  or  bias  him,  and  they  are  going  to  be 
considering  that  sort  of  thing.  It  is  not  like  that  Joint 
Anti-Fascist  case  where  they  never  got  to  look  at  a  book 
or  a  document. 

The  Court:  I  think  15  is  out. 

98  Mr.  Hitz :  Your  Honor,  I  object  to  number  17  the 
way  it  is  framed: 

“You  agree,  do  you  not,  that  a  citizen  has  the  right  and 
duty,”  and  so  forth.  I  think  it  should  be  “Do  you  believe?” 

The  Court:  That  is  the  same  thing. 

Mr.  Hitz :  I  think  that  should  be  true  of  all  the  ones  that 
have  been  framed  in  that  manner.  Number  14  is  an 
example - 

The  Court :  Yes,  because  if  they  disagree  you  may  have 
a  challenge. 

Mr.  Katz:  That  is  all  right. 

Mr.  Hitz:  Then  in  addition  to  that,  number  17  I  don’t 
think  fully  states  both  sides  of  the  proposition. 

The  Court  (reading) :  “You  agree,  do  you  not,  that  a 
citizen  has  the  right  and  the  duty  to  question  any  invasion 
of  his  constitutional  rights  by  any  agency  of  Government?” 

What  do  you  want? 

Mr.  Hitz:  I  think  that  is  true,  but  I  think  they  should 
be  told.  In  effect,  these  questions  are  largely  statements 
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of  law,  which  I  think  more  properly  would  come  at  the 
conclusion  of  the  case. 

The  Court :  I  will  leave  17  the  way  it  is. 

Mr.  Hitz :  That  they  pursue  this  right  at  their  own  risk, 
and  I  think  the  jury  might  be  told  that. 

99  Mr.  Kenny :  That  would  be  a  question  you  might 
ask. 

Mr.  Hitz:  I  wouldn’t  ask  questions  like  this.  i 

The  Court:  What  about  18? 

Mr.  Katz:  Well,  that  is  the  heart  of  the  case.  j 
Mr.  Hitz:  I  object  to  number  18.  I  think  the  proposi¬ 
tion  that  is  sought  to  be  brought  out  there  in  its  proper 
form  should  be  this : 

‘‘Are  you  prejudiced  against  the  person  who  is  allegedly 
a  member  of  the  Communist  Party  for  that  one  reason?’’ 

Mr.  Kenny :  There  is  no  allegation  that  this  witness  is  a 
member  of  the  Communist  Party.  He  is  alleged  to  have 
refused  to  answer  the  question  of  a  committee  of  Congress;; 
so  that  would  be  putting  on  your  shoes. 

Mr.  Hitz:  You  put  on  my  shoes  in  your  affidavit  of 
prejudice,  and  you  aligned  your  client  with  the  several 
persons  of  that - 

Mr.  Katz  (interposing):  The  shoe  didn’t  fit;  we  tried 
it  on. 

We  say  this,  Judge  Curran,  as  the  essence  of  determina4 

tion  of  the  question  of  fair  and  frank  approach - 

The  Court:  I  think  I  will  allow  18,  19,  20 - 

Mr.  Hitz :  Could  I  be  heard  a  little  ? 

The  committee  doesn’t  claim  it  had  the  right  and  auj 
thoritv  to  inquire  into  the  political  affiliations,  if; 

100  they  be  considered  democrat  and  republican  and 
one  of  these  other  parties  that  is  not  subject  to  the| 

scope  of  the  inquiry  of  subversive  and  un-American  activi-l 
ties. 

The  Court :  But  the  only  question  here  is  not  on  whether; 
or  not  the  witness  should  answer  the  question,  he  is  a; 
member  of  the  Eepublican  Party,  but  whether  the  attitude! 
of  the  jury  that  is  sitting  there  would  be  any  different  than 
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the  frame  of  mind  they  might  have  toward  the  defendant 
Lawson — “Are  yon  now  a  member  of  the  Communist 
Party  !” 

Mr.  Katz.  That  is  exactly  the  point. 

Mr.  Hitz:  The  effect  of  the  question  here  is  to  suggest 
to  the  jury  that  the  committee  could  have  just  as  well  said, 
“Are  you  a  republican  or  are  you  a  democrat,’ ’  as  “Are 
you  a  member  of  the  Communist  Party!” 

We  feel  that  although  they  asked,  “Are  you  a  member 
of  the  Communist  Party,”  they  probably  could  not  ask,  in 
the  state  of  affairs  before  that  committee  at  that  time, 
“Are  you  a  member  of  the  Democratic  or  Republican 
Party!” 

In  other  words,  it  puts  the  inquiry  with  respect  to  com¬ 
munism  in  the  same  category  in  the  inquiry  with  regard  to 
the  Democratic  Party  and  the  Republican  Party,  which  is 
concededly,  in  my  opinion,  beyond  the  scope  of  the  congres¬ 
sional  investigation,  and  that  thought  will  be  carried 
through  their  minds  when  they  are  selected  and  they  hear 
this  evidence  that  you  didn’t  ask  him,  “Are  you  a 
101  republican,”  and  then  you  can  treat  a  man  as  a 
communist  in  the  same  way. 

It  brings  the  question  of  law  not  in  its  true  light  before 
the  jury,  and  they  will  hear  the  evidence  with  that  in  mind. 

The  Court:  Let’s  pass  from  18  to  24  and  go  on  through 
them. 

Mr.  Kenny:  These  are  the  questions  on  religious  affili¬ 
ations  to  illsutrate  the - 

The  Court:  They  are  out.  I  don’t  even  want  to  hear 
you  on  it.  We  will  go  to  24,  now. 

Mr.  Kenny:  All  right. 

The  Court  (reading) :  “Do  you  believe  that  a  man  who 
it  is  claimed  is  a  member  of  the  Communist  Party  has  any 
lesser  right  with  respect  to  his  politics  and  his  political 
affiliations  than  a  man  who  it  is  claimed  is  a  member  of 
the  Republican  Party!” 

Mr.  Katz:  That  is  certainly  pertinent. 

Mr.  Hitz:  I  object  to  that. 
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The  Court:  Why  not  say,  “is  a  member  of  any  political 
party  ?” 

Mr.  Katz:  “Any  other  political  party.” 

Mr.  Kenny:  That  is  instead  of  “Republican”? 

Mr.  Hitz:  I  object  to  it  on  the  ground  that  the  inquiry 
of  this  committee  in  the  particular  case  was  to  find  out  if 
there  were  any  subversive  activities  in  the  motion 

102  picture  industry. 

It  clearly  now,  after  the  Barsky  case,  as  a  matter 
of  law  is  pertinent  to  that  inquiry  whether  you  are;  a 
communist  or  not.  I 

Mr.  Katz:  The  question  is  the  frame  of  mind  of  these 
jurors.  The  question  is  whether  they  would  look  at  the 
response  of  this  man  who  was  asked  this  question  as  they 
would  a  man  who  was  asked,  “Are  you  a  member  of  any 
other  political  party?”  j 

How  else  can  we  reach 'this  problem? 

The  Court:  I  think  I  will  change  24  to,  “who  is  i  a 
member  of  any  political  party.” 

Number  25  is  out. 

Mr.  Hitz:  How  will  that  read? 

The  Court:  “A  member  of  any  political  party,”  and 
number  25  goes  out. 

Mr.  Kenny:  I  don’t  like  26  or  27.  With  your  permission, 
Your  Honor,  I  will  strike  out  26  and  27. 

The  Court:  No  objection  by  the  Government? 

Mr.  Hitz:  No  objection. 

The  Court:  I  don’t  know  why  you  wanted  that  in  there 
anyway. 

Do  you  want  28  to  stay  in? 

Mr.  Kenny:  I  don’t  want  it  in. 

Mr.  Hitz:  Was  27  permitted? 

103  The  Court:  It  was  withdrawn. 

Mr.  Hitz:  26,  27  and  28  are  withdrawn? 

Mr.  Kenny:  Yes,  26,  27  and  28  are  withdrawn. 

Mr.  Hitz :  Are  those  the  first  three  that  have  been  with¬ 
drawn? 

Mr.  Kenny:  Yes. 
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The  Court:  No;  you  withdrew  number  9. 

Mr.  Kenny:  Yes,  that  is  right. 

The  Court:  I  can’t  give  number  40  because  I  have  to 
instruct  the  jury  that  that  is  the  law.  I  am  going  to  tell 
the  jury  that  if  the  Government  fails  to  establish  guilt 
beyond  a  reasonable  doubt  that  they  must  return  a  verdict 
of  not  guilty. 

Mr.  Kenny:  We  have,  of  course,  the  additional  element 
that  is  subject  to  criticism.  We  want  to  know  how  they 
will  stand  up  if  they  follow  Your  Honor’s  instruction. 

The  Court:  But  you  have  asked  them  over  here  in  pre¬ 
ceding  questions  whether  or  not  there  would  be  any  embar¬ 
rassment  to  them. 

I  will  deny  40,  42,  43,  44,  45,  46,  47,  and  48. 

Do  you  want  to  ask  49? 

Mr.  Katz :  I  think  not. 

Mr.  Hitz:  Withdrawn? 

Mr.  Katz :  Yes,  it  is  withdrawn. 

The  Court:  I  don’t  understand  50.  You  have 
104  not  taken  the  position  that  the  defendant  is  a  com¬ 
munist? 

Mr.  Katz:  No. 

The  Court:  And  yet  you  are  going  to  judge  him,  what 
he  does,  on  the  basis  of  his  alleged  political  affiliations. 

Mr.  Katz:  I  am  only  telling  you  what  we  expect  to  do 
so  you  won’t  be  taken  by  surprise  as  the  case  develops. 

Our  theory  is  that  Lawson  should  be  judged  by  this  jury 
in  the  same  way  they  would  have  judged  this  man  if  the 
whole  problem,  “Are  you  a  member  of  the  Communist 
Party,”  had  not  been  asked. 

The  Court :  That  is  correct. 

Mr.  Katz:  Everything  I  am  trying  to  do  is  shaped 
toward  that  end. 

The  Court :  I  have  to  instruct  the  jury  that  they  have  to 
find  on  the  basis  of  the  evidence,  and  the  question  of 
whether  or  not  he  is  a  communist  is  not  material  at  all. 

Mr.  Katz:  Let’s  withdraw  that. 

Mr.  Kenny:  Yes. 
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The  Court:  It  is  the  same  thing  with  51,  isn’t  it?  Ybu 
may  leave  it  in  if  you  wish. 

Mr.  Katz :  I  would  like  to  leave  it  in. 

The  Court :  You  know  what  you  are  doing  when  you  say, 
“Do  you  think  that  membership  or  sympathetic  association 
by  a  private  citizen  with  any  organization  should  form  the 
basis  for  any  discrimination  against  a  private  citi- 

105  zen?”  You  have  already  indicated  what  organiza¬ 
tion  it  is  by  your  preceding  questions — that  is  the 

Communist  Party. 

Mr.  Kenny:  I  don’t  think  it  is  good. 

Mr.  Katz:  All  right;  we  withdraw  it. 

Mr.  Hitz:  52  I  think  just  comes  out  of  place.  I  don’t 
think  they  should  ask  these  purors  if  they  intend  at  a  later 
time  to  abide  by  the  Court’s  instructions. 

The  Court :  No,  that  almost  comes  under  the  Allen  case. 

Mr.  Katz:  What  we  are  trying  to  ascertain  in  advance 
is  whether  they  will  follow  Your  Honor’s  instructions. 

The  Court :  They  have  to  follow  my  instructions.  I  will 
allow  it,  then.  I 

106  The  Court:  Wliat  is  the  purpose  of  53? 

Mr.  Katz:  Because,  Judge,  try  as  we  might,  and 
with  all  your  instructions  in  the  world,  and  with  the  hullaT 
baloo  that  went  on  about  these  hearings,  and  the  pres^ 
carrying  statements  that  these  men  were  Reds — I  know  you 
are  doing  your  best  to  clear  the  atmosphere,  but  you  ar^ 
going  to  have  ten  thousand  newspapers  and  five  thousand 
hours  of  radio  time  impressing  on  the  minds  of  a  lot  of 
people  what  Lawson  is  and  what  he  did.  Therefore,  these 
people  who  are  enumerated  in  paragraph  53  are  persons 
who,  if  chosen  as  jurors,  might  be  people  who  just  could: 
not  support  your  instructions  against  that  background. 

Mr.  Hitz:  We  do  not  object  to  53.  In  view  of  the 
questions  that  I  should  like  to  ask  on  the  other  side  of  the 
fence,  it  is  perhaps  proper  and  necessary. 

The  Court:  Nos.  54  and  55  are  all  right,  then.  You  are 
going  to  get  everybody  saying  that  they  read  the  Wash- 1 
ington  Times-Herald. 
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Mr.  Kenny:  My  idea  is  the  World  Telegram  and  the 
Hearst  papers.  Everybody  on  the  jury  in  the  Dennis  case 
said,  “Sure,  we  read  that.”  If  we  asked  them  if  they  read 
the  Post,  we  might  get  some  good  jurors. 

Mr.  Hitz:  Would  that  be  a  preliminary  question  leading 
up  to,  Did  you  read  about  these  hearings? 

The  Court :  Oh,  yes.  Do  you  want  to  ask  that  on 

107  your  approach? 

Mr.  Kenny:  And  ask  them  about  the  Times- 
Herald  at  this  point. 

Mr.  Hitz:  No.  56. 

The  Court:  Wait  a  minute;  we  are  not  finished  with  55 
yet. 

Mr.  Hitz:  I  thought  he  had  turned  the  page. 

Mr.  Katz:  I  had.  I  was  looking  for  something  in  con¬ 
nection  with  a  point  Judge  Curran  made. 

Mr.  Kenny:  I  think  if  we  cut  out  the  last  two  lines  of 
55 — that  is,  the  New  York  Enquirer  and  World  Tele¬ 
gram — 

The  Court :  All  right.  But  you  are  entitled  to  ask  them 
if  they  have  read  any  paper  concerning  these  hearings. 

Mr.  Kenny :  The  first  are  propaganda  papers. 

Mr.  Hitz:  Which  ones  have  you  eliminated?  Both  of  the 
last  two  lines? 

Mr.  Kenny:  Yes. 

The  Court:  No.  56. 

“Do  you  believe  it  is  the  right” -  “and  the  duty” 

comes  out - 

“of  every  American  citizen  to  participate  in  such  political 
organizations  as  he  may  choose?” 

I  am  not  going  to  speculate  on  whether  he  is  entitled  to 
criticism  or  respect,  or  what. 

Mr.  Hitz:  It  might  be  limited  in  some  respects 

108  to  if  such  organization  advocates  overthrow. 

The  Court:  “Do  you  believe  that  every  American  ! 
citizen  has  the  right  to  participate  in  such  political  organi¬ 
zation  as  he  may  choose?” 
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Naturally,  if  he  selects  one  which  is  illegal — there  is 
nothing  that  says  that  if  he  is  a  member  of  the  Communist 
Party  it  is  illegal. 

What  do  trade  unions  have  to  do  with  that? 

Mr.  Katz :  They  ask  them  five  questions  about  the  Screen 
Writers’  Guild. 

_  _ _  i 

The  Court  :That  is  not  in  the  indictment. 

Mr.  Katz :  But  let  me  tell  you.  They  are  going  to  offer 
a  transcript  here,  or  we  are.  In  the  first  questions,  the 
colloquy  between  Lawson  and  Thomas  began  about  the 
Screen  Writers’  Guild.  It  is  in  there;  you  just  cannot  keep 
it  out,  with  a  wisecrack  by  Thomas  and  the  pounding  of 
the  gavel. 

The  Court:  Of  course,  if  that  is  the  point,  I  have  no 
objection.  We  have  changed  it  to,  “Do  you  believe.” 

Mr.  Katz:  Yes. 

The  Court:  Are  there  literary,  social,  and  economic 
organizations  in  this  in  addition  to  the  trade  unions?  j 

Mr.  Katz:  No,  they  actually  are  not.  j 

The  Court:  I  think  I  will  take  58  out  then. 

Mr.  Katz:  I  guess  we  ought  to  say  “trade  union”  or; 
“guild.”  It  is  not  called  the  Screen  Writer’s  Union 
109  it  is  the  Screen  Writers’  Guild. 

So  in  57  we  ought  to  say  “Guild.” 

The  Court :  1 1  Groups,  ’  ’  did  you  say  ? 

Mr.  Katz :  Make  it  ‘  ‘  Guild.  ’  ’ 

The  Court :  All  right. 

Mr.  Katz:  “Trade  union  or  guild.” 

Mr.  Hitz:  I  suggest  that  “or  guilt”  be  substituted  or' 
added  after  ‘  ‘  innocence.  ’  ’ 

The  Court:  WThere  is  this? 

Mr.  Hitz:  No.  59. 

The  Court:  “Innocence  or  guilt.” 

Mr.  Kenny:  Yes,  that  is  all  right. 

The  Court:  Sixty-one.  j 

“Would  you  be  prejudiced  against  Mr.  Lawson  because 
he  took  the  position  he  should  be  permitted  to  answer  ques- ; 
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tions  in  his  own  words  and  own  way  without  being  lim¬ 
ited?” 

Mr.  Kenny:  That  is  really  the  issue  in  this  case.  We 
have  lots  of  authority  on  that. 

Mr.  Hitz:  I  think  that  is  going  into  the  evidence. 

The  Court:  I  do  too.  That  is  the  crux  of  your  case.  I 
will  deny  it.  Of  course,  you  have  exceptions  to  all  these 
automatically. 

No.  64  is  denied. 

Mr.  Katz:  We  are  going  to  ask  for  an  instruction. 

110  The  Court:  On  what? 

Mr.  Katz:  On  the  fact  that  the  Congressional  com¬ 
mittee  questioned  him  arbitrarily  or  unreasonably. 

The  Court:  The  courts  have  no  power  over  the  conduct 
of  committees;  that  is  up  to  the  House  itself  to  correct,  if 
it  is  arbitrary. 

Mr.  Margolis:  Your  Honor,  we  have  a  petition  to  be 
signed  by  Mr.  Lawson.  May  we  take  him  out  of  the  court¬ 
room  for  a  few  minutes? 

The  Court:  Yes. 

The  Court :  Sixty-five  is  denied. 

Sixty-six. 

Mr.  Hitz:  I  object  to  that. 

Mr.  Katz :  That  is  crucial.  The  record  shows  that  Law- 
son  said,  “You  are  not  treating  me  equally.  You  have  al¬ 
lowed  other  witnesses  to  read  their  statements;  now  you 
don’t  allow  me  to  read  mine.” 

There  may  be  some  jurors  who,  hearing  that  evidence, 
would  automatically  believe  there  is  something  wrong  with 
a  guy  who  would  point  that  out  to  a  committee.  Following 
your  own  words,  if  a  citizen  cannot  go  to  court  and  ask  the 
court  to  correct  what  the  committee  is  doing,  at  least  a  citi¬ 
zen  before  the  committee  has  a  right  to  get  the  committee 
to  change  its  procedure. 

The  Court:  Nos.  66,  67,  68,  and  69  are  denied. 

111  Nos.  70,  71,  and  72  are  allowed. 

Nos.  73  and  74 - 
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Mr.  Hitz:  As  to  No.  73, 1  think  we  are  getting  too  much 
into  evidence.  I  think  it  should  be  a  general  question :  j 

‘‘Have  you  formed  any  opinion  as  to  the  guilt  or  inno¬ 
cence  of  this  defendant?”  ! 

The  Court :  That  is  what  they  ask. 

Mr.  Hitz:  No.  73?  j 

The  Court:  “Did  you,  after  reading  any  newspaper^ 
form  an  opinion  that  Mr.  Lawson  had  refused  to  answer 
any  questions?” 

Mr.  Hitz :  I  think  it  should  be  as  to  guilt  or  innocence. 

Mr.  Kenny:  The  jury  will  not  understand  what  guilt  or 
innocence  is  now. 

Mr.  Katz:  This  case  is  not  like  any  other,  in  that  the 
radio  was  going  when  this  man  was  on  the  stand.  There 
were  millions  of  people  who  formed  opinions. 

The  Court:  I  will  allow  it.  I  will  allow  Nos.  73,  74,  75^ 
and  76. 

Mr.  Hitz:  No.  76  appears  to  be — I  do  not  think  73  and; 
76  should  both  go  in. 

Mr.  Katz :  We  will  take  No.  76  out. 

Mr.  Hitz:  That  does  not  leave  in  the  possibility  of  form-; 
ing  an  opinion  after  hearing  the  radio. 

The  Court:  No.  74  is  the  radio;  No.  75  is  the  news¬ 
reel. 

112  Mr.  Katz:  They  may  have  heard  sermons  or1 
preachments.  May  we  withdraw  our  withdrawal  of : 
76  ?  Somebody  may  have  got  it  in  Braille. 

The  Court:  No.  77  is  denied.  No.  78  is  denied.  No.  79 
is  denied.  No.  80  is  denied.  j 

Mr.  Katz :  Judge,  what  are  you  doing  with  all  my  sweat  j 
and  tears? 

The  Court:  Well,  I  may  be  building  a  record  for  you. 

No.  81  is  denied.  No.  82  is  denied.  No.  83  is  denied. 

Mr.  Katz:  No.  83  is  in  this  case.  Nos.  81,  82,  and  83 
are  in  these  answers.  He  makes  reference  to  protests  about  j 
censorship.  That  was  what  the  committee  was  trying  to  do.  I 

The  Court:  There  is  only  one  issue  in  this  case:  Did  j 
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Mr.  Lawson  appear  before  the  committee  and  refuse  to 
answer  two  questions  ?  That  is  all  we  have. 

Mr.  Katz :  We  have  only  one. 

The  Court:  Well,  one;  whatever  it  is.  I  thought  there 
were  two  counts. 

Mr.  Kenny.  No,  not  in  this  case. 

The  Court:  That  is  all  there  is.  Let  us  not  go  afield; 
let  us  understand  one  another  at  the  beginning  of  the  trial. 

Mr.  Katz :  But,  Judge,  that  one  question - 

The  Court:  Just  let  me  finish;  then  I  will  let  you  talk. 

There  is  only  one  issue  in  this  case.  It  is  not  ; 
113  whether  or  not  Lawson  was  a  Communist  or  be¬ 
longed  to  a  Communist  organization;  it  is  not 
whether  or  not  there  was  any  communism  in  Hollywood  or 
in  the  motion  picture  industry.  The  only  issue  in  this  case 
is :  Did  Lawson  appear  before  the  Congressional  commit¬ 
tee?  Was  the  question  pertinent?  Did  he  or  did  he  not 
answer?  That  is  all  we  have. 

Mr.  Katz:  Let  me  explain.  When  he  was  on  the  stand, 
the  record  shows  that  he  was  sworn  and  sat  down.  He  then 
stated,  “I  have  got  a  statement.  May  I  read  the  state¬ 
ment?^ 

The  chairman  said,  “You  can’t  read  the  statement.” 

Mr.  Lawson  said,  “You  have  allowed  others  to  read  state¬ 
ments.  Why  don ’t  you  let  me  read  a  statement  ?  ’  ’ 

Then  he  was  asked  a  series  of  questions,  to  which  he  an-  j 
swered.  ! 

He  was  asked  whether  he  was  a  writer. 

He  was  asked  a  number  of  other  questions,  and  he  finally 
answered : 

“It  is- a  matter  of  public  record  that  I  am  a  member  of 
the  Screen  Writers’  Guild. 

The  Court:  Couldn’t  he  have  said,  “yes”? 

Mr.  Katz:  Well,  now,  Judge,  if  that  is  your  approach  to  ; 
this  thing,  then  what  chance  do  we  have  with  the  jury? 

The  Court :  I  was  sugesting  to  you.  We  are  at  side-bar. 

Mr.  Katz :  It  is  pretty  important  that  we  have  our  minds 
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clear  on  this.  Yesterday  Mr.  Margolis  asked  a  cer- 

114  tain  question,  and  you  sustained  objection  to  it  be¬ 
cause  counsel  said  it  was  triple-barreled.  I  can  show 

you  many  cases  which  indicate  that  nobody  should  be  cen¬ 
sured,  nobody  should  have  in  his  mind  the  thought  of  cen¬ 
sure,  because  he  does  not  answer  a  question  either  yes  or 
no. 

The  Court :  I  do  not  disagree  with  you  on  that. 

115  But  you  are  asking  me  this  question,  whether  that 
would  prejudice  the  jury.  He  says  to  me  you  are 

asking  me  this  question  because  of  your  desire  to  get  hold 
of  this  information,  but  when  they  drag  him  off  the  stand 
at  this  last  time,  I  say  that  the  only  thing  that  happened 
when  Lawson  was  put  on  the  stand  was,  “Are  you,  or  are 
you  not,  a  member?”  There  was  no  response,  and  the 
chairman  waits  and  there  was  not  a  word,  and  the  chair-i 
man  says,  “Will  you  answer?”  and  he  said,  “No.” 

Then  you  have  the  approach,  and  the  problem  is  did  he 
refuse,  and  whether  it  did  constitute  a  refusal  is  an  ex-i 
tremely  important  problem — I  do  not  mean  this  by  way  of 
criticism,  Judge,  but  from  your  own  observaton  you  could- 
n ’t  answer  it  yes  or  no.  j 

The  Court:  No,  I  merely  said  that  because,  to  me,  it 
merely  indicates  a  frame  of  mind. 

Mr.  Katz:  That  is  why  we  have  that  framed  that  way;: 
that  is  why  we  are  entitled  to  these  questions. 

The  Court :  What  has  that  to  do  with  it  ? 

Mr.  Katz :  Everything  in  the  world.  j 

Mr.  Kenny :  It  explains  it.  i 

Mr.  Katz:  It  is  here  that  they  were  asking,  and  he  an-, 
swered  it,  and  he  answered  it  pretty  much  as  Mr.  Hitz  says.: 
The  Court:  I  haven’t  any  difficulty  in  understanding; 
you. 

116  Mr.  Hitz:  I  do  not  see  how  the  evidence  proposed 
here  is  going  to  come  out.  I  am  going  to  bring  it; 

out. 
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The  Court:  You  mean  you  are  only  going  to  ask  about 
certain  parts  of  the  transcript  and  ask  if  certain  ques¬ 
tions  were  asked  and  answers  were  made? 

Mr.  Hitz:  Yes,  and  I  think  if  in  the  trial  of  the  case  he 
should  offer  the  entire  transcript  that  anything  he  said 
at  that  time  that  might  be  unforunate  in  the  eyes  of  the 
jury,  is  his  outlook. 

Mr.  Katz:  We  intend  to. 

Mr.  Hitz:  If  a  person  is  charged  with  killing  a  police¬ 
man,  and  he  is  asked  in  the  course  of  the  investigation  of 
the  case,  1 1  Why  did  you  kill  that  policeman?”  and  he  says 
“I  just  killed  two  others  down  the  street,  and  I  thought  I 
might  as  well  kill  the  other” - 

Mr.  Katz :  We  are  going  to  bring  it  out. 

Mr.  Hitz :  Are  you  prejudiced  against  a  man  who  admits 
killing  one,  and  admits  killing  two  others? 

Mr.  Katz :  But  suppose  before  he  assaulted  him  and  had 
killed  the  victim,  the  victim  had  called  him  so  and  so? 

The  Court:  Of  course,  these  three  questions  go  to  the 
question  of  prejudice.  I  will  allow  it. 

Mr.  Hitz :  Numbers  what  ? 

The  Court :  81, 82,  and  83. 

Mr.  Katz :  And  84  is  part  of  the  same  thing. 

117  The  Court :  I  will  allow  84.  85  I  will  deny,  86,  87, 
88, 89, 90, 91,  and  92 — what  about  that? 

Mr.  Katz :  Let  me  tell  you - 

Mr.  Kenny:  I  don’t  think  we  ought  to  have  that  in.  I 
will  withdraw  it. 

The  Court:  Don’t  misunderstand  me;  I  do  not  particu¬ 
larly  object,  or  have  any  objection  to  it. 

Mr.  Kenny:  It  might  lead  into  the  same  kind  of  ques¬ 
tion  we  are  objecting  to  as  to  whether  they  went  to  paro¬ 
chial  schools,  and  whatnot. 

The  Court :  93  is  a  novel  question.  I  suppose  the  answer 
is  yes. 

Now,  we  go  back,  9  is  withdrawn,  12  denied,  13  and  15; 
as  I  understand  you,  gentlemen,  you  are  going  to  change 
that  to  “Do  you  believe?” 
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Mr.  Kenny:  Yes. 

The  Court:  And  do  you  believe  in  that,  you  agree,  or 
do  you  not ;  that  will  apply  to  all  of  these.  15  is  denied. 

Now,  we  come  to  question  18,  19,  20,  21,  22,  23 — 23  is  de¬ 
nied.  22  is  denied. 

Mr.  Kenny:  I  think  Your  Honor  has  already  ruled  on 
that. 

Mr.  Hitz:  23  denied? 

The  Court:  Yes,  21,  22,  and  23  are  denied;  that  18,  19, 
and  20. 

118  Mr.  Katz:  Judge,  you  can’t  keep  that  out  of  this 
case,  if  these  people  have  read  the  Times-Herald  and 

other  papers  about  other  cases,  they  must  be  asked  whether 
Lawson  was  called  as  an  unfriendly  witness.  No  other  case 
since  the  Dreyfus  case  has  gotten  such  unfriendly  atten-; 
tion ;  I  go  on  a  train,  sit  down  to  eat,  in  every  country  club 
it  is  a  matter  of  discussion;  all  you  have  to  do  is  to  be 
charged  with  being  a  communist  and  they  carry  a  heavy; 
burden. 

Mr.  Hitz:  I  think  that  18,  for  example,  in  effect  asks! 
this :  Do  you  think  that  Lawson  had  as  much  right  to  refuse: 
to  answer,  “Are  you  a  member  of  the  Communist  Party?”! 
as  “Are  you  a  member  of  the  Republican  Party,”  and  I  dos 
not  think  this  should  be  put  on  the  same  level  for  the  rea¬ 
son  that  an  individual  juror  could  ignore  being  asked,  “Are! 
you  a  republican?” 

Mr.  Katz :  Oh,  no,  whether  your  attitude  of  mind  would 
be  different.  I 

Mr.  Hitz:  This  is  asking  the  jury  with  regard  to  the; 
law  which  the  Judge  will  give  at  the  conclusion  of  the  case,! 
and  which  is  not  the  true  law.  If  the  juror  answers  this! 
question  by  silence,  “I  believe  Mr.  Lawson  had  just  as! 
much  right  to  answer  this  as  though  he  was  a  republican,”! 
he  could  not  decide  this  case  because  the  Court  would  sav; 
it  does  not  make  any  difference,  but  whether  he,  Lawson,  i 
should  have  answered  the  question;  I  charge  you  it  I 

119  was  a  proper  question,  and  the  only  question  for  you, ; 
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therefore,  is  did  he  answer  it,  and  the  propriety  of  the 
question  is  not  going  to  be  an  issue  in  this  case. 

The  Court:  In  respect  to  18,  19,  and  20,  I  am  going  to 
admit  19  and  20,  and  I  am  going  to  change  18,  because  it 
is  all  the  same  thing,  “Are  you  now  or  have  you  ever  been 
a  member  of  the  Republican,  Democratic  or  Socialist 
party  ?” 

Mr.  Kenny:  Leave  the  “Socialist”  out. 

The  Court:  24  is  changed  in  the  fourt  line  to  read  any 
political  rather  than  republican. 

25  is  denied.  26,  27,  and  28  are  withdrawn. 

40  is  denied.  49, 50  and  51  are  withdrawn. 

Mr.  Kenny:  Your  Honor,  on  page  6,  I  think,  we  could 
well  withdraw  32  to  38. 

Mr.  Hitz:  32  through  38? 

The  Court:  Wait,  they  haven’t  withdrawn  them  yet. 

Mr.  Kenny:  We  don’t  have  to  have  the  Court  say  we 
withdraw  it. 

Mr.  Katz :  Let  it  stay,  w*e  will  sort  of  roll  with  the  punch 
on  that. 

The  Court:  The  last  line,  line  2  of  55  are  withdrawn; 
then  you  are  going  to  change  56  and  57  to  “do  you  believe.” 

Mr.  Hitz:  That  will  apply  to  all  of  the  questions  so 
framed,  I  understand. 

The  Court:  Yes.  58  is  denied,  61,  65,  66,  67,  68, 
120  69,  77,  78,  79,  and  80,  are  denied. 

85  is  denied  and  93,  withdrawn. 

Mr.  Hitz :  I  do  not  have  the  wording  of  one  of  the  earlier 
ones,  “or  any  political  party”  has  been  changed - 

The  Court:  18,  you  mean.  Oh,  no,  I  know  the  one  you 
mean. 

Mr.  Hitz :  Earlier  than  that. 

The  Court :  Page  5,  number  24. 

Mr.  Hitz :  Could  I  have  the  reading  of  24? 

The  Court:  It  is  down  to  the  last  line,  “who  it  is  claimed 
is  a  member  of  any  political  party”  instead  of  “republi¬ 
can.  ’  ’ 
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Mr.  Hitz:  I  have  it,  and  one  other  on  page  3,  18  I  don’t 
understand. 

The  Court:  Insert  between  the  words  “Republican”  and 
“Party”  “or  Democratic.”  “Are  vou  now  or  have  you! 
ever  been  a  member  of  the  Republican  or  Democratic! 
Party?” 

Now,  after  Mr.  Hitz  identifies  the  case  and  asks  his  ques-i 
tions,  you  want  to  ask  these? 

Mr.  Kenny:  Yes.  May  we  have  a  list  of  his  questions?! 

The  Court:  He  hasn’t  any.  You  may  object  to  any  of; 
his. 

Mr.  Hitz :  I  have  a  matter  to  take  up.  There  have  been 
four  subpoenas  served  upon  Andrews  of  the  House,  and;' 
four  upon  Stribling,  the  investigator  of  the  commit-  i 
tee. 

121  The  Court:  Four. subpoenas? 

Mr.  Hitz:  Four  subpoenas  for  the  defense,  and 
that  matter  has  been  brought  to  my  attention,  and  I  have ! 
copies  of  the  subpoenas  here,  and  the  subpoenas  are  re¬ 
turnable  this  morning  at  10  o  ’clock.  The  subpoenas  call 
for,  according  to  Mr.  Stribling,  almost  all  of  the  data  in 
their  files  and,  as  M  r.  Stribling  says - 

Mr.  Kenny:  We  had  better  wait  for  Mr.  Margolis.  Con-  j 
gress  isn’t  in  session  today,  at  any  rate  the  House  isn’t,  j 

The  Court :  I  take  it  you  are  going  to  file  a  motion  ? 

Mr.  Hitz:  And  I  move  to  quash  the  subpoena  based  on  ! 
this  criminal  rule  which  states  as  follows,  Rule  No.  17,  Part  j 
C,  reading  only  a  part  as  follows:  “The  Court,  on  motion  j 
made  promptly  may  quash  or  modify  the  subpoenas  if  the 
subpoenas  would  be  unreasonable  or  oppressive,”  and  I 
think,  reading  that,  the  various  requirements  of  the  sub-  ; 
poenas  would  indicate  that  is  true.  The  records  in  the  j 
subpoena  go  back  in  some  instances  to  1938. 

The  Court:  1938? 

Mr.  Hitz :  Yes,  sir,  and  we  state  it  would  be  oppressive,  j 
and  I  state  this  further,  as  an  officer  of  this  court,  that  ; 
the  data  sought  in  the  subpoena  would  be  immaterial,  and  j 
so  I  make  the  suggestion  here  that  the  Court  rule  that  those  i 
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subpoenas  duces  tecum  as  to  each  one  of  the  parties  named 
be  quashed  because  it  is  oppressive  and  unreason- 

122  able,  or  that  it  be  shown  so  the  Court  may  pass  upon 
it,  and  as  I  view  it  it  is  needless  to  bring  the  matters 

here ;  it  need  not  be  acted  on  immediately,  but  they  cannot 
bring  them  without  the  permission  of  Congress. 

Mr.  Katz :  I  would  like  to  argue  it. 

The  Court :  I  am  not  going  to  take  much  time  to  argue, 
going  back  to  1938.  This  case  will  be  tried  in  lawyer-like 
fashion ;  was  he  asked  a  certain  question,  and  did  he  refuse 
to  answer,  and  I  can’t  see  the  purpose  of  going  back  ten 
years. 

Mr.  Katz :  I  would  like  to  have  an  opportunity  to  argue. 
The  Court:  You  may  have  an  oportunity  to  argue,  but 
not  a  lengthy  argument. 

Mr.  Katz:  I  will  have  to  abide  Your  Honor’s  ruling 

but,  if  I  may  have  a  copy  of  the  memorandum - 

Mr.  Kenny:  Have  we  extra  copies  so  that  it  may  not 
need  to  be  read? 

Mr.  Hitz :  I  would  make  this  suggestion,  that  the  matter 
be  argued  to  the  Court  at  the  time  when  it  is  offered,  and  at 
that  time  certain  things  might  have  taken  place  in  the  trial 
which  would  make  this  matter  more  pertinent. 

Mr.  Katz :  I  think  that  is  an  excellent  idea. 

Mr.  Kenny:  I  saw  Mr.  Andrews  ouside  and  said  “Re¬ 
lax,  -we  will  get  to  that,”  and  he  said  he  would  be  on 
call. 

123  The  Court:  All  right,  Congress  isn’t  in  session. 
Mr.  Hitz:  May  I  take  the  subpoenas? 

Mr.  Katz:  This  is  what  we  mean  in  24  “any  other” - 

The  Court :  I  will  leave  it  in.  All  right,  swear  the  jurors. 

(Thereupon  counsel  returned  to  the  trial  table  and  the 
following  proceedings  were  had  in  open  court:) 

The  Deputy  Clerk:  The  jurors  will  please  rise,  raise 
your  right  hands,  and  be  sworn. 

(Thereupon  the  jury  panel  was  sworn  on  voir  dire.) 


119 

Mr.  Hitz :  Does  Your  Honor  care  to  fill  the  box  with  12 
and  question  them  first? 

The  Court :  No,  I  wish  you  would  identify  the  case  to  the 
entire  panel. 

Mr.  Hitz:  May  it  please  the  Court  and  members  of  the 
jury:  This  case  is  against  John  Howard  Lawson,  who  i§ 
sitting  next  to  my  associate,  Mr.  Dibble. 

Would  you  mind  standing,  Mr.  Lawson?  j 

(Mr.  Lawson  stood.) 

Mr.  Hitz:  Thank  you.  Mr.  Lawson  is  represented  by  a 
number  of  attorneys  in  this  case.  He  is  represented  by  Mr.! 
Robert  W.  Kenny  of  California;  by  Mr.  Charles  Katz  of 
California;  by  Mr.  Ben  Margolis  of  California. 

Has  Mr.  Cohn’s  admission  been  moved  for  the  case? 

Mr.  Kenny:  No. 

124  Mr.  Hitz :  Do  you  intend  to  do  that? 

Mr.  Kenny:  We  intend  to  move  it,  yes,  Mr.  Morris 

Cohn. 

Mr.  Hitz :  Mr.  Morris  Cohn  of  California,  and  I  am  afraid 
that  is  all  I  remember. 

Mr.  Kenny:  Mr.  David  Carliner  of  Washington. 

Mr.  Hitz:  Mr.  David  Carliner  of  Washington. 

Is  Mr.  Bartley  Crum  in  the  case? 

Mr.  Kenny :  He  is  in  the  case  but  he  is  not  in  this  court¬ 
room  today. 

Mr.  Hitz:  I  mean  is  he  in  the  case  in  this  court? 

Mr.  Kenny :  I  am  not  sure  that  he  has  been  admitted. 

Mr.  Hitz :  I  will  mention  his  name,  Mr.  Bartley  Crum  of 
California,  and,  in  addition  to  that,  there  were  two  other  ; 
attorneys  in  the  case  up  until  a  few  days  ago. 

Would  you  mind  giving  their  names? 

Mr.  Kenny:  Mr.  Rosenberg. 

Mr.  Hitz:  Mr.  Rosenberg  of  Washington,  D.  C.  and  aj 
member  of  this  court;  and  who  was  the  other  one? 

Mr.  Kenny:  Mr.  Sharfman. 

Mr.  Hitz:  And  Mr.  Sharfman,  also  of  the  bar  of  this 
court. 
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In  addition  to  this,  Mr.  Rosenwein? 

Mr.  Kenny:  Yes. 

Mr.  Hitz:  His  first  name? 

Mr.  Kenny:  Sam  Rosenwein. 

125  Mr.  Hitz:  Of  the  California  bar. 

Mr.  Kenny:  No,  New  York  bar. 

Mr.  Hitz :  And  also  Mr.  Martin  Popper  of  the  New  York 
bar  and  the  City  of  Washington.  I  think  I  have  named 
them  all,  Mr.  Kenny,  have  I?  I  hope  I  have. 

Mr.  Kenny:  Yes. 

Mr.  Hitz :  Mr.  Lawson  is  charged  with  contempt  of  Con¬ 
gress  ;  he  is  charged  with  contempt  of  the  House  Un-Amer¬ 
ican  Activities  Committee,  and  the  indictment  alleges  that 
the  contempt  consists  of  his  refusal  to  answer  a  particular 
question,  and  that  took  place  in  the  City  of  Washington, 
according  to  the  indictment,  on  January  3,  1947,  in  a  pro¬ 
ceeding  of  that  committee  that  was  known  as  a  motion 
picture  industry  investigation. 

Mr.  Katz:  I  think  you  inadvertently  gave  the  wrong 
date;  it  was  October  27th. 

Mr.  Hitz:  I  beg  your  pardon,  I  did.  October  27,  1947. 
That  investigation  of  the  motion  picture  industry  had  been 
going  on  for  some  considerable  time.  A  number  of  witnesses 
had  been  called  before  the  committee.  It  received  a  good 
deal  of  publicity  in  the  papers,  and  some  over  the  air,  I 
am  told,  and  some  in  theaters,  motion  picture  theaters. 

The  testimony  was  commenced  on  this  subject  October  t 
20th,  about  seven  days  before  they  got  to  Mr.  Lawson.  Mr.  , 
Lawson  was  the  first  of  a  group  of  a  number  of 

126  persons  who  refused  to  answer  the  same  question 
that  Mr.  Lawson  refused  to  answer,  and  some  of  . 

them  an  additional  question. 

Mr.  Katz :  Just  a  minute,  Mr.  Hitz. 

I  think  that  is  highly  improper. 

The  Court:  I  will  sustain  the  objection. 

Mr.  Katz :  And  I  ask  counsel  refrain  from  making  refer¬ 
ences  to  any  case  other  than  Mr.  Lawson’s  case. 
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Mr.  Hitz :  May  I  be  permitted  to  inquire ;  I  was  about  to 
inquire  if  any  of  the  jurors  knew  nine  named  persons,  and 
I  think  it  is  important,  in  view  of  the  well  known  associa-i 
tion  of  this  man  with  the  other  nine,  whether  the  jurors 
knew  any  of  those  others,  and  I  think  it  would  be  valuable! 
if  we  know - 

The  Court :  There  is  an  objection,  and  1  will  sustain  the 
objection. 

Mr.  Katz:  It  would  seem  to  me  it  would  come  better  ini 
questions  on  voir  dire  rather  than  this  form. 

The  Court:  He  is  identifying  the  case  now  and  asking 
jurors  certain  questions. 

127  Mr.  Hitz :  The  House  Un-American  Activities  Com-j 
mittee  in  October,  1947,  was  composed  of  the  follow-! 
ing  Members  of  the  House: 

J.  Parnell  Thomas,  of  New  Jersey,  was  chairman;  he 
still  is. 

Karl  E.  Mundt,  of  South  Dakota. 

John  McDowell,  of  Pennsylvania. 

Richard  Nixon,  of  California. 

Richard  B.  Vail,  of  Illinois. 

John  S.  Wood,  of  Georgia. 

John  E.  Rankin,  of  Mississippi. 

J.  Hardin  Peterson,  of  Florida. 

Herbert  C.  Bonner,  of  North  Carolina. 

Robert  E.  Stripling  was  chief  investigator,  and  Benja- : 
min  Mandel,  the  director  of  research.  j 

In  addition  there  was  on  the  staff  as  chief  investigator! 
Louis  Russell. 

That  committee  is  made  up  at  this  time  in  the  way  1 1 
stated  it  was  in  October,  1947. 

Shall  I  ask  the  questions  now  or  of  the  12  in  the  box? 

The  Court:  We  will  ask  them  of  the  prospective  panel.  I 

Mr.  Kenny :  Tour  Honor,  I  understood  the  procedure  was 
that  we  would  have  the  jurors  in  the  box. 

The  Court:  I  don’t  do  that.  I  qualify  the  panel  as  it  is  | 
and  not  go  through  it  two  or  three  times!  If  you  get 
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128  12  in  the  box  and  six  are  excused  for  cause,  you  have 
to  bring  up  six  more  and  go  through  it  all  again. 

Mr.  Kenny:  I  accede  to  Your  Honor’s  ruling,  but  I  re¬ 
spectfully  object  to  it  because  we  think  the  defendant’s 
rights  are  not  protected  unless  the  jurors  are  individually 
in  the  box  so  that  we  may  identify  the  jurors  and  speak 
with  them  and  know  what  jurors  we  are  addressing  our-  , 
selves  to. 

The  Court:  Well,  they  are  right  back  there;  you  can  talk 
to  them  and  take  a  look  at  them.  Proceed. 

Mr.  Hitz:  This  case  is  brought  by  the  United  States 
Government.  It  is  the  plaintiff,  so-called,  in  this  case.  It  is 
entitled  United  States  versus  John  Howard  Lawson. 

The  Government  is  represented  in  the  trial  of  this  case 
by  Mr.  Dibble  and  myself.  My  name  is  William  Hitz.  I  am 
Assistant  United  States  Attorney,  and  associated  with  me 
in  the  conduct  of  the  case  is  Mr.  Oliver  Dibble,  also  an 
Assistant  United  States  Attorney.  , 

I  think  I  have  identified  this  case  in  a  way  that  you  may 
be  able  to  answer  the  questions  that  I  will  now  ask. 

Do  any  of  you  prospective  jurors  know  Mr.  John  Howard 
Lawson,  the  defendant? 

(No  response.) 

Do  any  of  you  know  any  of  his  several  attorneys  whom  I 
have  mentioned  here  and  most  of  whom  are  in  the  room  and 
you  have  seen? 

129  (No  response.) 

Do  any  of  you  know  me  or  my  associate,  Mr. 

Dibble? 

(No  response.) 

Do  any  of  you  know  George  Morris  Fay,  who  is  the 
United  States  Attorney,  our  superior? 

(No  response.) 

Do  any  of  you  know  any  members  of  the  prosecuting  staff 
of  the  United  States  Attorney’s  office  in  this  city?  Any 
Assistant  United  States  Attorney? 

Do  any  of  you  know  any  members  of  the  House  Un-Amer¬ 
ican  Activities  Committee? 
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(No  response.) 

Do  any  of  your  close  friends  or  any  of  your  relatives 
know  any  members  of  the  Committee? 

(No  response.) 

Are  you  now  employed  by  any  Member  of  Congress  ? 
(No  response.) 

Are  any  of  your  close  friends  or  your  relatives  employed 
by  a  Member  of  Congress? 

(No  response.) 

Do  any  of  you  work  at  the  Capitol  or  any  of  its  office 
buildings? 

The  Court:  Just  a  minute,  Mr.  Hitz:  Is  there  a  juror 
in  the  rear  with  his  hand  up? 

Juror  John  B.  Gordon:  I  work  for  the  Department  of 
Labor. 

130  Mr.  Hitz :  Is  your  work  in  any  way  connected  with 
Congress,  sir? 

Juror  Gordon :  No,  sir. 

The  Court:  What  is  your  name,  please? 

Juror  Gordon:  John  B.  Gordon. 

Mr.  Hitz :  Do  any  members  of  the  panel  subscribe  to  or 
read  any  of  the  following  publications : 

The  Communist? 

(No  response.) 

The  Daily  Workers? 

(No  response.) 

A  publication  called  “In  Fact?” 

(No  response.) 

People’s  World? 

(No  response.) 

Political  Affairs? 

(No  response.) 

New  Masses? 

(No  response.) 

Morning  Freihert? 

(No  response.) 
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Does  any  member  of  your  family  or  does  any  close 
friend  either  subscribe  to  or  read  any  of  those  publications, 
to  your  knowledge? 

(No  response.) 

131  Mr.  Lawson  has  been  for  a  number  of  years  and  is 
now  a  writer  for  motion  pictures,  as  well  as  a  writer 

for  certain  publications,  some  papers  and  some  magazines 
and  other  publications. 

Have  any  of  you  ever  read  anything  that  was  written  by 
Mr.  John  Howard  Lawson,  whether  it  be  the  script  of  a 
play,  a  movie,  a  newspaper,  magazine  article,  or  any  book¬ 
let  he  may  have  written? 

(No  response.) 

There  recently  was  published  a  book  called,  I  believe, 
“The  Hollywood  Trials.’ ’  Is  that  the  correct  name  of  it? 
Mr.  Kenny:  Yes.  I  brought  you  a  copy  of  it. 

Mr.  Hitz:  All  right,  tine.  Has  anyone  read  this  book 
“Hollywood  on  Trial,”  it  is;  written  by  Gordon  Kahn,  with 
a  foreword  by  Thomas  Mann? 

(No  response.) 

Or  any  book  review  of  that  book  that  may  have  appeared 
in  the  last  several  days? 

(No  response.) 

Do  any  of  you  know  any  of  the  following  persons? 

At  this  time  I  propose,  Your  Honor,  to  read  the  names 
of  certain  parties  that  I  think  the  Government  should 
know  whether  these  prospective  jurors  are  acquainted  with 
them.  I  think  Mr.  Katz  knows  whom  I  am  speaking  of. 

Mr.  Katz :  Counsel,  we  showed  you  the  courtesy  of 

132  submitting  our  questions  to  the  Court - 

The  Court:  Just  a  minute.  Come  to  the  bench. 

(Thereupon,  counsel  approached  the  bench  and  conferred 
with  the  Court  as  follows:) 

Mr.  Katz:  I  don’t  know  why  you  couldn’t  have  shown 
them  to  us,  Mr.  Hitz.  We  have  a  tough  enough  burden 
without - 

The  Court:  Who  are  these  people? 
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Mr.  Hitz:  Those  are  the  other  persons  who  are  indicated! 
in  matters  connected  with  this.  I 

The  Court:  Do  you  object  to  this? 

Mr.  Katz :  I  think  that  Mr.  Hitz -  .  j 

Mr.  Hitz:  Don’t  you  lecture  me,  young  man. 

The  Court :  I  asked  if  you  wanted  to  make  an  objection,  i 

Mr.  Katz:  Yes,  we  object  to  this - 

The  Court :  I  will  sustain  the  objection. 

Mr.  Katz :  Second,  Judge,  while  I  am  here,  if  Mr.  Hitz  ; 
has  any  other  line  of  inquiry  he  is  going  into,  it  would  be 
fairer,  instead  of  embarrassing  us  before  the  jury  to  see 
whether  you  are  going  to  agree  or  not  agree  so  it  will  not 
put  Mr.  Kenny  or  me  in  the  spot  of  being  obstreperous,  j 
The  Court:  What  are  you  going  to  ask  about? 

Mr.  Hitz :  I  am  going  to  ask  about  certain  organizations,  j 
The  Court :  What  are  the  organizations  ? 

Mr.  Hitz:  May  I  have  that  list  back,  Mr.  Katz? 

Mr.  Katz:  You  certainly  may  (handing  paper  to  Mr. 
Hitz). 

133  Is  there  anything  else  that  we  are  going  to  do 
that  we  can  save  some  time  while  we  are  here  ? 

Mr.  Hitz:  That  is  all  I  have  in  mind  now. 

If  the  Court  requires  it  and  any  other  questions  occur  to 
me  I  will  submit  them  at  the  bench.  In  fact  that  was  my 
purpose  in  the  last  question.  I  was  stating  to  the  Court  the 
question  I  propose  to  ask. 

The  Court :  Very  well. 

(Thereupon  counsel  resumed  their  places  at  the  counsel 
table  and  the  following  proceedings  were  had  in  open 
court:) 

Mr.  Hitz :  Do  any  members  of  the  panel  belong  to  any  of 
the  following  organizations,  or  does  any  close  friend  of 
yours  or  any  relative,  to  your  knowledge,  belong  to  any  of 
these  organizations : 

American  League  for  Peace  and  Democracy?  Formerly 
it  was  called  the  American  League  Against  War  and 
Fascism. 
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(No  response.) 

American  Peace  Mobilization  and  its  successor,  “Amer-. 
ican  Peoples  Mobilization  ?  *  ’ 

(No  response.) 

American  Youth  for  Democracy! 

(No  response.) 

Did  any  of  you,  or  any  of  your  friends,  to  your  knowl¬ 
edge,  or  any  relative,  to  your  knowledge,  belong  to 

134  the  “Young  Communist  League”  while  it  was  in 

existence?  I 

(No  response.) 

The  Civil  Eights  Congress? 

(No  response.) 

When  I  ask  if  any  of  you  or  your  friends  or  relatives 
belong  to  these  organizations,  I  of  course  mean  are  you  or 
are  they  subscribers,  sponsors,  backers,  as  well  as  mem¬ 
bers  of  them? 

(No  response.) 

Have  any  of  you  subscribed  to  or  attended  meetings  of 
the  “Civil  Eights  Congress?” 

(No  response.) 

The  “Committee  of  1000?” 

(No  response.) 

The  “Communist  Party?”  Also  known  at  one  time  as 
the  “Communist  Political  Association?” 

(No  response.) 

“The  United  Negro  and  Allied  Veterans  of  America?” 
(No  response.) 

The  “International  Workers  Order?” 

(No  response.) 

The  “League  of  Women  Shoppers?” 

(No  response.) 

The  “Joint  Anti-Fascist  Eefugee  Committee?” 

(No  response.) 

135  I  would  like  again  to  state  that  I  am  asking  wheth¬ 
er  you  belong,  whether  you  have  been  solicited, 

whether  you  have  contributed  to  any  of  these  organizations, 
or  whether  vour  friends  or  relatives  have? 
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(No  response.) 

The  “National  Negro  Congress ?” 

(No  response.) 

The  “National  Federation  for  Constitutional  Liberties? 
(No  response.) 

“Washington  Committee  for  Democratic  Action ?” 
(No  response.) 

“United  American  Spanish  Aid  Committee ?” 

(No  response.) 

“Veterans  of  the  Arbaham  Lincoln  Brigade ?” 

(No  response.) 

“Washington  Book  Shop  Association ?” 

(No  response.) 

“Washington  Committee  for  Aid  to  China?’ ’ 

(No  response.) 

“Workers  Alliance?” 

(No  response.) 

“Workers  Party?” 

(No  response.) 

“Independent  Citizens  Commitee  of  the  Arts,  Sciences 
and  Professions?” 

136  (No  response.) 

The  “National  Committee  for  Defense  of  Political 
Prisoners?” 

(No  response.) 

The  “International  Labor  Defense?” 

(No  response.)  •  *' " 

“League  of  American  Writers?” 

(No  response.) 

“Screen  Writers  Guild?” 

(No  response.) 

“Progressive  Citizens  of  America?” 

(No  response.) 

Or  the  recently  formed  “Freedom  from  Fear  Commit¬ 
tee?” 

(No  response.) 

Have  any  of  the  prospective  jurors  been  solicited  or 
communicated  with  in  reference  to  the  defense  of  John 
Howard  Lawson? 
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(No  response.) 

Or  of  anyone  else  who  has  been  charged  with  contempt 
of  the  Un-American  Activities  Committee? 

(No  response.) 

The  issue  in  this  case  will  have  to  do  with  the  refusal 
alleged  in  the  indictment  of  the  defendant  to  answer  a  par¬ 
ticular  question. 

I  would  like  to  ask  the  members  of  the  panel 

137  whether  there  is  any  feeling  which  you  have,  pro 
or  con,  for  or  against,  in  reference  to  the  House  Un- 

American  Activities  Committee,  which  would  make  it 
either  impossible  or  embarrassing  for  you  to  decide  this 
case  on  the  evidence  bearing  on  that  one  issue,  and  the  law 
that  the  Court  will  give  you? 

(No  response.) 

Can  you  decide  a  question  involving  the  committee  fairly, 
with  reference  to  the  Government  on  the  one  hand,  and 
the  defense  on  the  other? 

(No  response.) 

Does  anyone  have  any  prejudice  either  for  or  against 
the  committee? 

(No  response.) 

Has  anyone  any  opinion  with  regard  to  the  illegality  of 
the  Un-American  Activities  Committee? 

(No  response.) 

Has  anyone  expressed  any  feeling  or  opinion  with  regard 
to  the  illegality  of  the  Un-American  Activities  Committee? 

(No  response.) 

And  those  same  questions  with  regard  to  the  conduct  of 
that  committee,  the  way  it  has  conducted  its  business,  and 
questioned  witnesses? 

(No  response.) 

Have  you  any  opinion  with  respect  to  the  propriety  or 
the  impropriety  of  it,  or  have  you  expressed  any  such 
opinion? 

138  (No  response.) 

Does  any  reason  of  any  sort  sugegst  itself  to  any 
prospective  juror  why  he  or  she  could  not  decide  this  case 
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on  the  facts  that  will  be  brought  out  in  evidence,  and  the 
law  which  will  be  given  to  you  by  the  Court,  which  you  must 
follow? 

(No  response.) 

I  take  it,  then,  from  the  failure  of  any  juror  to  answer! 
any  question  by  volunteering  any  information,  you  all  con-; 
sider  yourselves  able  to  decide  this  question  without  biasi 
or  partiality  on  either  side. 

(No  response.) 

The  Court: We  will  take  a  10-minute  recess. 

(Short  recess.) 

139  Mr.  Hitz :  May  we  come  to  the  bench,  Your  Honor  ?  j 
The  Court:  Yes. 

(At  the  bench:) 

Mr.  Kenny:  This  is  the  perpendicular  practice  of  law,; 
Your  Honor;  we  have  been  standing  all  morning. 

Mr.  Hitz :  I  should  like  to  renew  my  request  to  ask  if  any 
of  the  jurors  know  the  people  who  have  been  commonly ; 
associated  with  the  defendant  here  in  the  several  indict-! 
ments  against  the  so-called  Hollywood  people.  I  shall  not ! 
refer  to  them  in  that  way,  but  shall  merely  ask,  Do  you ' 
know  such  and  such  a  person? 

The  Court:  You  will  just  ask  the  names,  without  saying 
that  they  are  defendants  who  are  charged? 

Mr.  Hitz :  Yes.  I  think  it  is  almost  aboslutely  necessary 
to  do  it. 

Mr.  Katz :  If  you  will  state  in  the  record  what  your  ques¬ 
tion  is  going  to  be,  then  we  can  tell  if  we  are  going  to  ob-  j 
ject  to  it  or  not. 

Mr.  Hitz:  Very  well. 

“Do  you  know  Dalton  Trumbo,”  and  the  other  eight  I 
names  of  the  so-called  Hollywood  defendants,  “or  do  any  | 
of  your  close  friends  know  them?” 

Mr.  Katz :  We  cannot  agree  to  it,  but  we  will  submit  to  it 
on  the  record. 

The  Court:  It  might  be  grounds  for  peremptory  i 

140  challenge  in  case  one  of  the  jurors  happened  to  be  a  | 

| 
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(No  response.) 

Or  of  anyone  else  who  has  been  charged  with  contempt 
of  the  Un-American  Activities  Committee? 

(No  response.) 

The  issue  in  this  case  will  have  to  do  with  the  refusal 
alleged  in  the  indictment  of  the  defendant  to  answer  a  par¬ 
ticular  question. 

I  would  like  to  ask  the  members  of  the  panel 

137  whether  there  is  any  feeling  which  you  have,  pro 
or  con,  for  or  against,  in  reference  to  the  House  Un- 

American  Activities  Committee,  which  would  make  it 
either  impossible  or  embarrassing  for  you  to  decide  this 
case  on  the  evidence  bearing  on  that  one  issue,  and  the  law 
that  the  Court  will  give  you? 

(No  response.) 

Can  you  decide  a  question  involving  the  committee  fairly, 
with  reference  to  the  Government  on  the  one  hand,  and 
the  defense  on  the  other  ? 

(No  response.) 

Does  anyone  have  any  prejudice  either  for  or  against 
the  committee? 

(No  response.) 

Has  anyone  any  opinion  with  regard  to  the  illegality  of 
the  Un-American  Activities  Committee? 

(No  response.) 

Has  anyone  expressed  any  feeling  or  opinion  with  regard 
to  the  illegality  of  the  Un-American  Activities  Committee? 

(No  response.) 

And  those  same  questions  with  regard  to  the  conduct  of 
that  committee,  the  wav  it  has  conducted  its  business,  and 
questioned  witnesses  ? 

(No  response.) 

Have  you  any  opinion  with  respect  to  the  propriety  or 
the  impropriety  of  it,  or  have  you  expressed  any  such 
opinion? 

138  (No  response.) 

Does  any  reason  of  any  sort  sugegst  itself  to  any 
prospective  juror  why  he  or  she  could  not  decide  this  case 
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on  the  facts  that  will  be  brought  out  in  evidence,  and  the; 
law  which  will  be  given  to  you  by  the  Court,  which  you  must: 
follow?  I 

(No  response.) 

I  take  it,  then,  from  the  failure  of  any  juror  to  answer; 
any  question  by  volunteering  any  information,  you  all  con-! 
sider  yourselves  able  to  decide  this  question  without  bias 
or  partiality  on  either  side.  j 

(No  response.) 

The  Court: We  will  take  a  10-minute  recess. 

(Short  recess.) 

i 

139  Mr.  Hitz :  May  we  come  to  the  bench,  Your  Honor?  j 
The  Court:  Yes. 

(At  the  bench:) 

Mr.  Kenny:  This  is  the  perpendicular  practice  of  law,; 
Your  Honor;  we  have  been  standing  all  morning. 

Mr.  Hitz:  I  should  like  to  renew  my  request  to  ask  if  any  j 
of  the  jurors  know  the  people  who  have  been  commonly 
associated  with  the  defendant  here  in  the  several  indict- 

i 

ments  against  the  so-called  Hollywood  people.  I  shall  not 
refer  to  them  in  that  way,  but  shall  merely  ask,  Do  you 
know  such  and  such  a  person? 

The  Court:  You  will  just  ask  the  names,  without  saying  j 
that  they  are  defendants  who  are  charged? 

Mr.  Hitz :  Yes.  I  think  it  is  almost  aboslutely  necessary  ' 
to  do  it. 

Mr.  Katz :  If  you  will  state  in  the  record  what  your  ques-  j 
tion  is  going  to  be,  then  we  can  tell  if  we  are  going  to  ob-  j 
ject  to  it  or  not. 

Mr.  Hitz:  Very  well. 

“Do  you  know  Dalton  Trumbo,”  and  the  other  eight 
names  of  the  so-called  Hollywood  defendants,  “or  do  any  j 
of  your  close  friends  know  them  ?  ’  ’ 

Mr.  Katz :  We  cannot  agree  to  it,  but  we  will  submit  to  it  | 
on  the  record. 

The  Court:  It  might  be  grounds  for  peremptory  j 

140  challenge  in  case  one  of  the  jurors  happened  to  be  a  j 
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close  friend.  I  will  allow  it  since  yon  do  not  refer  to  them 
other  than  by  name. 

Mr.  Katz:  As  long  as  the  record  shows  that  the  ques¬ 
tion  Mr.  Hitz  puts  is  the  one  that  is  now  in  the  record. 

The  Court :  That  is  right.  He  is  not  going  to  vary  it  in 
any  way. 

Mr.  Katz:  I  think  the  record  should  show,  Judge,  that 
before  any  interrogation  of  any  juror  began,  we  were  re¬ 
quested  by  the  Court  to  hand  up  in  writing  the  questions 
that  we  proposed  to  put  to  the  jurors. 

The  Court:  I  do  not  think  I  said  it  in  that  exact  lan¬ 
guage.  I  thought  I  asked  you  if  you  had  any  questions  to 
ask  of  the  jurors,  and  you  handed  up  to  me  the  paper. 

Mr.  Katz:  Well,  whatever  the  record  is;  I  do  not  think 
I  was  here  at  that  particular  moment.  We  proposed  them 
in  writing,  and  we  submitted  them  in  writing,  so  that  the 
United  States  could  have  an  opportunity  before  the  ques¬ 
tions  were  asked  to  make  objections,  and  the  record  should 
show  that  we  had  a  conference  at  side  bar  which  lasted  for 
close  to  an  hour,  in  which  the  Court  heard  arguments  on 
both  sides  with  respect  to  the  93  written  questions  on  voir 
dire  proposed  to  be  submitted  by  the  defendant. 

I  wonder,  Judge  Curran,  if  you  would  have  objection  to 
having  marked  for  identification  the  original  of  that 
141  list,  which  contains  your  rulings,  so  that  the  record 
may  show  it? 

The  Court :  It  is  going  to  be  filed  away  in  the  jacket. 

Mr.  Katz:  All  right.  I  did  not  want  to  be  carrying  it 
around. 

The  Court:  I  gave  it  to  Mr.  Kenny,  so  that  he  may  ask 
the  questions. 

Mr.  Katz :  Does  it  get  a  preferred  exhibit  number  of  any 
kind? 

The  Court :  No ;  it  is  filed  in  the  record. 

Mr.  Katz:  We  want  the  record  to  show  our  objection  to 
the  process  by  which  Mr.  Hitz  proposed  questions  orally  to 
the  panel  without  our  having  had  an  opportunity  in  advance  1 
to  interpose  objections  to  those  questions,  in  the  manner 
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in  which  the  defense  proceeded — that  is,  submitting  an  out-i 
line  of  proposed  questions  to  the  Government,  the  Court 
permitting  the  Government  to  be  heard,  and  the  Court  rul¬ 
ing  on  the  precise  questions  which  the  counsel  for  the  de^ 
fense  could  ask,  before  any  questions  were  put  to  the  jury. 

The  Court:  Very  well. 

Mr.  Katz:  We  should  like  the  record  further,  Judge; 
Curran,  if  you  will  be  kind  enough  to  do  so,  to  contain  some; 
graphic  depiction  of  the  physical  surroundings  of  the  court-1 
room,  showing  where  the  defendant  sat  while  Mr.  Hitz  in¬ 
terrogated  the  panel  and  where  the  panel  itself  sat,; 

142  so  that  our  record,  if  there  is  an  appeal,  may  be  pre-j 
sented  in  the  form  of  giving  the  reviewing  court  as 

visually  as  possible  a  picturization  of  the  setting. 

We  should  like  to  have  the  record  show,  Mr.  Hitz,  if  you: 
will  agree  that  this  is  the  physical  setup,  that  the  panel — i 
proposed  jurors — sat  in  the  rear  of  this  courtroom,  which 
is  the  Department  No.  3;  that  between  the  panel  of  pro-i 
posed  jurors  and  the  defendant  there  was  a  row,  and  there j 
is  a  row,  of  seats  occupied  by  ladies  and  gentlemen  of  the  i 
press ;  that  between  the  panel — proposed  jurors — and  the  j 
ladies  and  gentlemen  of  the  press  there  is  then  an  aisle  be¬ 
tween  the  ladies  and  gentlemen  of  the  press  and  the  coun-  j 
sel  table,  at  which  the  defendant  and  his  counsel  sit;  and 
that  for  the  defendant  to  see  the  panel  of  jurors,  he  must  j 
look  past  this  row  of  newspaper  men  and  women. 

The  record  should  show  our  request  that  the  impanel-  j 
ment  of  the  jury  take  place  in  the  form  as  follows :  of  hav-  j 
ing  the  proposed  jurymen  take  the  box  and  be  seated - 

The  Court :  Now,  look.  I  am  conducting  this  trial. 

Mr.  Katz :  I  am  not  suggesting  that  you  are  not. 

The  Court :  I  do  not  want  any  more  reference  to  that.  I 
run  this  court  in  the  way  I  deem  proper. 

Mr.  Katz :  I  do  not  want  to  imply  that  you  do  not. 

The  Court:  I  do  not  want  any  more  reference  to  the 
courtroom,  the  jurors,  or  where  the  defendant  sat. 

143  Mr.  Katz:  With  that  ruling,  I  shall,  of  course,  re- 
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frain  from  making  the  statement  which  I  should  otherwise 
wish  to  make  to  complete  the  record. 

The  Court :  Very  well.  Let  us  proceed. 

Mr.  Hitz:  I  have  two  matters.  First,  I  should  like  to 
propose  now  a  queston  that  I  should  like  to  ask  of  the  jury, 
and  that  is:  Do  any  of  the  members  of  the  panel  or  any 
close  friends  or  any  relatives,  to  their  knowledge,  work  for 
or  engage  in  the  activities  of  the  National  Lawyers  Guild? 
The  pertinency  of  that  inquiry  is  that  one  of  the  attorneys 
in  this  case  is  very  active  in  that  organization.  I  think  it 
would  be  well  to  ascertain  whether  or  not  anyone  is  em¬ 
ployed  by  that  organization. 

The  Court:  Just  the  question — that  is  all — if  they  are 
employed  by  the  National  Lawyers  Guild? 

Mr.  Katz :  That  is  all  right. 

Mr.  Hitz:  In  addition  to  that,  there  might  possibly  be, 
not  along  the  lines  of  the  questioning  already  gone  into,  but 
of  certain  individual  jurors,  after  they  have  taken  their 
seats,  a  question  or  two  directed  to  them  individually,  as 
distinguished  from  the  entire  panel,  as  we  have  done  al¬ 
ready. 

The  Court :  We  will  take  that  up  when  we  come  to  it.  I 
do  not  want  to  shut  off  either  side,  if  you  feel,  after  the 
jurors  get  into  the  box,  that  there  is  some  question  that 
should  be  asked. 

144  Mr.  Kenny:  Now,  Your  Honor,  the  Court  of  Ap¬ 
peals  has  set  the  argument  on  the  writ  of  mandate 
applied  for,  for  3 :15  this  afternoon. 

The  Court:  They  let  me  set  the  time  this  afternoon,  so 
I  will  set  it  for  a  time  between  2:30  and  3.  The  Clerk  of 
the  Court  of  Appeals  just  left  my  office.  I  told  him  how 
far  we  had  progressed.  We  will  not  get  into  the  actual 
trial  of  the  case;  I  will  adjourn  so  that  you  can  go  to  the 
Court  of  Appeals. 

What  I  figured  on  was  that  you  could  get  through  ask¬ 
ing  these  questions  of  the  jurors,  and  possibly  select  a 
jury.  Then  I  will  recess,  so  that  you  can  go  to  the  Court 
of  Appeals  some  time  between  2 :30  and  3. 
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Mr.  Kenny:  We  shall  need  a  little  time  to  prepare. 

Mr.  Katz :  That  is  the  point. 

The  Court:  I  thought  you  were  already  prepared  when 
you  filed  it. 

Mr.  Katz :  We  were  up  all  night  just  on  the  physical  work 
of  typing  these  things. 

The  Court:  How  much  time  do  you  want? 

Mr.  Kenny:  I  think -  I 

.The  Court:  Can  you  finish  asking  these  questions  you 
have  by  12:30? 

Mr.  Kenny:  Oh,  no.  You  allowed  about  70. 

The  Court :  You  are  just  going  to  ask  them.  What 
145  I  have  in  mind  in  saying  that  is  that  if  you  do  that, 
it  might  still  be  that  you  would  not  have  time  to 
prepare,  and  I  would  adjourn  from  then  until  tomorrow 
morning,  so  that  you  would  have  from  after  the  luncheon 
recess  to  get  ready  for  your  argument  in  the  Court  of  Ap¬ 
peals. 

Mr.  Kenny:  I  would  like  to  suggest  one  other  thing. 
I  will  ask  these,  and  then  if  we  have  the  first  12  drawn  and 
then  adjourn,  we  would  then  be  able  to  have  that  discussion, 
that  lawyers  always  have,  about  questions  of  peremptory- 
challenges  and  challenges  for  cause. 

The  Court :  Let  us  see  how  it  progresses. 

Mr.  Kenny:  All  right. 

( After  leaving  the  bench : )  i 

Mr.  Hitz:  May  it  please  the  Court,  I  have  two  more 
questions  that  have  already  been  permitted  by  the  Court;. 

Do  any  of  you  know  the  following  named  persons,  or 
does  any  relative  or  any  close  friend,  to  your  knowledge; 
know  any  of  them : 

Dalton  Trumbo? 

(No  response.) 

Mr.  Hitz:  Albert  Maltz? 

(No  response.) 

Mr.  Hitz:  Alvah  Bessie? 

(No  response.) 
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Mr.  Hitz:  Samuel  Omitz? 

146  (No  response.) 

Mr.  Hitz:  Herbert  J.  Biberman? 

(No  response.) 

Mr.  Hitz:  Edward  Dmytryk ? 

(No  response.) 

Mr.  Hitz:  Adrian  Scott? 

(No  response.) 

Mr.  Hitz:  Ring  Lardner,  Jr.? 

(No  response.) 

Mr.  Hitz:  Lester  Cole? 

(No  response.) 

Mr.  Hitz:  I  take  it  that  your  answer  is  “No”  as  to 
whether  you  know  any  of  those  persons. 

(No  response.) 

Mr.  Hitz:  Do  any  of  you,  or  does  any  close  friend  or 
any  relative,  work  or  participate  in  any  of  the  activities  of 
the  National  Lawyers  Guild? 

(No  response.) 

Mr.  Hitz:  That  is  all,  Your  Honor.  I  have  no  further 
questions. 

EXAMINATION  OF  JURY  PANEL  ON  VOIR  DIRE 
ON  BEHALF  OF  DEFENDANT 

Mr.  Kenny:  Ladies  and  gentlemen  of  the  panel:  My 
name  is  Robert  Kenny.  I  am  one  of  the  attorneys  for 
John  Howard  Lawson,  the  defendant.  I  have,  as 

147  Mr.  Hitz  had,  several  questions.  I  hope  that  you 
will  each  consider  them  individually  and  carefully, 

as  if  some  person  close  to  you  were  the  defendant  on  trial, 
so  that  you  can  give  as  conscientious,  careful,  and  indi¬ 
vidual  an  answer  to  these  questions  as  is  possible. 

Does  any  member  of  the  panel  know  Mr.  Hitz,  here,  or 
Mr.  Dibble,  his  assistant? 

(No  response.) 

Mr.  Kenny:  Does  any  member  of  the  panel  know  any 
Congressmen  who  are  now  or  who  have  been  at  any  time 
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members  of  the  House  Committee  on  Un-American  Activi¬ 
ties? 

(No  response.) 

Mr.  Kenny:  Does  any  member  of  the  panel  know  anv 
employee  or  member  of  the  staff  of  that  committee  on  Un- 
American  Activities? 

(No  response.) 

Mr.  Kenny:  Does  any  member  of  the  panel  know  any 
person  who  works  or  who  has  worked  as  an  investigator  or 
undercover  man  for  the  House  Committee  on  Un-American1 
Activities? 

(No  response.) 

Mr.  Kenney:  Has  any  member  of  the  panel  testified 
before  or  given  information  to  the  House  Committee  on; 
Un-American  Activities? 

(No  response.) 

148  Mr.  Kenny:  Does  any  member  of  the  panel  know: 

any  person  who  has  testified  before  or  given  infor-l 
mation  to  the  House  Committee  on  Un-American  Activi-j 
ties? 

(No  response.) 

Mr.  Kenny:  Has  any  member  of  the  panel  read  tran¬ 
scripts  of  hearings  or  reports  of  the  House  Committee  on; 
Un-American  Activities? 

(No  response.) 

Mr.  Kenny:  Is  any  member  of  the  panel,  or  any  member i 
of  his  family,  friendly  with  or  related  to  or  associated  with 
the  Federal  Bureau  of  Investigation — the  FBI? 

(Mr.  Frank  R.  Cole  rose.) 

Mr.  Kenny:  Are  there  any  other  members  besides  Mr.; 
Cole  who  are  acquainted  with  members  of  the  FBI  ? 

Mr.  Charles  M.  Murphy :  A  past  member,  not  a  present j 
member. 

Mr.  Kenny:  I  thank  Mr.  Cole  and  Mr.  Murphy  for  those 
answers.  ! 
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Can  any  others  go  back  in  their  memories  and  think  if 
they  have  any  friendly  connections  with  members,  past  or 
present,  of  the  FBI? 

Mrs.  Mary  Carpenter  Harison:  I  used  to  work  for  the 
FBI. 

Mr.  Kenny:  Thank  you  very  much.  I  hope  each 

149  of  these  questions  can  be  examined  in  your  minds 
that  way.  We  are  merely  trying  to  find  out  the  facts 

of  what  is  in  your  minds,  for  we  want,  as  the  Government 
wants,  to  have  an  absolutely  fair  and  impartial  jury  in  this 
matter. 

Now,  I  am  going  to  ask  you  a  question  that  I  hope  you 
will  follow  carefully: 

Do  you  believe  that  freedom  of  speech,  freedom  of 
opinion,  and  freedom  of  political  association,  just  like 
freedom  of  religion  and  freedom  of  religious  associations, 
are  among  the  foundations  of  our  democratic  way  of  life? 
(No  response.) 

Mr.  Kenny:  Is  there  any  of  you  who  does  not  believe 
that? 

(No  response.) 

Mr.  Kenny:  Do  you  believe  that  freedom  of  political 
opinion  means  freedom  to  hold  any  political  opinion,  even 
if  it  is  a  minority  opinion? 

(No  response.) 

Mr.  Kenny:  Do  any  of  you  not  believe  that? 

(No  response.) 

Mr.  Kenny:  Do  you  believe  that  every  person  has  the 
right  freely  to  differ  with  and  to  criticize  a  committee  of 
Congress  or  any  other  branch  of  the  Government? 

(No  response.) 

Mr.  Kenny:  Do  you  believe  any  person  has  the 

150  right  to  criticize? 

(No  response.) 

Mr.  Kenny:  Does  anyone  disagree  with  that  idea? 

(No  response.) 

Mr.  Kenny:  Do  you  believe  that  a  defendant  in  a  crim¬ 
inal  case  is  entitled  to  be  judged  solely  on  the  basis  of  his 


137 


i 

i 


alleged  criminal  conduct  and  not  on  the  basis  of  his  political 
belief  or  political  association  ? 

(No  response.) 

Mr.  Kenny:  You  all  believe  that? 

(No  response.) 

Mr.  Kenny:  Do  you  believe  that  a  citizen  has  the  right 
— the  right — to  question  any  invasion  of  his  constitutional 
rights  by  any  agency  of  the  Government? 

(No  response.) 

Mr.  Kenny :  I  hope  you  will  follow  this  question  closely 
and  that  you  will  each  give  your  individual  attention. 

Supposing  that  a  man  were  charged  with  contempt  of 
Congress  for  allegedly  refusing  to  answer  this  question: 

“Are  you  now,  or  have  you  ever  been,  a  member  of  th|e 
Republican  or  Democratic  Party?’ 

Would  your  attitude  or  frame  of  mind  toward  such  a 
defendant  be  any  different  than  your  attitude  toward  the 
defendant,  Mr.  John  Howard  Lawson  here,  who  is  in  this 
case  charged  with  contempt  of  Congress  for  allegedly 
151  refusing  to  answer  the  question : 

“Are  you  now,  or  have  you  ever  been,  a  member 
of  the  Communist  Party?” 

Each  of  you  individually  think  that  over.  Would  it 
make  any  difference  in  your  frame  of  mind  in  judging  a 
man  who  refused  to  answer  the  question : 

“Are  you  now,  or  have  you  ever  been,  a  member  of  the 
Democratic  or  Republican  Party  ?  ’  ’ 

A  Venireman:  Would  you  repeat  that  entire  question? 

Mr.  Kenny :  Thank  you.  I  thank  you  for  your  attention 
to  that  question.  I  will  concede  that  it  is  a  long,  involved 
question,  but  it  is  a  critical  one. 

Supposing  that  a  man  were  charged  with  contempt  of 
Congress  for  allegedly  refusing  to  answer  the  question : 

“Are  you  now,  or  have  you  ever  been,  a  member  of  the 
Republican  or  Democratic  party?” 

Now,  would  your  attitude  or  frame  of  mind  toward  such 
a  defendant  be  any  different  than  your  attitude  or  frame 
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of  mind  toward  Mr.  Lawson,  who  is  here  charged  with  ; 
refusing  to  answer  the  question : 

“Are  you  now,  or  have  you  ever  been,  a  member  of  the 
Communist  Party?” 

The  Court:  Not  us  not  repeat  that  question.  It  has  been 
repeated. 

Mr.  Kenny:  I  shall  not,  Your  Honor.  i 

152  May  I  have  the  juror’s  name? 

A  Venireman:  Edward  B.  Anderson. 

Mr.  Kenny:  What  is  your  response  to  that?  Would  your 
attitude  or  frame  of  mind  be  any  different? 

Mr.  Edward  B.  Anderson :  It  would  be  no  different. 

Mr.  Kenny:  Do  you  believe  that  a  man  who,  it  is 
claimed,  is  a  member  of  the  Communist  Party  has  any 
lesser  right  with  respect  to  his  politics  and  his  political  • 
affiliations  than  a  man  who,  it  is  claimed,  is  a  member  of 
any  political  party? 

(No  response.) 

The  Court:  Mr.  Kenny,  I  must  insist  that  you  ask  the 
question  and  not  repeat  it  in  other  language. 

Mr.  Kenny:  All  right.  I  was  merely,  Your  Honor,  trying 
to  make  sure  that  we  got  the  individual  consideration  of 
each  juror. 

Because  of  the  nature  of  this  case,  ladies  and  gentlemen 
of  the  panel,  do  you  believe  that  if  you  were  selected  as  a 
juror,  and  you  came  to  the  conclusion  that  a  verdict  of  not 
guilty  was  required,  that  this  would  not  embarrass  you  in  * 
any  political  or  any  other  organization  of  which  you  hap¬ 
pened  to  be  a  member? 

(No  response.) 

Mr.  Kenny:  Because  of  the  nature  of  this  case,  do  you 
believe  that  if  you  were  selected  as  a  juror,  and  you 

153  came  to  the  conclusion  that  a  verdict  of  not  guilty 
was  required,  that  this  would  embarrass  you  among 

your  family  or  your  friends  and  your  acquaintances  ? 

(No  response.)  i 

Mr.  Kenny:  Now,  to  this  question  many  of  you  will  prob-  j 
ably  answer  in  the  affirmative.  I  will  ask  you  your  names, 
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if  you  will  just  raise  your  hands. 

Are  you  now,  or  have  you  ever  been,  a  Government  em¬ 
ployee? 

(A  number  of  veniremen  raised  their  hands.) 

(No  response.) 

Mr.  Kenny:  I  wonder - 

The  Court:  Please  stand.  Beginning  in  the  front  row  on 
the  left,  please  let  us  have  your  names. 

Mr.  Katz:  Excuse  me,  Judge  Curran;  beginning  here 
(indicating)  ?  j 

The  Court :  On  the  left. 

Mr.  Hamlyn  0.  Potter:  Does  that  include  the  armed 
service?  j 

Mr.  Kenny:  I  would  exclude  the  armed  service,  unless 
you  are  a  civilian  employee,  or  something  of  that  character. 

Now - 

A  Venireman:  John  G.  Hurley. 

154  The  Court :  Just  a  minute,  what  part  of  the  Goy- 
erament? 

I 

A  Juror:  General  Accounting  Office. 

The  Court :  Very  well. 

Juror  Frank  R.  Cole:  Naval  Ordnance  Laboratory. 

Juror  Miss  Sadye  Goldberg :  Goldberg. 

The  Court:  What  do  you  do? 

Juror  Goldberg:  Bureau  of  Internal  Revenue. 

Juror  Morris  Fischer:  Social  Security,  Veterans ’  Admin¬ 
istration. 

Juror  Nathaniel  A.  Carroll :  Navy  Department. 

Mr.  Kenny:  Would  you  be  good  enough  when  you  say 
Naval  Department - 

Juror  Carroll:  Navy  Department. 

Juror  Joshua  B.  Lawings:  Clerk,  Veterans’  Administra¬ 
tion. 

Juror  Joseph  V.  Bowie:  Veterans’  Administration. 

Juror  Mrs.  Edith  Jones  Merriweather :  Federal  Works 
Agency,  Public  Buildings  Administration. 
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Juror  Mrs.  Lillian  K.  Frye:  Bureau  of  Engraving  and 
Printing. 

Juror  Miss  Grace  Anita  Askins:  Not  working. 

Juror  Mrs.  Marian  Grayson  Braxton:  District  Court. 

Juror  John  B.  Gordon:  Department  of  Labor. 

Juror  Kichard  E.  Sibley:  Naval  Gun  Factory. 

Juror  Katherine  Potter  Willis :  I  work  for  the  Food  Ad¬ 
ministration. 

155  Juror  Mrs.  Mary  Carpenter  Harrison:  Veterans ’ 
Administration. 

Mr.  Kenny:  Now,  have  any  members  of  the  panel  who 
answered  that  last  question  affirmatively,  have  any  of  you 
read  or  heard  of  the  President’s  Executive  Order  which 
provides  for  an  investigation  and  purge  of  Government 
workers  for  alleged  disloyalty? 

What  is  your  name,  sir? 

Juror  Sibley :  Sibley. 

Mr.  Kenny:  And  have  you  discussed  the  Presidential 
Order  with  anyone? 

Juror  Sibley:  No;  we  were  fingerprinted,  that  is  about 
the  extent  I  know. 

Mr.  Kenny:  And  your  name? 

A  Juror:  Bowie. 

Mr.  Kenny :  And  the  others  ? 

(Jurors  Cole,  Hurley  and  Goldberg  indicated  affirma¬ 
tively.) 

Mr.  Kenny:  I  think  those  who  have  raised  their  hands 
have  all  been  fingerprinted.  Have  you?  What  is  your  name? 

Juror  Willis :  Willis. 

Mr.  Kenny:  You  have  not  discussed  the  Presidential 
Order;  and  do  you  know,  or  did  you  know  of  the  loyalty 
check  of  Government  workers  that  is  being  conducted  pur¬ 
suant  to  the  order  of  the  President?  Will  all  of  you  who 
know  of  the  loyalty  check  that  is  being  conducted  of 

156  Government  workers  raise  your  hands? 

(Thereupon,  there  was  a  show  of  hands.) 
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Mr.  Kenny:  I  think  it  will  be  sufficient  to  indicate  th$ 
number  of  hands  raised;  would  you  say  that  there  are 
about  12  hands  raised? 

Mr.  Hitz:  I  don’t  know  about  that. 

Mr.  Kenny:  All  right,  would  you  raise  your  hands  again? 

Mr.  Katz:  May  we  go  from  the  left  to  the  right  routed 
Judge,  and  I  will  jot  them  down. 

(Thereupon,  the  following  named  jurors  responded} 
Hurley,  Cole,  Bowie,  Evans,  Merriweather,  Harrison.) 

Mr.  Kenny :  Do  you  know  that  in  connection  with  such  a 
loyalty  check  a  loyalty  review  board  has  been  appointed1 
and  is  functioning?  j 

Mr.  Cole  has  indicated  answering  that,  and  Mr.  Hurley! 
and  Mr.  Bowie. 

The  Court:  And  Mrs.  Harrison. 

Mr.  Kenny:  And  Mrs.  Harrison.  Do  any  of  the  others i 
know  of  the  loyalty  review  board? 

Do  you  know  in  connection  with  such  loyalty  checks  that  i 
the  Attorney  of  the  United  States  has  published  a  list  of  j 
groups  and  organizations  which  is  used  in  connection  with  i 
such  order?  j 

(No  response.)  j 

157  Mr.  Kenny :  Do  any  of  you  know  about  the  publi-  j 
cation  of  a  list  of  organizations  by  the  Attorney  j 
General?  Have  any  of  you  read  or  seen  the  Attorney  Gen-  ; 
eral’s  list  in  any  newspaper  or  elsewhere? 

(No  response.) 

Mr.  Kenny :  Have  you  discussed  the  organizations  on  that 
list  with  anyone? 

(No  response.) 

Mr.  Kenny :  Now,  would  your —  I  address  this  to  those 
of  you  in  Government — would  your  employment  by  the 
Government  make  you  influenced  in  any  way  to  the  Gov¬ 
ernment’s  side  of  the  case  as  against  the  defendant? 

(No  response.) 

Mr.  Kenny :  Are  any  members  of  your  immediate  family 
now,  or  have  any  of  them  been  in  the  past,  Government 
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employees,  or  employees  of  Congress,  or  any  Member  of 
Congress  ? 

(No  response.) 

Mr.  Kenny:  Now,  those  of  you  who  have  been  employed 
do  not  need  to  answer,  but  this  is  addressed  to  those  of 
you  who  have  answered  and  who  have  members  of  their 
immediate  family  who  are  Government  employees  or  Con¬ 
gressional  employees. 

(The  following  jurors  indicated  affirmatively:  Jurors 
Potter,  Anderson,  Gallagher,  Rackey,  Gordon,  Braxton, 
Evans,  Montague,  and  Merriweather.) 

158  Mr.  Kenny:  Any  more?  Has  any  member  of 
the  panel  engaged  in  any  business,  or  profession, 

or  trade,  concerned  with  Government  employees,  to  any 
substantial  extent,  whether  patrons,  clientele  or  custom¬ 
ers? 

159  Mr.  Kenny:  Mr.  Potter? 

Juror  Potter:  I  do  carpenter  work. 

Mr.  Kenny :  Now,  is  any  member  of  your  family  a  Gov¬ 
ernment  employee  or  an  applicant  for  a  Government  posi¬ 
tion? 

(No  response.) 

Mr.  Kenny :  Is  any  member  of  the  panel  or  any  member 
of  his  immediate  family,  associated  with  or  has  any  mem¬ 
ber  been  associated  with  any  agency,  whether  public  or 
private,  that  is  engaged  in  the  detection  of  law  violations? 

(No  response.) 

Mr.  Kenny:  Is  any  member  of  the  panel  or  a  member 
of  his  immediate  family  associated  with  any  person  who 
is  now  associated  with  any  agency  of  law  enforcement?  I 
think  we  did  have  the  question  on  the  FBI  that  Mrs.  Harri¬ 
son  answered. 

A  Juror:  Would  Immigration  be  included? 

Mr.  Kenny:  No,  I  don’t  think  so,  but  thank  you  very 
much. 
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Are  any  members  of  the  panel,  or  members  of  their  j 
immediate  family,  receiving  pensions  ^r  other  benefits  j 
from  the  Government  or  any  of  its  agencies? 

(Juror  Anderson  raised  his  hand.) 

i 

Juror  Bowie:  My  father  is.  Did  you  say  immediate 
family? 

Mr.  Kenny:  Yes. 

Juror  Bowie:  My  father  is  receiving  a  Govern-  i 

160  ment  retirement  pension. 

Juror  Dunmore:  My  mother  receives  a  pension. 

Juror  Laguerta:  I  receive  a  pension. 

Mr.  Kenny:  I  think  this  is  the  last  question  on  this  line. 

Are  you  friendly  with  any  person  who  is  an  employee 
of  Congress,  or  any  Member  of  Congress? 

(No  response.) 

Mr.  Kenny:  Suppose  it  came  to  the  point  where  you 
found  yourself  in  a  minority,  and  even  after  listening  to 
the  argument  of  your  fellow  jurors  and  giving  them  full 
weight,  if  you  were  still  not  convinced  beyond,  as  his  Honor 
will  describe,  a  reasonable  doubt  of  the  guilt  of  the  de¬ 
fendant,  would  you  still  vote  for  your  own  position? 

(No  response.) 

Mr.  Kenny :  Are  any  of  you  now  or  have  any  of  you  ever 
been  a  member  of  an  organization  which  adopted  resolu¬ 
tions  supporting,  or  which  took  any  action  in  support  of, 
any  of  the  following  persons: 

(1)  Gerald  L.  K.  Smith. 

(2)  Father  Coughlin. 

(3)  William  Dudley  Pelley. 

(4)  The  late  Senator  Bilbo. 

(5)  Congressman  Rankin. 

(6)  The  late  Governor  Talmadge  of  Georgia. 

161  (7)  Former  Congressman  Martin  Dies. 

(8)  Ex-Senator  Reynolds. 

(9)  Fritz  Kuhn. 

(10)  Gerald  Winrod. 

(No  response.) 


144 


Mr.  Kenny :  Are  you  or  any  of  you  a  member  of,  or  are 
you  related  to  a  person  who  is  a  member  of,  any  organiza¬ 
tion  which  took  any  position  in  support  of  the  action  of 
the  House  Committee  on  Un-American  Activities  in  the 
Hollywood  motion  picture  industry  investigation? 

(No  response.) 

Mr.  Kenny:  Are  you  a  reader  of,  or  a  subscriber  to,  “The 
New  Leader;”  “The  Militant;”  “The  Cross  and  Flag;”' 
“The  Crusader?” 

(No  response.) 

Mr.  Kenny:  Do  you  believe  that  it  is  the  right  of  every 
American  citizen  to  participate  in  such  political  action  as 
he  may  choose? 

(No  response.) 

Mr.  Kenny:  Do  you  believe  that  it  is  the  right  of  every 
person  in  this  country  to  join  in  such  trade  union,  guild, 
or  union  as  he  elects  without  criticism  or  censure  for  so 
doing? 

(No  response.) 

Mr.  Kenny:  None  of  you  would  answer  no  to  that? 
162  (No  response.) 

Mr.  Kenny:  Would  your  judgment  of  John  How¬ 
ard  Lawson’s  innocence  or  guilt  be  affected  by  the  fact 
that  the  defendant  Mr.  Lawson  has  criticized  the  House 
Committee  on  Un-American  Activities? 

(No  response.) 

Mr.  Kenny:  Would  you  be  prejudiced  against  Mr.  Law- 
son  by  the  fact  that  the  proceedings  against  him  which 
resulted  in  this  trial  were  initated  bv  the  House  Committee 
on  Un-American  Activities? 

(No  response.) 

Mr.  Kenny:  Would  you  be  prejudiced  against  Mr.  Law- 
son  because  he  believes  he  has  the  right  to  question  the 
authority  of  the  committee? 

(No  response.) 

Mr.  Kenny:  Do  you  have  any  prejudice  against,  or  any 
feeling  against,  a  witness  before  a  Congressional  committee 
who  questions  the  authority  of  such  a  committee? 
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(No  response.) 

Mr.  Kenny :  Is  there  any  member  of  the  family,  or  do  any  ' 
of  your  have  any  close  relatives,  who  are  a  member  of! 
these  following  organizations: 

National  Economic  Council. 

163  Christian  Front. 

America  First  Committee. 

We  the  Mothers. 

Ku  Klux  Klan. 

American  Anti-Communist  Association. 

United  States  Chamber  of  Commerce. 

National  Association  of  Manufacturers. 

•Daughters  of  the  Confederacy.  ! 

Daughters  of  American  Revolution. 

Columbians,  Inc. 

(No  response.) 

Mr.  Kenny:  Now,  this  question,  I  hope  you  will  all  give 
particular  attention  to  it.  ! 

Have  you  read  about  this  case  in  any  newspapers? 

I  think  perhaps,  Your  Honor,  it  would  save  time  if  the  j 
members  of  the  panel  who  have  not  would  raise  their  hands.  | 
Is  that  satisfactory? 

The  Court:  No.  The  question  is  how  many  of  the  panel 
have  read  the  newspaper  articles  about  these  matters.  Let ; 
them  raise  their  hands. 

(There  was  a  showing  of  hands.) 

The  Court :  Do  you  want  to  take  their  names?  They  are :  i 
Juror  Potter.  *j 

Juror  Hurley. 

Juror  Anderson. 

164  Juror  Cole. 

Juror  Goldberg. 

Then  in  the  second  row: 

Juror  Rackey. 

Juror  Lanham. 

Juror  Gallagher. 

Juror  Bowie. 
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Juror  Montague.  *1 

Juror  Saylor. 

Mr.  Kenny:  Have  all  of  you  responded  to  that  question 
about  having  read  about  the  case  in  the  newspapers? 

(No  response.) 

Mr.  Kenny :  Did  you  read  any  newspaper  reports  about 
this  particular  Congressional  investigation  in  1947? 

Juror  Anderson. 

Juror  Cole. 

Juror  Bowie. 

Juror  Sibley. 

Did  any  of  you,  after  reading  any  newspapers,  form  the 
opinion  that  Mr.  Lawson  had  refused  to  answrer  any  ques¬ 
tions  put  to  him  by  this  House  committee? 

(No  response.) 

(There  was  a  showing  of  hands.) 

Mr.  Kenny:  Did  you,  Mr.  Anderson? 

Juror  Anderson:  Yes. 

Mr.  Kenny:  Mr.  Cole? 

165  Juror  Cole:  Yes. 

Mr.  Kenny:  Did  you,  Mr.  Bowie? 

Juror  Bowie:  Yes. 

Mr.  Kenny :  Did  any  of  the  rest  of  you  form  any  opinion? 

Juror  Murphy:  I  formed  that  opinion  from  a  radio 
transcription  of  it. 

Mr.  Kenny :  Did  any  of  you,  after  listening  to  any  radio 
broadcast,  from  the  opinion  that  Mr.  Lawson  had  refused 
to  answer  any  question  put  to  him  by  the  House  Committee  ? 

(There  was  a  showing  of  hands.) 

Mr.  Kenny:  Anderson;  Cole;  Murphy. 

Any  other  radio  fans  here? 

(No  response.) 

Mr.  Kenny :  Did  any  of  you,  after  seeing  any  newsreels, 
form  the  opinion  that  Mr.  Lawson  had  refused  to  answer 
any  question  put  to  him  by  the  House  committee? 
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(Juror  Cole  raised  his  hand.) 

Mr.  Kenny:  Mr.  Cole?  Any  other  newsreel  opinion? 

(No  response.) 

Mr.  Kenny:  We  had  a  final  question.  Have  any  of  you  for 
any  reason  at  all,  outside  of  newspapers,  radio  and  news¬ 
reels,  formed  the  opinion  that  Mr.  Lawson  refused  to 
answer  any  question  put  to  him  by  the  committee? 

(No  response.) 

Mr.  Kenny:  Just  a  few  more  questions — really 
166  not  very  many  more. 

Supposing  that  it  appears  from  the  evidence  in 
this  case  that  Mr.  Lawson  was  opposed  to  censorship  of 
motion  pictures,  and  supposing  it  appears  that  Mr.  Law- 
son  believed  this  Congressional  committee  was  advocating 
such  censorship;  now  if  Mr.  Lawson  is  shown  to  have  at¬ 
tempted,  before  this  very  same  committee,  and  at  this  very 
hearing,  to  protest  against  censorship  of  the  films,  would 
this  fact  prejudice  you  against  Mr.  Lawson? 

(No  response.) 

Mr.  Kenny:  Supposing  that  it  appears  from  the  evidence 
in  this  case  that  Mr.  Lawson  was  opposed  to  the  blacklist¬ 
ing  of  any  motion  picture  employee,  and  supposing  it  ap¬ 
pears  that  this  Congressional  committee  was  publicly  call¬ 
ing  for  such  a  blacklist;  now  if  Mr.  Lawson  is  shown  to 
have  attempted  before  this  very  same  committee,  and  at 
this  very  same  hearing  to  protest  against  such  a  blacklist, 
would  this  fact  prejudice  you  against  Mr.  Lawson? 

(No  response.) 

Mr.  Kenny :  Supposing  that  if  appears  from  the  evidence 
in  this  case  that  Mr.  Lawson  was  opposed  to  the  demands 
of  this  committee  that  the  film  industry  make  any  parti¬ 
cular  kind  of  motion  picture;  supposing  it  appears  that 
this  Congressional  committee  was  suggesting  at  this  parti¬ 
cular  hearing  that  the  film  industry  should  make  a  cer¬ 
tain  type  of  motion  picture;  and  now  if  Mr.  Lawson  is 
show  to  have  attempted  at  this  very  same  hearing  to 
protest  against  such  conduct  of  the  committee,  would  this 
fact  prejudice  you  against  Mr.  Lawson? 
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(No  response.) 

Mr.  Kennv:  I  will  ask  you,  do  any  of  you  have 

167  any  prejudice  or  any  feeling  against  the  motion  pic¬ 
ture  industry? 

(No  response.) 

Mr.  Kenny:  Do  you  have  any  feeling  against  writers 
of  motion  pictures? 

(No  response.) 

Mr.  Kenny:  A  number  of  cases  have  been  tried  in  this 
District  Court  involving  the  offense  of  alleged  contempt 
of  the  committee  of  Congress.  Have  you  sat  on  any  jury 
in  any  such  case? 

(No  response.) 

Mr.  Kenny:  Have  you  been  present  during  any  such 
trial,  or  during  any  part  of  any  such  trial? 

(No  response.) 

Mr.  Kenny:  Just  one  last  question.  Supposing  a  per¬ 
son  very  dear  and  close  to  you  was  on  trial  in  a  criminal 
proceeding;  would  you  want  that  person  tried  by  a  jury 
as  free  from  bias  and  as  free  from  prejudice  as  you  can 
honestly  state  that  you  are  at  the  present  time? 

(No  response.) 

168  Mr.  Kenny:  For  the  time  being  that  completes 
our  questions.  We  would  like  the  right  to  ask  ques¬ 
tions  of  individual  jurors,  but  that  will  be  later. 

•  ••••••••* 

169  Washington,  D.  C., 

Wednesday,  April  14,  1948. 

The  above-entitled  matter  was  resumed  before  Associate 
Justice  Edward  M.  Curran,  at  10  o’clock  a.m. 

Appearances : 

On  behalf  of  the  United  States : 

Mr.  William  Hitz, 

Mr.  Oliver  Dibble. 
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On  behalf  of  the  Defendant : 

Mr.  Robert  W.  Kenny, 

Mr.  Ben  Margolis, 

Mr.  Charles  J.  Katz, 

Mr.  Morris  E.  Cohn,  j 

Mr.  A.  R.  Rosen wein, 

Mr.  Martin  Popper,  I 

Mr.  Allan  R.  Rosenberg,  and 
Mr.  David  Carliner. 

171  PROCEEDINGS  j 

The  Deputy  Clerk  of  Court:  United  States  versus! 

John  Howard  Lawson. 

Mr.  Katz:  Judge  Curran,  Mr.  Hitz  has  suggested  I  ask, j 
if  it  is  permissible  to  ask  the  jurors  if  they  know  one 
Martin  Kurasch.  He  has  done  some  research  work  in  con- 1 
nection  with  this  case.  I  will  be  glad  to  ask  them,  if  Your  i 
Honor  desires,  if  any  of  them  know  Mr.  Martin  Kurasch.  ! 
He  has  been  in  the  courtroom,  and  M  r.  Hitz  seems  to  think  | 
we  ought  to  ask  the  question,  and  I  will  be  glad  to  do  so.  i 
The  Court:  I  don’t  think  it  will  be  necessary. 

The  Deputy  Clerk  of  Court:  The  jurors  will  please  j 
answer  as  their  name  is  called  and  take  their  place  in  the  I 
jury  box.  .  j 

Mrs.  Nancy  Banister  Sydnor.  I 

Richard  E.  Sibley. 

Francis  J.  Rackey. 

Hamlyn  0.  Potter. 

Charles  M.  Murphy. 

Joshua  B.  Lafings. 

Charlote  Hicks  Laguerta. 

John  G.  Hurley. 

Miss  Sadye  Goldberg. 

John  C.  Gallagher. 

Joseph  V.  Bowie. 

172  William  J.  Dunmore. 
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Mr.  Kenny:  Your  Honor,  may  we  approach  the  bench? 

The  Court:  Very  well. 

(At  the  bench:) 

Mr.  Kenny:  I  think  it  may  save  some  time;  two  of  the  i 
jurors  called  have  said  they  formed  an  opinion  yesterday. 

The  Court:  You  may  challenge  them  at  the  proper  time. 

Mr.  Kenny:  All  right. 

The  Court :  Let  the  Government  challenge,  and  then  you 
challenge  for  cause. 

Mr.  Kenny:  Now,  some  of  the  jurors  did  not  respond  at 
all  yesterday.  We  would  like  to  make  sure  if  they  were  all 
present  yesterday. 

The  Court:  You  mav  ask  them. 

Mr.  Katz:  There  were  several  who  did  not  respond. 

The  Court:  It  may  be  that  they  were  not  present. 

Mr.  Katz:  That  mav  be. 

•> 

Mr.  Kenny:  Mr.  Hitz  challenges  for  cause  first? 

The  Court:  Yes. 

Mr.  Hitz:  Your  Honor,  in  view  of  the  fact  that  Your 
Honor  did  not  caution  the  jury  about  the  publications,  it 
might  be  possible  that  they  might  have  gone  out  and  gotten 
some  of  the  publications. 

The  Court :  You  may  ask  them. 

Mr.  Kenny:  I  didn’t  see  anything  about  our  case 
173  in  the  Post  this  morning. 

The  Court :  The  Post  had  a  short  article. 

Mr.  Hitz:  They  might  have  gone  out  and  bought  that 
book  you  were  talking  about. 

(After  leaving  the  bench:) 

Mr.  Hitz:  Your  Honor,  the  question  I  suggested  at  the 
bench,  I  think  it  might  be  asked  of  the  entire  panel,  first  in 
the  box  and  then  in  the  back  of  the  room ; 

First,  those  in  the  jury  box,  have  any  of  you  read  any¬ 
thing  about  it  since  you  were  questioned  about  it  by  Mr. 
Kenny  and  me  yesterday,  either  in  the  newspapers  or  any 
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of  the  publications  he  or  I  mentioned,  or  any  of  the  com¬ 
mittee  hearings  out  of  which  this  grew. 

Y our  name  is  M  r. -  j 

Juror  Gallagher:  John  C.  Gallagher.  ! 

Mr.  Hitz:  What  have  vou  read  about  it?  Don’t  tell  us 

* 

the  contents,  just  where  you  read  it. 

Juror  Gallagher:  The  Daily  News. 

Mr.  Hitz:  Was  it  an  account  of  the  proceedings  yester¬ 
day,  or  the  day  before  here,  or  an  account  of  the  committee 
hearings  last  October? 

Juror  Gallagher:  It  was  an  account  of  the  hearings  here 
on  Monday,  I  believe. 

Mr.  Hitz:  You  mean  just  what  we  have  all  been  doing 
here? 

i 

Juror  Gallagher:  Yes,  sir. 

174  Mr.  Hitz:  Having  read  that,  did  you  form  any 
opinion  as  to  the  guilt  or  innocence  of  Mr.  Lawson? 

i 

Juror  Gallagher:  No.  j 

Mr.  Hitz:  Having  read  it,  would  it  change  in  any  way 
any  of  the  answers  to  any  of  the  questions  that  were  asked 
you  yesterday  by  myself  first  and  by  Mr.  Kenny  second ? 

Juror  Gallagher:  No. 

Mr.  Hitz:  Anvone  else  in  the  box? 

»  i 

(No  response.) 

Mr.  Hitz:  And  those  members  of  the  panel  in  the  bacfy 
not  in  the  box,  have  any  of  you  read  anything  about  the 
case  anywhere  at  all  since  yesterday  ? 

(No  response.) 

Mr.  Hitz:  Mr.  Kenny,  would  you  mind  identifying  the 
young  man  who  is  doing  research  work  for  you? 

Mr.  Katz:  The  Court  said  it  was  not  necessary. 

Mr.  Kenny:  Mr.  Martin  Kurasch;  he  is  not  here  today.! 
He  was  here  yesterday. 

Mr.  Hitz:  This  is  an  attorney  in  the  case,  he  is  not  an! 
attorney  of  record  of  the  case,  but  associated  with  some  of  ! 
the  attorneys  who  are  of  record.  He  was  here  yesterday,! 
and  he  presumably  may  be  in  and  out  assisting  counsel.  His 
name  is  Kurasch. 
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Mr.  Kenny:  Martin  Kurasch.  He  is  a  law  student.  He 
would  like  to  be  an  attorney. 

175  Mr.  Hitz:  He  was  here  vesterdav.  Did  anv  of 

•  «  « 

you  recognize  him  or  know  him?  Thank  you. 

Mr.  Hitz :  Mrs.  Sydnor,  where  were  you  employed 

176  before  working  for  the  Red  Cross? 

Mrs.  Sydnor:  Nowhere. 

Mr.  Hitz:  How  long  have  you  been  with  the  Red  Cross? 
Mrs.  Sydnor:  It  will  be  six  years  the  first  of  July. 

Mr.  Hitz :  Mr.  Sibley,  how  long  have  you  been  with  the 
Naval  Gun  Factory? 

Mr.  Sibley:  It  will  be  31  years  this  September. 

Mr.  Hitz:  Mr.  Potter,  have  you  told  us  that  you  were 
doing  work  for  the  government  as  a  carpenter? 

Mr.  Potter:  No  sir. 

Mr.  Hitz:  I  mean  contract  work  with  the  Government. 
Mr.  Potter:  No,  sir. 

Mr.  Hitz:  You  have  not? 

Mr.  Potter:  No. 

Mr.  Hitz:  Mr.  Lawings,  how  long  have  you  been  with 
the  Veterans  Administration? 

Mr.  Lawrings:  Since  January  of  1946. 

Mr.  Hitz:  What  w’as  your  occupation  before  that? 

Mr.  Lawings:  I  worked  at  the  Naval  Gun  Factory  be¬ 
fore  that. 

Mr.  Hitz:  Mrs.  Laguerta,  would  you  be  good  enough 
to  tell  us  the  occupation  of  your  husband,  please? 

Mrs.  Laguerta:  He  was  a  musician  in  the  Navy,  but  he 
is  dead. 

Mr.  Hitz:  I  am  sorry.  Is  your  occupation  that  of 

177  housekeeper,  Mrs.  Laguerta? 

Mrs.  Laguerta:  Yes,  I  am  a  housekeeper. 

Mr.  Hitz:  For  whom  do  you  keep  house? 

Mrs.  Laguerta:  Mr.  Robert  Culley. 

Mr.  Hitz:  What  is  his  address? 

Mrs.  Laguerta:  121  U  Street,  Northwest. 

Mr.  Hitz:  What  is  his  occupation? 
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Mrs.  Laguerta:  Clerk  in  the  Post  Office. 

Mr.  Hitz:  Mr.  Hurley,  how  long  have  you  been  in  the 
General  Accounting  Office?  j 

Mr.  Hurley:  Seven  years. 

Mr.  Hitz:  Miss  Goldberg,  how  long  have  you  been  in 
the  Government  employ?  I 

Miss  Goldberg:  Oh,  about  twenty  years. 

Mr.  Hitz:  Have  you  worked  in  other  departments  than 
Internal  Kevenue? 

Miss  Goldberg:  No,  I  have  not. 

Mr.  Hitz :  Mr.  Bowie,  how  were  you  employed  before 
working  for  the  Army  Air  Force? 

Mr. ‘Bowie:  In  the  Army  for  four  years;  then  Naval 
Powder  Factory,  Indian  Head,  for  one  year. 

Mr.  Hitz:  Mr.  Dunmore,  how  long  have  you  been  with 
Matthews  ? 

Mr.  Dunmore:  Since  January,  1946. 

Mr.  Hitz:  How  were  you  employed  before  that?: 
178  Mr.  Dunmore:  The  same  thing. 

Mr.  Hitz:  Do  you  mean  that  you  were  in  the 
service,  and  then,  before  that,  you  were  with  Matthews? 

Mr.  Dunmore:  Yes. 

Mr.  Hitz:  I  have  no  further  questions.  Do  you  have 
any  further  questions?  Then  we  will  announce  as  to  our 
satisfaction  with  the  jury. 

Mr.  Kenny:  Mrs.  Sydnor,  were  you  present  yesterday1 
during  the  time  that  Mr.  Hitz  and  I  were  addressing  ques4 
tions  to  the  members  of  the  panel? 

Mrs.  Sydnor:  Yes. 

Mr.  Kenny:  Mr.  Sibley,  I  think  you  stated  that  you 
are  an  employee  of  the  Naval  Gun  Factory;  is  that  cor-! 
rect? 

Mr.  Sibley:  Yes. 

Mr.  Kenny:  You  have  been  with  the  Government  31 
years?  •  j 

Mr.  Sibley:  I  will  be.  I  have  been  30  years;  it  will  be, ! 
this  September,  31  years.  I 
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Mr.  Kenny:  I  believe  you  stated  that  you  would  have 
no  prejudice  against  this  defendant  as  a  result  of  your 
connection  with  the  Government? 

Mr.  Sibley:  No. 

Mr.  Kenny:  The  answer  is  “No”?  You  would  be  equal¬ 
ly  divided  in  your  mind,  as  between  the  prosecution  and 
the  defense,  in  the  case  as  presented  to  you? 

Mr.  Sibley:  Yes: 

179  Mr.  Kenny:  Mr.  Rackey,  I  think  you  said  yester¬ 
day  that  you  had  a  relative  in  the  Government 

sendee.  Could  you  tell  us  what  relative? 

Mr.  Rackey:  A  sister-in-law  in  the  Bureau  of  Engrav¬ 
ing. 

Mr.  Kenny:  Where  is  she  employed? 

Mr.  Rackey:  Bureau  of  Engraving. 

Mr.  Kenny:  Your  occupation  is  with  the  International 
Business  Machines  Corporation? 

Mr.  Rackey:  That  is  right. 

Mr.  Kenny:  You  are  a  manager  of  that  company? 

Mr.  Rackey:  That  is  right. 

Mr.  Kenny:  Mr.  Potter,  I  think  you  said  yesterday 
that  vou  have  some  relatives  in  the  Government  service. 
Could  you  state  their  relationship  to  you  and  what  their 
employment  is? 

Mr.  Potter:  My  wife;  she  is  with  the  Department  of 
Agriculture. 

Mr.  Kenny :  She  was  or  is  ? 

Mr.  Potter:  Is  with  the  Department  of  Agriculture. 

Mr.  Kenny:  In  what  capacity? 

Mr.  Potter:  She  is  a  clerk-stenographer. 

Mr.  Kenny :  You  said  also  that  you  had  certain  dealings 
with  Government  employees.  Is  that  other  than  with  your 
wife? 

Mr.  Potter:  Myself,  yes. 

180  Mr.  Kenny:  As  a  carpenter;  is  that  correct? 

Mr.  Potter:  I  have  to  do  it. 

Mr.  Kenny :  That  is,  you  are  a  contractor  with  the  Gov¬ 
ernment? 
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Mr.  Potter:  I  work  for  myself,  sir,  and  I  do  general 
maintenance  work  in  residences. 

Mr.  Kenny:  I  see.  Thank  you  very  much. 

You  said  also  yesterday,  Mr.  Potter,  that  you  had  read 
newspapers  concerning  this  matter  that  is  coming  up.  Can 
you  state,  just  as  Mr.  Hitz  asked  of  another  gentleman^ 
what  newspapers  you  read! 

Mr.  Potter:  I  said  the  Star.  I  read  that  most  of  the 
time. 

Mr.  Kenny:  Did  you  read  a  great  deal  or  a  small 
amount  of  this  case  when  it  was  there? 

Mr.  Potter:  I  have  never  read  a  great  deal;  I  have  just 
read  enough  to  find  out  what  it  was  all  about. 

Mr.  Kenny:  Since  yesterday — in  my  questions  yester¬ 
day — have  you  thought  it  over,  and  are  you  clear  in  your! 
mind  that  you  have  no  opinion  formed  as  a  result  of  read-i 
ing  those  newspapers? 

Mr.  Potter:  No,  sir.  I  just  considered  it  a  news  item,! 
as  far  as  I  am  concerned. 

Mr.  Kenny:  You  come  to  this  case  with  an  absolutely; 
open  mind? 

Mr.  Potter:  Yes,  sir. 

171  Mr.  Kenny:  Mr.  Murphy,  I  think  you  testified; 

yesterday  that  you  had  formed  an  opinion  about' 
this  case  both  as  a  result  of  reading  the  newspapers  and ; 
as  a  result  of  hearing  portions  of  the  testimony  broadcast ! 
over  the  radio.  ■,  | 

Mr.  Murphy:  That  is  so.  I  listened  to  a  transcription  ; 
over  the  radio. 

Mr.  Kenny:  As  a  result  of  that,  you  do  not  think  you  j 
can  come  to  this  case  with  an  open  mind?  I 

Mr.  Murphy:  I  believe  I  could. 

Mr.  Kenny:  Can  you  tell  us  what  that  opinion  was  that 
you  had? 

Mr.  Murphy:  The  opinion  at  the  time?  j 

The  Court:  Just  a  minute.  You  may  not  ask  him  what  j 
the  opinion  was. 
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Mr.  Kenny:  What  I  am  trying  to  ascertain  is:  You 
had  a  fixed  opinion  at  that  time,  did  you? 

Mr.  Murphy:  Yes,  sir. 

Mr.  Kenny:  Have  you  changed  your  opinion  since  then? 

Mr.  Murphy:  No,  sir. 

The  Court:  Will  it  take  evidence  to  change  it? 

Mr.  Murphy:  I  think  I  could  render  a  decision  based 
on  the  facts  as  I  hear  them  in  court. 

The  Court:  The  question  is,  Having  formed  the  opin¬ 
ion,  is  it  necessary  for  you  to  hear  evidence  to  change 
that  opinion? 

Mr.  Murphy :  I  would  say  yes. 

182  Mr.  Kenny :  I  would  like  to  challenge  Mr.  Murphy 
for  cause. 

The  Court:  For  cause?  Very  well. 

The  Deputy  Clerk:  You  are  excused,  Mr.  Murphy. 

(Mr.  Charles  M.  Murphy,  being  excused,  vacated  the  ! 
jury  box.) 

The  Deputy  Clerk:  Katherine  Willis,  take  seat  number 
5  in  the  jury  box,  please. 

(Katherine  Potter  Willis  took  seat  number  5  in  the 
jury  box.) 

i 

Mr.  Hitz:  Are  you  married? 

Mrs.  Willis :  Yes. 

Mr.  Hitz:  Is  your  husband  living? 

Mrs.  Willis :  Yes. 

Mr.  Hitz:  What  is  his  occupation? 

Mrs.  Willis:  He  is  in  the  real  estate  business. 

Mr.  Hitz:  In  Washington? 

Mrs.  Willis:  No,  in  California. 

Mr.  Hitz:  Where  in  California? 

Mrs.  Willis:  Encinitas,  just  above  San  Diego. 

Mr.  Hitz:  I  did  not  see  you  indicate  you  had  read  any¬ 
thing  overnight  about  this? 

Mrs.  Willis :  No ;  I  was  sick. 

Mr.  Hitz :  No  further  questions,  Mr.  Kenny. 
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The  Court:  Have  you  any  challenges? 

Mr.  Hitz:  I  beg  your  pardon? 

The  Court:  Have  you  any  challenges? 

Mr.  Hitz:  I  have  none,  no;  but  I  thought  Mr.  Kenny 
might  wish  to  question  this  new  juror  as  I  have  done. 

Mr.  Kenny:  No ;  I  have  no  questions. 

Mr.  Hitz :  The  Government  is  content. 

The  Court:  Very  well. 

184  Mr.  Kenny:  I  had. not  finished.  Have  you  passed 
them  for  cause? 

Mr.  Hitz:  I  asked  you  if  you  had  any  questions  to  ask. 
You  said  you  had  no  questions. 

Mr.  Kenny:  I  have  no  questions  of  Mrs.  Willis. 

Mr.  Hitz :  Oh.  I  am  sorrv. 

Mr.  Kenny:  Mr.  Lawings,  you  said  yesterday  and  today  ; 
that  you  have  been  an  employee  of  the  Naval  Gun  Factory 
since  1946,  and  now  you  are  a  clerk  of  the  Veterans’  Ad- ! 
ministration  ?  | 

Mr.  Lawings:  No.  I  have  been  an  employee  of  the  Vet-  j 
erans’  Administration  since  1946. 

Mr.  Kenny:  And  before  that? 

Mr.  Lawings:  From  April  ’41  until  September  ’43  I  | 
was  in  the  Navy  Yard.  I  went  from  there  to  the  Navy  and  ! 
was  discharged  in  December  of  ’45  and  transferred  to  Vet- 
erans’  Administration.  I 

Mr.  Kenny:  I  see,  thank  you.  i 

Your  connection  with  the  Government  would  not  influence  j 
you  in  favor  of  the  Government  in  any  way  in  this  case?  j 
Mr.  Lawings:  No. 

w  i 

Mr.  Kenny:  If  you  went  back  to  your  fellow  employees  j 

and  your  superiors  in  the  Veterans’  Administration  and  j 
had  felt  as  a  matter  of  duty,  upon  the  evidence,  to  return  a  j 
verdict  of  not  guilty  and  an  acquittal  of  Mr.  Lawson,  the 
fact  that  you  had  acquitted  Mr.  Lawson  would  not  \ 

185  cause  you  to  feel  any  embarrassment  or  restraint  in  j 
returning  back  to  your  place  of  employment? 

Mr.  Lawdngs :  Not  at  all. 
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Mr.  Kenny:  You  feel  that  there  would  be  no  pressures 
on  you  one  way  or  the  other  as  a  result  of  an  action  unfav- , 
orable  to  the  Government  in  this  case? 

Mr.  Lawings:  No. 

Mr.  Kenny:  Mrs.  Laguerta,  the  fact  that  your  present 
husband  is  an  employee  of  the  Post  Office  Department  of 
the  Government - 

Mrs.  Laguerta:  No.  I  am  a  housekeeper  for  Mr.  Cullev. 

Mr.  Kenny:  Your  employer  is  a  Post  Office  employee? 

Mrs.  Laguerta:  Yes. 

Mr.  Kenny:  You  heard  the  questions  that  I  have  just 
addressed  to  Mr.  Lawings.  Would  your  responses  be  any 
different  than  his? 

Mrs.  Laguerta:  No,  they  would  not. 

Mr.  Kenny :  Mr.  Hurley,  you  stated,  in  response  to  a 
question  by  Mr.  Hitz,  that  you  had  been  9  years  with  the 
General  Accounting  Office? 

Mr.  Hurley:  Seven  years. 

Mr.  Kenny:  I  am  farsighted  and  nearsighted.  I  can't 
read  my  handwriting. 

Were  you  in  the  Government  employ  before  that? 

Mr.  Hurley:  No.  That's  the  first. 

186  Mr.  Kenny:  And  you  have  heard  the  questions 
that  I  addressed  to  the  lady  sitting  next  to  you  and 
Mr.  Lawings.  Would  your  responses  be  any  different? 

Mr.  Hurley:  None  whatever. 

Mr.  Kenny :  Not  at  all? 

Mr.  Hurley:  Not  at  all. 

Mr.  Kenny:  You  would  be  just  as  ready  to  return  a  ver¬ 
dict  against  the  Government  as  you  would  in  favor  of  the 
Government  if  the  evidence  led  you  to  that  conclusion  ? 

Mr.  Hurlev :  That  is  correct. 

w 

Mr.  Kenny:  You  did  say,  Mr.  Hurley,  I  believe,  yester¬ 
day  that  you  had  read  some  newspapers  concerning  this  i 
matter  when  it  was  here,  either  before  the  Court  or  before 
the  Congressional  committee? 

Mr.  Hurley:  That  is  right. 

Mr.  Kenny:  Can  you  tell  us  what  newspapers  you  read? 
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Mr.  Hurley:  The  Washington  papers,  I  don’t  recall  spe¬ 
cifically  what  paper  it  was  that  I  noticed  the  article.  I  pre¬ 
sume  the  Star,  because  we  get  that,  and  it  is  possible  one 
of  the  morning  papers. 

Mr.  Kenny:  The  Post  or  the  Times-Herald ? 

Mr.  Hurley:  Either  one.  j 

Mr.  Kenny:  I  see.  And  as  a  result  of  your  reading  thosd 
papers  did  you  form  any  opinion  in  your  mind? 

Mr.  Hurley:  No ;  no  definite  opinion. 

187  Mr.  Kenny:  Did  you  form  an  indefinite  opinion?; 

Mr.  Hurley:  No.  I  did  not  read  enough  about  itj 

to  form  a  particular  opinion. 

Mr.  Kenny:  Well,  did  you  have  any  reaction  on  the  basis 
of  what  you  did  read? 

Mr.  Hurley:  No. 

Mr.  Kenny:  Miss  Goldberg,  you  have  heard  the  ques¬ 
tions  I  have  asked  the  other  ladies  who  have  been  in  the  | 
Government  employ - 

The  Court:  Mr.  Kenny,  I  do  not  like  to  interrupt,  but  j 
we  have  been  all  over  this  yesterday.  The  questions  that  | 
you  are  now  asking  each  individual  juror  are  identically , 
the  questions  that  you  asked  the  panel  yesterday,  and  I 
think  that  the  only  purpose  this  morning  is  to  select  the  i 
jury,  and  you  may  exercise  your  challenges,  unless  there  is  j 
something  new  that  has  come  up.  I  thought  what  you  were  | 
going  to  ask  the  panel  was  whether  or  not  between  yester-  ; 
day  and  this  morning  they  had  read  anything  in  the  papers  j 
or  any  articles  of  the  kind  in  any  publication.  j 

Mr.  Kenny :  What  I  was  merely  seeking  to  do  yesterday  j 
— I  did  not  attempt  to  develop  out  of  the  individual  re-  j 
sponses  the  material  covered,  but  I  have  no  further  ques¬ 
tions  of  Miss  Goldberg. 

I  would  like  to  ask  Mr.  Gallagher:  I  believe  you  said 
vesterdav  that  you  had  some  relatives  in  the  Government 
service? 

188  Mr.  Gallagher:  That’s  right,  yes. 

Mr.  Kenny:  Can  you  state  what  their  relation¬ 
ship  is  and  what  their  employment  is? 
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Mr.  Gallagher :  My  sister  is  in  the  Navy  office. 

Mr.  Kenny:  Any  others? 

Mr.  Gallagher:  That  is  all. 

Mr.  Kenny:  Do  you  live  with  your  sister?  Is  it  a  close 
relationship? 

Mr.  Gallagher:  I  do  now,  yes,  sir. 

Mr.  Kenny:  You  stated  that  you  had  read  the  Daily 
News  about  this  matter  and  had  read  about  it  previously. 
Have  you  formed  any  opinions  or  reactions  toward  this 
defendant? 

Mr.  Gallagher:  None  whatever,  sir. 

Mr.  Kenny :  Mr.  Bowie,  you  said  yesterday  that  you  had 
formed  an  opinion  from  reading  the  newspaper  accounts 
of  this  matter  when  it  was  before  the  Congress.  I 

Mr.  Bowie :  That  is  right. 

Mr.  Kenny:  And  that  is  a  fixed  opinion  in  your  mind? 

Mr.  Bowie:  I  would  sav  that,  ves. 

w  7  V 

Mr.  Kenny:  I  would  like  to  ask  that  the  Court  excuse 
Mr.  Bowie  for  cause. 

The  Court:  Very  well. 

The  Deputy  Clerk:  Mr.  Bowie,  juror  No.  11,  you  are 
excused  from  serving  on  this  panel. 

(Mr.  Bowie,  being  excused,  left  the  jury  box.)  1 

189  The  Deputy  Clerk:  Shirley  Evans,  seat  No.  11  in 
the  jury  box,  please. 

(Shirley  Evans  took  seat  No.  11  in  the  jury  box.) 

Mr.  Hitz:  Mrs.  Evans,  how  is  your  husband  employed?, 

Mrs.  Evans:  He  is  in  the  Air  Force. 

Mr.  Hitz:  That  is,  he  is  in  the  service  or  he  is  working 
as  a  civilian  for  them? 

Mrs.  Evans :  He  is  in  the  service. 

Mr.  Hitz:  Have  you  been  employed  at  any  time? 

Mrs.  Evans:  I  was  employed  with  the  Veterans’  Admin¬ 
istration. 

Mr.  Hitz:  How  long  were  you  with  the  Veterans’? 
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Mrs.  Evans:  For  two  years,  and  War  Shipping  Admin¬ 
istration  for  one  year. 

Mr.  Hitz:  How  was  your  husband  employed  before  he 
went  in  the  Army? 

Mrs.  Evans :  That  I  don’t  know.  He  was  in  the  merchant 
marine? 

Mr.  Hitz:  Do  you  know  how  long  he  was  in  the  merchant 
marine  ? 

Mrs.  Evans :  I  think  it  is  for  a  year  or  two. 

Mr.  Hitz :  Where  is  he  stationed  now? 

Mrs.  Evans :  At  Andrews  Field. 

Mr.  Hitz :  Did  he  go  to  sea  when  he  was  in  the  merchant 
marine  or  was  he  employed  at  shore? 

190  Mrs.  Evans :  He  went  to  sea. 

Mr.  Hitz:  No  further  questions,  Mr.  Kenny. 

The  Court:  Is  the  Government  content? 

Mr.  Hitz:  I  wanted  to  see  if  Mr.  Kenny  cared  to  inquire 
of  this  lady,  and  then  we  will  announce  after  that. 

Mr.  Kenny:  Mr.  Dunmore,  you  stated,  I  believe,  yester¬ 
day  that  your  mother  received  a  pension  from  the  Govern¬ 
ment? 

Mr.  Dunmore :  That  is  corect. 

Mr.  Kenny:  But  you  have  no  other  relatives  who  have 
any  connection  with  the  Government  one  way  or  the  other? 

Mr.  Dunmore:  No,  sir. 

Mr.  Hitz:  The  Government  is  content,  Your  Honor. 

Mr.  Kenny:  We  will  excuse  Mr.  Sibley. 

The  Deputy  Clerk:  Mr.  Sibley,  juror  No.  2,  you  are  ex¬ 
cused  from  serving  on  this  panel. 

Mr.  Sibley,  being  excused,  left  the  jury  box.) 

Mr.  Sibley:  Did  you  say  excused? 

The  Deputy  Clerk :  Yes,  you  are  excused. 

Theresa  Saylor,  seat  No.  2  in  the  jury  box,  please. 

(Theresa  Saylor  took  seat  No.  2  in  the  jury  box.) 

Mr.  Hitz :  Mrs.  Saylor,  will  you  tell  us  how  your  husband 
is  employed? 
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Mrs.  Saylor :  Right  now  he  is  driving  a  cab. 

Mr.  Hitz :  How  was  he  employed  before  that? 

Mrs.  Saylor :  Photographer  for  the  Signal  Corps. 

191  Mr.  Hitz:  Before  that  do  you  know  how  he  was 
employed? 

Mrs.  Saylor:  In  the  service,  and  then  he  was  employed 
in  the  Signal  Corps,  Pentagon  Building,  as  photographer. 
Mr.  Hitz:  You  mean  as  a  civilian  before  that? 

Mrs.  Saylor:  Yes. 

Mr.  Hitz:  Is  he  in  Washington  now? 

Mrs.  Saylor:  Yes. 

Mr.  Hitz:  Any  questions  of  Mrs.  Saylor? 

Mr.  Katz:  Yes. 

I  think,  Mrs.  Saylor,  you  said  yesterday  you  were  em¬ 
ployed  in  the  Traffic  Bureau? 

Mrs.  Saylor:  No.  Four  years  ago  I  worked  for  the  Dis¬ 
trict  Court  as  a  docket  clerk. 

Mr.  Katz:  My  notes  were  incorrect? 

Mrs.  Saylor :  A  docket  clerk  for  the  District  Court. 

Mr.  Katz:  District  Court?  That  is  this  District  Court? 
Mrs.  Saylor:  The  Municipal. 

Mr.  Katz :  And  for  how  long,  Mrs.  Saylor,  did  you  have 
that  employment? 

Mrs.  Saylor:  For  about  a  year. 

Mr.  Katz:  And  since  that  time  have  you  been  employed? 
Mrs.  Saylor:  Yes.  I  worked  for  the  Tuberculosis  Asso¬ 
ciation. 

Mr.  Katz:  During  the  time  you  worked,  Mrs.  Saylor, 
as  a  docket  clerk  in  the  Municipal  Court,  did  your  duties 
in  any  way  bring  you  into  contact  with  the  attaches  of  this 
District  Court? 

Mrs.  Saylor:  No. 

192  Mr.  Katz:  They  did  not? 

Mrs.  Saylor:  No. 

Mr.  Katz :  I  think  you  said,  Mrs.  Saylor,  yesterday  that 
you  had  read  about  this  case,  and  by  this  case  I  mean 
about  the  hearings  before  the  House  committee  when 
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they  transpired  and  occurred,  between  October  20  to  Octo¬ 
ber  30? 

Mrs.  Saylor:  No. 

Mr.  Katz:  Was  I  mistaken? 

Mrs.  Saylor:  I  just  glanced  at  the  Daily  News  Mon¬ 
day,  I  think  it  was.  I  saw  Mr.  Lawson’s  picture  in  the 
paper,  and  I  just  glanced  and  looked  at  it. 

Mr.  Katz:  Perhaps  I  have  not  made  myself  clear. 

First,  let  me  ask  the  question  the  Court  suggested. 
Since  yesterday  have  you  read  anything  in  the  press 
about  this  particular  case? 

Mrs.  Saylor:  No. 

Mr.  Katz:  Now,  let  us  go  back  a  little  bit.  In  October 
1947  there  were  these  hearings  before  the  House  Commit¬ 
tee  on  Un-American  Activities.  I  think  you  said  you  had 
read  about  them? 

Mrs.  Saylor:  No. 

Mr.  Katz:  My  notes  are  wrong? 

Mrs.  Saylor:  That  is  right. 

193  Mr.  Katz:  That  is  all. 

Mr.  Hitz:  The  Government  is  content. 

Mr.  Kenny:  We  will  excuse  Mr.  Hurley. 

The  Deputy  Clerk:  Mr.  Hurley,  juror  No.  8,  you  are! 
excused  from  serving  on  the  panel.  I 

i 

(Mr.  Hurley,  being  excused,  left  the  jury  box.) 

The  Deputy  Clerk:  Catherine  Montague,  seat  No.  8  in; 
the  jury  box,-  please. 

(Catherine  Montague  took  seat  No.  8  in  the  jury  box.) 

i 

Mr.  Hitz:  Miss  Montague,  how  are  you  employed? 

Miss  Montague :  By  Kingan  &  Company. 

Mr.  Hitz:  By  whom? 

Miss  Montague :  By  Kingan  &  Company,  meat  packers. 

Mr.  Hitz:  How  long  have  you  been  with  them? 

Miss  Montague:  Sixteen  years. 

Mr.  Hitz:  No  questions  of  Miss  Montague. 
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Mr.  Kenny:  Miss  Montague,  you  said  yesterday  that 
you  had  some  relatives  in  the  Government  service? 

Miss  Montague:  Yes,  sir. 

Mr.  Kenny:  Can  you  state  what  relationships  they  bear 
to  you? 

Miss  Montague:  My  brother. 

Mr.  Kenny:  Your  brother? 

Miss  Montague :  He  is  in  the  Navy  Yard. 

194  Mr.  Kenny:  He  is  in  the  Navy  Yard? 

Miss  Montague:  And  my  sister-in-law  ■works  for 
the  Supreme  Court. 

Mr.  Kenny:  I  see.  You  also  said  that  you  had  read 
about  this  matter  in  the  newspapers? 

Miss  Montague:  I  read  a  little  bit,  but  I  just  glanced 
through  the  newspapers. 

Mr.  Kenny :  And  you  formed  no  opinion  or  had  no  reac¬ 
tion  one  way  or  the  other? 

Miss  Montague:  No,  sir. 

Mr.  Kenny:  No  other  questions. 

Mr.  Hitz :  No.  9. 

The  Deputy  Clerk:  Sadye  Goldberg,  juror  No.  9,  you 
are  excused  from  serving  on  this  panel. 

(Sadye  Goldberg,  being  excused,  left  the  jury  box.) 

The  Deputy  Clerk:  Timetta  Nelson,  seat  No.  9  in  the 
jury  box,  please. 

(Timetta  Nelson  took  seat  No.  9  in  the  jury  box.) 

Mr.  Hitz:  Miss  Nelson,  how  are  you  employed  now? 
Miss  Nelson:  Nurse. 

Mr.  Hitz:  Are  you  actually  nursing  at  this  time? 

Miss  Nelson:  No,  I  am  not  at  this  time. 

Mr.  Hitz:  No  further  questions,  Mr.  Kenny. 

Mr.  Kenny :  I  have  no  further  questions  of  Miss  Nelson, 
except : 

195  Miss  Nelson,  you  were  present  yesterday  during 
the  questioning? 

Miss  Nelson:  Yes. 
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Mr.  Kenny:  And  heard  all  the  questions ! 

Miss  Nelson:  Yes. 

Mr.  Hitz:  The  Government  is  content  with  the  jury,' 
Your  Honor. 

I  am  sorry.  I  believe  it  is  your  challenge. 

Mr.  Kenny:  Yes. 

Mr.  Hitz :  I  will  withdraw  that. 

Mr.  Kenny:  Yes. 

We  will  excuse  Mr.  Gallagher. 

The  Deputy  Clerk:  Mr.  Gallagher,  juror  No.  10,  you  are 
excused  from  serving  on  this  panel. 

(Mr.  Gallagher,  being  excused,  left  the  jury  box.) 

i 

The  Deputy  Clerk:  Edith  Merriweather,  seat  No.  10  in| 
the  jury  box. 

(Edith  Merriweather  took  seat  No.  10  in  the  jury  box.)  j 

Mr.  Hitz:  Mrs.  Merriweather,  how  long  have  you  been 
employed  with  the  Government  ? 

Mrs.  Merriweather:  Six  years. 

Mr.  Hitz:  Were  you  employed  before  that? 

Mrs.  Merriweather:  Yes.  j 

Mr.  Hitz:  How? 

Mrs.  Merriweather:  I  was  employed  at  the  Man- 
196  hattan  Laundry. 

Mr.  Hitz:  Are  you  married  now? 

Mrs.  Merriweather:  Yes. 

Mr.  Hitz:  How  is  your  husband  employed? 

Mrs.  Merriweather:  He  is  a  clerk  in  a  store. 

Mr.  Hitz:  What  store? 

Mrs.  Merriweather:  It  is  a  newsstand,  and  he  is  a  clerk 
there,  in  the  900  block  of  Florida  Avenue. 

Mr.  Hitz:  What  part  of  Federal  Works  are  you  in? 
Mrs.  Merriweather :  Public  Buildings  Administration  and 
Real  Estate  Management. 

Mr.  Hitz:  We  have  no  further  questions,  Mr.  Kenny. 

Mr.  Kenny:  We  have  no  questions. 

Mr.  Hitz :  The  Government  is  content. 
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Mr.  Kenny:  May  we  approach  the  bench,  Your 
Honor? 

197  Mr.  Kenny:  May  we  approach  the  bench? 

The  Court:  Very  well. 

(At  the  bench:) 

Mr.  Kenny:  Your  Honor,  at  this  time,  the  defense  hav¬ 
ing  exhausted  the  challenges  allowed  by  the  rule,  I  ask 
Your  Honor  to  grant  us  three  additional  peremptory  chal¬ 
lenges  as  a  matter  of  discretion. 

198  The  Court :  Not  here,  so  I  will  have  to  deny  it. 
Mr.  Kenny:  For  the  record,  we  will  renew  the 

request  for  two  additional  challenges. 

The  Court:  Two? 

Mr.  Kenny:  We  asked  for  three.  We  will  ask  for 
two. 

199  The  Court:  In  addition  to  the  three  you  have  al¬ 
ready  asked  for? 

Mr.  Kenny:  Yes. 

The  Court:  I  will  deny  that. 

Mr.  Kenny :  And  for  one. 

The  Court:  I  will  deny  that. 

Mr.  Margolis :  For  the  purpose  of  the  record,  we  desire 
to  indicate  we  desire  to  challenge  peremptorily  each  juror 
who  is  a  Government  employee,  for  cause. 

The  Court:  That  will  be  denied. 

Mr.  Margolis :  And  also  each  juror  who  has  any  immedi¬ 
ate  relative  in  Government  service  for  cause. 

The  Court:  Denied. 

Mr.  Margolis:  What  about  Your  Honor’s  practice  rela¬ 
tive  to  alternate  jurors? 

The  Court:  Well,  how  long  is  this  case  going  to  take? 
Mr.  Hitz:  I  thought  it  would  take  about  two  days,  but 
I  have  been  shaken  somewhat  in  that  idea.  I  think  it 
might  last  about  four. 
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The  Court:  Of  course,  in  long,  protracted  cases  we  do 
select  alternate  jurors.  - 

Mr.  Kenny:  I  am  not  pressing  it. 

Mr.  Hitz :  Neither  am  I. 

The  Court:  Neither  side  is  asking  it? 

Mr.  Hitz:  Well,  while  we  are  at  the  bench,  so  1 

200  do  not  have  to  interrupt  whoever  is  going  to  makej 
the  opening  statement — 

Mr.  Kenny :  I  am  going  to  make  it. 

Mr.  Hitz:  I  would  like  to  suggest  that  the  issue  to  be 
decided  by  the  jury  as  distinguished  from  the  questions 
of  law  to  be  submitted  to  and  decided  by  the  Court,  should: 
be  the  subject  of  the  opening  statement,  and  I  hope  it  won’t: 
be  necessary  for  me  to  interrupt  to  make  that  objection. 

Mr.  Kenny:  I  am  sure  it  won’t,  because,  as  a  matter  of 
fact,  I  am  confining  my  opening  statement  to  questions 
raised  in  Lawson’s  testimony  before  the  House  Commit¬ 
tee. 

Mr.  Hitz :  And,  of  course,  the  parts  of  the  testimony  you 
consider  to  be  material  and  admissible  in  this  case  ? 

Mr.  Kenny :  Of  course,  it  would  all  be  before  the  jury. j 

Mr.  Hitz :  It  may,  or  may  not. 

Mr.  Kenny:  I  don’t  think  there  will  be  anything  objec-  j 
tionable. 

Mr.  Hitz:  I  say  it  may,  or  may  not. 

Mr.  Kenny :  I  do  not  intend  to  interrupt  you  in  your ! 
oratorical  flights,  either. 

(After  leaving  the  bench:) 

The  Deputy  Clerk :  The  jurors  will  please  stand  and  be 
sworn. 

(Thereupon,  the  following  named  jury  was  sworn 

201  by  the  Deputy  Clerk  of  Court  to  try  the  cause : 

1.  Mrs.  Nancy  Banister  Sydnor 

2.  Mrs.  Theresa  Cheseldine  Saylor 

3.  Francis  J.  Kackey 

4.  Hamlyn  0.  Potter 
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5.  Katherine  Potter  Willis 

6.  Joshua  B.  Lawings 

7.  Mrs.  Charlotte  Hicks  Laguerta 

8.  Miss  Catherine  Louise  Montague 

9.  Miss  Timetta  Mary  Nelson 

10.  Mrs.  Edith  Jones  Merriweather 

11.  Mrs.  Shirley  S.  Evans 

12.  William  J.  Dunmore.) 

The  Deputy  Clerk:  All  witness  will  please  retire  to  the 
corridor  until  called. 

Mr.  Hitz:  Your  Honor,  I  have  an  extra  copy  of  the  in¬ 
dictment  I  will  pass  up  for  your  convenience,  if  desired. 

The  Court :  I  have  it. 

Mr.  Hitz:  May  I  proceed? 

The  Court :  Yes. 

Opening  Statement  to  the  Jury  on  Behalf  of  the 

United  States 

Mr.  Hitz:  Members  of  the  jury,  the  time  has  come  in 
this  case  when  it  is  customary  for  Government  counsel 
to  indicate  the  evidence  that  will  be  submitted  to  the  jury 
for  its  decision. 

The  indictment,  as  I  have  already  indicated,  charges 
Mr.  John  Howard  Lawson  with  contempt  of  the  House  of 
Representatives,  and  in  particular  with  contempt  of  the 
House  Un-American  Activities  Committee  which,  on  Oc¬ 
tober  27th,  was  performing  its  function  here  in 
202  Washington  to  inquire  into  un-American  and  sub¬ 
versive  activities  of  various  persons  and  organiza¬ 
tions. 

The  indictment  charges  that  Mr.  Lawson  was  sub¬ 
poenaed  to  appear  as  a  witness  before  that  committee,  and 
that  on  the  27th  of  October  he  did  appear,  and  he  ap¬ 
peared  there  as  a  witness.  The  evidence  will  be  that 
he  was  sworn,  and  that  he  took  the  witness  chair. 

The  indictment  further  charges  that  he  was  asked 
a  question  by  the  committee,  among  many  others,  of  course, 
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but  one  question  was  asked,  “Are  you  now,  or  have  you 
ever  been,  a  member  of  the  Communist  Party/’  and  that 
he  refused  to  give  the  committee  an  answer  to  that  ques¬ 
tion,  and  that  having  refused  to  answer  that  question, 
which  you  will  be  told  at  the  completion  of  this  case  by 
the  Court,  by  Mr.  Justice  Curran,  was  a  question  which 
they  properly  did  ask,  and  since  they  properly  asked 
that  question  of  Mr.  Lawson  it  became,  therefore,  his  duty 
to  answer  it,  and  when  he  did  not  answer  it  was  in  del 
fault,  and  being  in  default  of  that  committee  he  was  ih 
contempt  of  the  committee,  and  that  as  a  result  of  that 
the  committee  brought  the  proper  machinery  of  the  com¬ 
mittee,  and  later  the  House  of  Representatives  got  in  mo¬ 
tion  and  the  case  of  Lawson’s  contempt  was  certified  to 
the  United  States  Attorney,  as  is  provided  by  the  LYiited 
States  statute,  and  as  a  result  of  that  this  prosecu- 
203  tion  was  borught,  and  an  indictment  returned  by  the 
grand  jury  here  in  Washington. 

Now,  the  issue  that  will  be  submitted  to  you,  ladies  and 
gentlemen  of  the  jury,  will  be  very  simple.  You  have  to 
decide,  first,  whether  Mr.  Lawson  appeared  before  the 
committee  on  the  27th  as  a  witness.  There  can  be  no  dispute 
about  that.  He  was  there,  and  he  was  seen  there  by  people 
who  will  be  summoned  as  witnesses. 

The  second  question  for  you  to  decide  will  be  was  he 
asked  this  question. 

The  first  question  for  you  to  answer  will  be  did  he 
answer  it? 

The  Government  contends  from  the  evidence  we  will 
offer  you  that  there  can  be  only  one  answer  to  this  ques¬ 
tion,  that  he  was  there,  that  he  was  asked  the  questions 
and  that  he  did  not  answer  it.  Those  are  the  only  matters 
for  you  to  decide. 

We  are  not  concerned  here  with  the  makeup  of  the  com+ 
mittee,  or  other  problems  in  connection  with  it,  or  its 
members,  but  we  are  concerned  only  with  whether  he  was 
there,  and  whether  he  was  asked  that  question  by  the  com4 
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mittee,  and  whether  he  gave  an  answer  to  it,  as  Justice  Cur¬ 
ran  will  tell  you  he  should  have  done. 

Thank  you. 

Opening  Statement  to  the  Jury  on  Behalf  of  the  Defendant 

Mr.  Kenny:  Ladies  and  gentlemen  of  the  jury, 

204  you  have  heard  the  Government’s  ideas  of  what 
the  issues  are  to  be.  Ours,  of  course,  are  quite  dif¬ 
ferent  from  the  Government’s. 

You  all  know  there  are  two  sides  to  every  question,  in 
fact,  two  ways  of  looking  at  a  thing;  you  take  a  telescope 
and  look  at  it  one  way  and  it  looks  large,  and  turn  it 
around  and  it  looks  small. 

To  place  Mr.  Lawson  more  clearly  in  your  minds,  we 
will  show  you  that  he  is  a  writer,  has  devoted  his  adult 
life  to  writing,  and  in  particular  the  last  twenty  years  of 
his  life  to  writing  for  the  screen,  and  you  may  recall 
such  pictures  as  “Action  in  the  North  Atlantic,”  “Sa¬ 
hara,”  and  “Algiers,”  and  Mr.  Lawson  has  written  many 
others. 

Mr.  Lawson  lives,  we  will  show  you  he  lives  in  the  San 
Fernando  Valley  in  Southern  California.  He  came  here 
to  Washington,  and  we  will  concede  he  was  in  the  witness 
room  of  the  committee.  He  did  not  come  here  last  October 
on  any  pleasure  trip.  He  was  subpoenaed  to  appear  by 
Congress. 

We  will  show  when  he  arrived  here  this  committee  of 
Congress,  headed  by  Mr.  J.  Parnell  Thomas,  had  been 
holding  hearings  on  the  motion  picture  industry  for  a 
whole  week  before  he  took  the  stand,  and  we  will  show 
you  that  when  Mr.  Lawson,  when  he  took  the  stand,  he 
said  that  some  of  the  witnesses  before  him  had  committed 
perjury,  and  we  will  show  you  he  was  het  up  about  this, 
those  are  Chairman  Thomas’  words,  and  in  any  case,  hav¬ 
ing  made  this  statement  about  witnesses  having 

205  committed  perjury,  he  asked  Chairman  Thomas  for 
the  right  to  cross  examine  those  witnesses,  to  recall 

them,  and  Chairman  Thomas  refused  that  right,  and  then 
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he  asked  to  read  a  statement  to  the  committee  that  he  had 
prepared,  and  he  said  that  the  other  witnesses  who  apT 
peared  previously  had  been  allowed  to  read  statements 
and  make  such  responses  to  the  question,  and  he  wanted 
equal  treatment  under  the  law,  he  said,  but  that  request 
was  also  denied  him  by  Chairman  Thomas,  and  we  will 
show  you  all  the  time  this  was  going  on,  it  was  a  large 
committee  room,  filled  with  newspaper  correspondents, 
kleig  lights  and  newsreels  and,  as  has  come  out  in  the 
account  of  the  hearings  the  proceedings  were  broadcast 
over  nation-wide  hookups,  and* so  I  hope  you  will  con^ 
sider  this  atmosphere  in  which  Mr.  Lawson  was  testify^ 
ing  when  you  consider  these  six  or  seven  critical  mo¬ 
ments  he  was  on  the  witness  Stand  because,  as  I  get  it 
from  Mr.  Hitz’  statement  of  the  case,  he  was  really  on  this 
witness  stand  six  or  seven  minutes,  to  convert  Mr.  Lawson! 
from  a  lawful  citizen,  those  six  or  seven  minutes  are  what 
converted  him  from  a  citizen  into  a  criminal  if  your  ver¬ 
dict  is  in  favor  of  the  Government. 

Now,  we  will  show  to  you  that  Mr.  Lawson  did  not  re-: 
fuse  to  answer  a  single  question,  and  we  will  show  you! 
that,  in  fact,  he  was  making  every  effort  to  answer  and: 
that  the  Chairman,  J.  Parnell  Thomas,  ordered  him  re¬ 
moved  from  the  stand  while  he  was  still  trying  to! 
206  complete  his  testimony,  that  he  did  not,  in  fact,  com¬ 
plete  his  testimony.  j 

We  will  show  you  everything  that  happened  in  those! 
six  or  seven  minutes. 

Now,  it  may  be  that  Mr.  Hitz  is  going  to  rely  on  the! 
same  testimony,  but  when  it  comes  our  turn  to  put  on: 
testimony,  if  he  has  omitted  anything  you  may  be  con-i 
fident  we  will  put  it  into  evidence  for  your  consideration,  j 
We  will  show  you  during  that  time — as  a  matter  of  fact,; 
during  the  last  minute  or  minute  and  a  half  of  Mr.  Law-; 
son’s  testimony,  the  Government,  I  take  it,  does  not  ob-j 
ject  to  his  testimony,  anything  that  was  said  in  the  first 
five  minutes  of  this  period  he  sat  on  the  stand,  but  in; 
the  last  minute  and  a  half  we  will  show  you  Mr.  Lawson 
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was  interrupted  14  times.  Now,  that  is  about  one  interrup¬ 
tion  to  every  five  seconds,  and  in  considering  this  case 
I  hope  you  will  consider  it  in  the  position  in  which  he 
was  put  trying  to  explain  his  feelings  and  belief  to  the 
committee  with  those  constant  interruptions  going  on. 

Now,  I  am  not  going  to  discuss  any  of  the  legal  ques¬ 
tions  this  Court  will  rule  upon  and  give  to  you  in  his  in¬ 
structions,  but  we  will  show  you  as  part  of  Mr.  Lawson’s 
belief  at  the  time  he  testified  that  no  court  anywhere  had 
ever  said  that  a  Congressman  or  public  official — 

Mr.  Hitz :  Excuse  me.  I  will  have  to  interrupt  this. 

207  I  do  not  think  that  is  a  proper  statement  by  the 
defense  because  it  is  no  defense  in  this  case. 

The  Court :  I  do  not  know  what  he  is  going  to  say. 

Mr.  Kenny:  I  was  going  to  say  that  at  the  time  Mr. 
Lawson  testified  it  was  his  belief,  based  on  the  fact  that 
no  court  had  ever  ruled  a  Congressman  could  question 
a  man  as  to  his  political  faith  or  belief — 

Mr.  Hitz :  I  object  to  that. 

The  Court:  I  sustain  the  objection. 

Mr.  Kenny:  I  will  submit  to  Your  Honor’s  ruling. 

We  will  show  you  in  Mr.  Lawson’s  responses  to  J.  Par¬ 
nell  Thomas’  questions  he  was,  in  effect,  asking  Chair¬ 
man  Thomas  for  his  authority  to  ask  such  a  question,  just 
as  any  citizen  has  a  right  to  go  around  and  ask  a  police¬ 
man  to  show  his  badge.  We  will  show  you  what  Mr.  Law- 
son  was  doing  was  attempting  to  protest  from  stating  his 
belief,  that  the  committee  did  not  have  the  power  to  ask 
the  question,  and  we  will  show  you  that  Mr.  Lawson  re¬ 
peatedly  asked  to  be  heard  despite  interruptions,  and 
that  these  demands  were  designed  by  him  to  protect  his 
rights  as  an  American,  and  to  prevent  the  trial  of  the 
screen  by  a  member  of  Congress — 

Mr.  Hitz:  I  object  to  this,  good  faith  has  nothing  to  do 
with  this. 

The  Court:  Sustained. 

Mr.  Kenny:  I  submit  that  is  what  his  language 

208  was.  The  jury  will  hear  this. 
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Mr.  Hitz:  It  would  be  inadmissible. 

Mr.  Kenny:  I  don’t  understand.  You  do  not  intend  to 
offer  it? 

Mr.  Hitz:  Ko,  I  object  to  what  you  are  saying.  We  will 
take  that  up  when  we  get  to  it. 

Mr.  Kenny:  Your  Honor,  I  am  almost  through.  I  did 
not  interrupt  Mr.  Hitz. 

The  Court:  Mr.  Kenny,  it  is  not  a  question  of  who  has| 
a  right  to  interrupt  who.  You  may  not  have  had  any 
ground  to  interrupt  Mr.  Hitz.  If  you  did  you  could  have; 
done  so,  and  I  sustain  Mr.  Hitz  to  this  line  of  argument.; 

Mr.  Kenny:  That  I  cannot  argue  what  Mr.  Lawson  said 
to  the  committee? 

The  Court:  You  can  outline  anything  that  Mr.  Law-' 
son  did  before  the  committee,  but  you  are  attempting  to — 

Mr.  Kenny:  What  he  said  was  attempting  to  protect 
his  rights  as  an  American  citizen,  and  the  right  of  every  i 
screen,  every  person  not  to  be  interefered  with  any  free¬ 
dom  of  expression  by  the  committee  of  Congress,  and  | 
also  we  will  show  you  that  Mr.  Lawson  said  in  his  testi-  j 
mony  that  the  privileges  and  rights  he  sought  to  protect 
were  the  privileges  and  rights  of  all  citizens,  Protestants, ! 
Jews,  Catholics,  Republicans  and  Democrats,  and  finally 
we  will  show  you  that  while  Mr.  Lawson  was  saying  what 
he  did  about  that  power  of  the  committee  to  ask 
209  this  question  that  was  asked  of  him,  while  he  was 
discussing  in  relation  to  the  constitutional  guaran- ; 
tees  of  the  Bill  of  Rights,  when  he  was  discussing  the  I 
Bill  of  Rights,  Chairman  J.  Parnell  Thomas  brought  the  j 
proceedings  to  a  quick  termination,  and  we  will  show  you  j 
that  in  the  middle  of  a  sentence,  when  Mr.  Lawson  was  j 
testifying,  he  was  cut  off  in  the  middle  of  a  sentence  and  j 
ordered  from  the  witness  stand. 

That  is  what  this  case  is  all  about.  I  think  you  are  going 
to  be  very  much  interested  in  the  matter.  It  is  an  unusual  j 
case.  It  is  an  important  case,  and  I  think  you  will  listen —  j 
I  know  you  will  listen  carefully  because  a  very  great  prin- 
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ciple  is  involved  in  your  verdict.  You  ladies  and  gentle¬ 
man  are  representatives  of  the  great  American  jury  sys¬ 
tem,  and  we  have  every  confidence  in  you  and  in  your 
decision. 

Mr.  Hitz:  Your  Honor,  the  Government’s  first  witness 
is  Chairman  Thomas.  He  is  in  a  committee  hearing,  but  he 
will  be  here  in  about  15  or  20  minutes.  However,  I  have 
some  formal  offers  of  proof  I  can  make  "without  him. 

The  Court:  Very  well. 

Mr.  Hitz:  The  first  offer  is  Government  Exhibit  No.  1 
for  identification,  which  is  House  Resolution  No.  2,  signed 
by  John  Andrews,  stating  that  a  quorum  of  the  House  of 
Representatives  was  assembled,  and  Joseph  Martin  was 
named  the  Speaker  of  the  House. 

210  The  Court:  It  is  a  certified  copy? 

Mr.  Hitz:  And  it  has  a  copy  of  the  seal  of  the 
House  on  it. 

Is  there  objection? 

Mr.  Kenny:  No  objection. 

The  Court:  Admitted. 

(The  document  referred  to,  House  Resolution  No.  2> 
was  thereupon  received  in  evidence  as  Government’s  Ex¬ 
hibit  No.  1.) 

Mr.  Hitz:  My  next  exhibit  is  Government  Exhibit  No.  2 
for  identification,  which  is  House  Resolution  5  which 
adopts  by  the  House  of  Representatives  the  Legislative 
Reorganization  Act  of  1946,  also  known  as  Public  Law 
601,  with  certain  amendments. 

Mr.  Katz:  There  is  no  objection. 

Mr.  Hitz:  May  No.  2  be  received? 

•  The  Court :  Admitted. 

(The  document  referred  to,  House  Resolution  No.  5, 
vras  thereupon  received  in  evidence  as  Government’s  Ex¬ 
hibit  2.) 

Mr.  Hitz:  No.  3  for  identification  for  the  Government 
is  a  certification  of  John  Andrews  as  Clerk  of  the  House 


175 


that  certain  persons  were  named  to  be  on  the  Un-Ameri¬ 
can  Activities  Committee.  I  will  hand  that  to  counsel,  and 
if  it  is  received  I  will  read  the  names  of  the  members. 

211  Mr.  Kenny:  No  objection. 

The  Court:  Admitted. 

j 

(The  document,  containing  names  of  members  of  the; 
House  Un-American  Activities  Committee  was  received  in 
evidence  as  Government’s  Exhibit  No.  3.) 

Mr.  Hitz :  In  order  that  there  may  be  some  sequence  in 
the  exhibits,  I  have  reserved  Government’s  Exhibit  No.  4: 
for  identification  for  a  copy  of  the  subpoena  served  upon  1 
Mr.  La-wson,  so  I  will  skip  at  this  time  No.  4  because  I  have 
not  sufficiently  identified  it,  and  go  to  No.  5  for  the  Gov-  i 
ernment  which  is  the  certification  by  Charman  Thomas  of  j 
the  committee  to  the  full  body  of  the  House  of  the  contempt  | 
of  Mr.  Lawson. 

Mr.  Margolis:  Just  a  minute.  We  object  to  that,  first  on  j 
the  ground,  object  first  to  your  comment,  and  the  second  j 
objection  is  upon  the  ground  that  it  is  incompetent,  irrele-  ; 
vant  and  immaterial,  and  ask  the  Court  to  reject  it. 

Your  Honor,  may  we  look  at  it  for  another  second  before 
handing  it  to  you?  Judge  Curran,  after  you  have  examined 
it  we  will  object  to  it,  and  ask  to  be  heard  briefly. 

Mr.  Hitz:  Your  Honor,  it  may  clear  it  up  if  I  state  I  j 
am  offering  it  merely  to  prove  the  fact  of  the  certification  j 
from  the  committee  to  the  body.  I  do  not  intend  to  read 
the  excerpts  that  accompany  that  document  and  form  a 
part  of  it,  but  merely  to  formally  prove  the  fact  of  j 

212  the  certification  by  the  committee  to  the  body. 

Mr.  Katz:  If  counsel  had  asked  us  if  there  was  j 
such  a  certification  for  whatever  it  is  worth,  and  without 
waiving  our  rights  to  challenge  it  sufficiently  as  a  matter 
of  law,  that  might  have  been  a  different  matter,  but  he 
offered  the  document  and,  therefore,  our  objection.  If  ; 
counsel  wants  to  discuss  that  limited  purpose  we  have  no 
objection  to  discussing  it  with  him. 
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The  Court:  You  are  offering  it  to  show  a  certification 
from  the  committee  to  the  body? 

Mr.  Hitz:  Correct. 

The  Court :  It  will  be  admitted. 

(The  document,  certification  from  the  Committee  to  the 
House  of  Representatives,  was  received  in  evidence  as 
Government’s  Exhibit  No.  5.) 

Mr.  Hitz:  The  next  exhibit  offered  by  the  Government 
is  its  No.  6  for  identification,  House  Resolution  No.  370  of 
November  24,  1947,  which  is  the  certification  that - 

Mr.  Katz :  Counsel,  will  you  be  good  enough  to  show  us 
the  documents  before  you  read  them? 

Mr.  Hitz :  I  will  be  glad  to. 

Mr.  Katz  (after  examining  document) :  There  is  no  ob¬ 
jection.  , 

Mr.  Hitz :  It  may  be  received,  Your  Honor? 

The  Court :  It  may  be  received. 

213  (The  document,  House  Resolution  No.  370,  was 
thereupon  received  in  evidence  as  Government  Ex^ 
hibit  No.  6.) 

Mr.  Hitz:  I  won’t  burden  the  jury,  Your  Honor,  with 
reading  any  of  the  documents  I  have  offered.  I  would  like, 
however,  to  state  to  the  jury  that  No.  6  is  a  certification 
by  the  House  of  Representatives  of  the  contempt  found  by 
the  House  on  the  part  of  John  Howard  Lawson,  certifica¬ 
tion  of  that  matter  to  the  United  States  Attorney  for  his 
action. 

The  Court:  Very  well. 

Mr.  Katz:  We  doubt  that  is  a  proper  summarization  of 
what  it  is.  The  House  simply  certifies  the  facts  to  the 
United  States  Attorney.  It  can  do  no  more.  It  is  for  this 
Court  and  this  jury  to  determine  whether,  in  truth  or  in; 
fact,  there  was  any  refusal  constituting  contempt. 

The  Court :  That  is  correct. 

Mr.  Katz:  And  the  suggestion  that  the  House  found 
anything,  I  think  is  a  little  unfair.  Maybe  Mr.  Hitz  men- 
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tioned  it  unintentionally ;  that  it  is  the  proper  preliminary  j 
steps  to  get  it  before  the  jury  for  its  determination. 

The  Court :  That  is  correct. 

Mr.  Hitz:  I  will  be  glad  to  read  the  document  since  it! 
has  been  admitted : 

“House  Resolution  370. 

“In  the  House  of  Representatives,  U.  S.,  November  24,  j 
1947. 

214  “Resolved,  that  the  Speaker  of  the  House  of  Rep-! 
resentatives  certify  the  report  of  the  Committee  on 

Un-American  Activities  of  the  House  of  Representatives  as 
to  the  refusal  of  J ohn  Howard  Lawson  to  answer  a  ques¬ 
tion  before  the  said  Committee  on  Un-American  Activities, 
together  with  all  of  the  facts  in  connection  therewith,  under  j 
seal  of  the  House  of  Representatives,  to  the  United  States 
xYttorney  for  the  District  of  Columbia,  to  the  end  that  the  j 
said  John  Howard  Lawson  may  be  proceeded  against  in  | 
the  manner  and  form  provided  by  law. 

“Attest:  John  Andrews,  Clerk.” 

Is  there  any  objecton  to  No.  7  for  identification? 

Mr.  Katz :  We  do  have  objection  to  No.  7. 

Mr.  Hitz :  I  will  make  a  formal  offer  first.  I  offer  No.  7  | 
for  identification  in  evidence. 

Mr.  Katz :  Our  objection  is  that  the  statute  requires  that  j 
the  facts  be  certified  to  the  District  Attorney  for  action,  | 
not  the  conclusion  of  Congress.  The  facts,  Section  194,  2  j 
U.S.C.  that  are  contemplated  means  the  facts  and  not  a  j 
conclusion  are  supposed  to  be  certified,  and  we  object  to  j 
that  document  on  the  ground  that  it  is  incompetent. 

The  Court:  Well,  this  document  says  that  the  matter! 
as  fully  shown  by  the  certified  copy  of  the  report  of  the  j 
committee  which  is  attached  to  it. 

215  Mr.  Katz:  Attached  to  that  document ? 

The  Court:  It  says  here  as  is  fully  shown  by  the  j 
certified  copy  of  the  report  of  the  said  committee  which  is 
hereto  attached. 

Mr.  Katz:  I  don’t  know.  Is  there  anything  attached  to  i 
that,  the  document  which  you  have  shown  me?  What  was  j 
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handed  to  me  was  just  a  single  page.  That  might  be  an¬ 
other  matter. 

Mr.  Hitz :  Nothing  is  now  attached.  It  accompanied  the 
other  papers. 

Mr.  Katz:  What  papers? 

Mr.  Hitz :  The  exhibits  already  offered,  1,  2,  3,  5,  and  6. 

Mr.  Katz:  I  would  like  the  record  to  show  a  reservation 
of  objection  on  this,  Judge  Curran,  we  haven’t  yet  had  an 
opportunity;  we  want  the  jury  to  get  all  the  facts  as  shown 
in  the  sufficient  transcript  of  what  happened  there,  we 
haven’t  had  an  opportunity  to  see  that  what  transpired  is 
in  accordance  with  this  document,  and  may  we  have  the 
objection  reserved  until  we  have  an  opportunity  to  check 
to  see  if  those  facts  actually  occurred? 

The  Court:  All  Mr.  Hitz  is  introducing  this  for  is  to 
show  that  the  House  of  Representatives  sent  to  the  United 
States  Attorney  for  action. 

Mr.  Katz:  That  is  not  evidence  of  guilt  or  inno- 
216  cence,  it  is  just  the  procedure. 

The  Court:  By  which  the  machinery  is  put  in 

motion. 

'#»•  .*  •  v  •  •  •  ► 

Mr.  Katz:  I  think  that  is  true. 

The  Court :  So  I  will  admit  that  last  exhibit  for  the  pur¬ 
pose  of  showing  that  the  House  of  Representatives  sent  the 
report  of  the  Committee  on  Un-American  Activities  to  the 
United  States  Attorney. 

Mr.  Hitz :  May  it  be  received,  Your  Honor? 

The  Court :  For  that  purpose,  yes. 

(The  document  above  referred  to  was  thereupon  received 
in  evidence  as  Government’s  Exhibit  No.  7.) 

Mr.  Hitz:  And  may  I  read  it  to  the  jury,  the  letter  of 
transmittal  to  the  United  States  Attorney?  I  do  not  intend 
to  read  all  the  acompanying  documents. 

The  Court :  The  language  in  there  is  such  as  to  indicate 
that  the  defendant  is  guilty  for  that  refusal,  and  for  that 
reason  I  think  the  jury  ought  to  know  that  the  exhibit  is 
introduced  merely  to  show  that  the  House  of  Representa- 
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tives  certified  the  report  of  the  Committee  on  Un-American 
Activities  to  the  United  States  Attorney-  j 

Mr.  Hitz :  With  that  statement  I  do  not  think  it  is  neces¬ 
sary  to  read  it.  It  is  a  matter  of  formal  proof. 

May  we  have  a  short  recess  f 

(Thereupon  a  short  recess  was  had.) 

217  Mr.  Hitz:  Your  Honor,  the  first  witness  is  Mr.j 
Thomas. 

Will  you  step  up,  please.  • 

Thereupon - 

John  Parnell  Thomas 

was  called  as  a  witness  and,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows : 

Direct  Examination 

By  Mr.  Hitz: 

Q.  Mr.  Thomas,  will  you  give  your  full  name,  please, 
sir?  A.  John  Parnell  Thomas. 

Q.  Are  you  a  member  of  the  House  of  Representatives ! 
of  the  United  States,  sir?  A.  I  am. 

Q.  Representing  a  district  in  New  Jersey,  sir?  A.  That: 
is  correct. 

Q.  Are  you  at  the  present  time  on  the  House  Un-Ameri-  \ 
can  Activities  Committee?  A.  I  am. 

Q.  Is  that  a  standing  committee,  a  permanent  committee?  | 
A.  That  is  a  standing  permanent  committee. 

Q.  Is  it  authorized  by  the  Reorganization  Act,  known  as  | 
Public  Law  No.  601  of  the  House  of  Representatives?  A. 
That  is  correct. 

Q.  How  long  have  you  been  chairman,  Mr.  i 

218  Thomas?  A.  I  have  been  chairman  since  January 

3,  1947.  ! 

Q.  Is  that  a  bi-partisan  committee?  A.  It  is. 

Q.  Composed,  therefore,  of  some  Republicans  and  some  j 
Democrats  ?  A.  Five  Republicans  and  four  Democrats. 
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Q.  How  long  have  you  been  on  the  committee,  Mr. 
Thomas?  A.  You  mean  the  whole - 

Q.  Your  whole  tenure  as  a  member.  A.  Ten  years. 

Q.  Were  you  on  it  at  its  creation?  A.  I  was. 

Q.  Are  you  here,  Mr.  Thomas,  in  response  to  a  subpoena 
issued  by  the  United  States  District  Court  for  the  District 
of  Columbia?  A.  I  am. 

Q.  Were  you  requested  and  directed  in  that  subpoena  to 
bring  certain  papers  with  you,  sir?  A.  I  was. 

Q.  In  response  to  the  subpoena  did  you  bring  the  com¬ 
mittee’s  copy  of  a  subpoena  served  upon  Mr.  Lawson  and 
an  accompanying  telegram?  A.  I  did. 

Q.  Can  you  produce  the  copy  of  the  subpoena  and 
219  the  telegram,  sir?  A.  Here  is  the  subpoena  and 
here  is  the  telegram  (handing  documents  to  Mr. 

Hitz). 

Mr.  Hitz:  Will  vou  mark  that  4  and  that  4-A?  Make 
the  subpoena  4  and  the  telegram  4-A. 

(Copy  of  subpoena  was  marked  Government  Exhibit  4 
for  identification.) 

(Telegram  was  marked  Government  Exhibit  4-A  for 
identification.) 

Mr.  Katz:  I  am  sure  we  have  no  objection,  Mr.  Hitz,  but 
I  would  like  to  look  at  them. 

Mr.  Hitz :  Yes.  I  will  show  them  to  vou. 

Mr.  Katz  (after  looking  at  documents) :  There  is  no  ob¬ 
jection. 

The  Court :  They  will  be  admitted. 

(Government  Exhibits  4  and  4-A  for  identification,  re¬ 
spectively,  were  received  in  evidence.) 

Mr.  Hitz :  Would  counsel  mind  if  I  would  ask  one  or  two 
rather  leading  questions  that  will  bring  this  out  rather 
than  read  the  whole  formal  document? 

Mr.  Katz:  I  think  we  could  stipulate  that  a  subpoena 
was  served  and  Mr.  Lawson  appeared  pursuant  to  the  sub¬ 
poena. 


181 


The  Court.  Very  well. 

Mr.  Katz:  We  do  not  make -  j 

Mr.  Hitz:  No.  I  did  not  think  you  made  any  point  of 
it.  The  subpoena  was  to  appear  in  Washington  on  the 
23rd,  and  then  he  received  a  telegram  postponing  it 

220  to  the  27th.  Is  that  correct? 

Mr.  Katz:  Whatever  he  was  instructed  to  do  by 
the  House,  he  did.  He  got  a  telegram  to  come  back.  Hje 
came  back.  I 

The  Court:  Very  well. 

By  Mr.  Hitz :  ! 

Q.  Mr.  Thomas,  do  you  now  know  John  Howard  Law- 
son?  A.  I  do. 

Q.  Do  you  see  him  here  in  the  room?  A.  I  do  see  him. 
Q.  Will  you  point  him  out,  sir?  A.  The  man  with  the 
blue  suit,  with  a  red  and  white  tie. 

Mr.  Hitz:  For  the  record,  Mr.  Kenny,  it  is  the  de¬ 
fendant? 

Mr.  Katz :  Yes,  that  is  the  defendant.  j 

By  Mr.  Hitz : 

Q.  Did  he  appear  before  the  committee  on  the  27th  of 
October  in  Washington,  D.  C.?  A.  He  did. 

Q.  By  the  way,  on  that  particular  day  was  it  a  com, 

mittee  or  a  subcommittee  that  was  sitting? 

w  * ! 

Mr.  Katz:  Now,  just  a  moment.  Just  a  moment.  We 
object  to  that  question  on  the  ground  that  it  calls  for  a 
conclusion  of  the  witness.  That  is  one  of  the  issues  of  this 
case,  and  it  is  not  the  best  evidence.  We  have  no  objection 
to  Mr.  Thomas’s  saying  what  happened,  who  was 

221  there,  when  they  were  there,  and  as  to  whether  it 
was  or  was  not  either  a  lawfully  constituted  body  of 

one  kind  or  another,  I  apprehend  that  is  going  to  be  a 
question  which  this  case  will  decide,  among  other  things: 
The  Court :  I  sustain  the  objection. 


! 
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By  the  Court : 

Q.  Who  was  there,  Congressman?  A.  There  vrere  pres¬ 
ent,  Mr.  Vail. 

Q.  Vail?  A.  Vail,  V-a-i-1,  of  Illinois,  Mr.  McDowell, 
M-c-D-o-w-e-1-1,  of  Pennsylvania,  and  myself. 

By  Mr.  Hitz: 

Q.  Who  was  the  chairman  of  that  body  of  three  persons? 
A.  I  was  the  chairman. 

Q.  Were  all  members  of  the  Committee  on  Un-American 
Activities  of  the  House?  A.  All  members.  Yes,  they  were 
all  members  of  the  Committee  on  Un-American  Activities. 

Q.  Did  you  preside  as  chairman  in  the  proceedings  of 
October  27,  Mr.  Thomas?  A.  I  did. 

Q.  Did  you  open  those  proceedings  in  the  morning  of  the 
27th?  A.  I  did. 

222  Q.  At  that  time  was  Mr.  Lawson  present?  A.  He 
was. 

Q.  Mr.  Thomas,  what  did  you  state  at  the  commencement 
of  the  proceedings  of  that  morning? 

Mr.  Katz :  I  am  sorry,  Congressman  Thomas.  I  had  not 
quite  heard  Mr.  Hitz’s  question.  What  was  your  question? 

By  Mr.  Hitz : 

Q.  What  did  you  state  at  the  opening  of  the  hearings  of 
the  morning  of  October  27?  I  am  not  asking  you  for  the 
testimony,  Mr.  Thomas.  What  was  your  initial  statement 
at  the  commencement  of  the  proceedings  with  Mr.  Lawson 
present? 

Mr.  Katz:  Just  one  moment,  Mr.  Thomas.  I  think, 
Judge  Curran,  that  we  can  stipulate  there  was  a  steno¬ 
graphic  reporter  present,  that  the  stenographic  reporter 
made  notes  concurrently  with  the  transpiring  of  the  events, 
and  it  occurs  to  me  that  perhaps  the  record  which  the  Gov¬ 
ernment  has  btv'  good  enough  to  furnish  to  all  of  us 
through  the  Government  Printing  Office,  the  official  record, 
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is  the  best  evidence.  Might  not  that  be  the  best  way  to 
proceed,  Mr.  Hitz? 

Mr.  Hitz:  We  intend  to  proceed  that  way  when  'we  gbt 
to  the  actual  proceedings  themselves,  but  I  think  this  wit¬ 
ness  is  certainly  competent,  because  he  was  in  charge  df 
that  proceeding,  to  say  whether  or  not  the  body  constituted 
a  committee  or  a  subcommittee. 

The  Court :  Have  you  got  the  record  there  which  showis 
the  Congressman’s  statement? 

223  Mr.  Hitz :  Yes,  I  have. 

The  Court :  I  suggest  that  you  show  it  to  him  and 
ask  him  if  he  said  it. 

By  Mr.  Hitz: 

Q  Do  you  have  a  copy  that  you  can  refer  to,  Mr. 
Thomas?  A.  Yes,  I  do. 

Q  Will  you  take  that  copy  and  turn  to  page  287  of  it? 
Will  you  refer  to  the  opening  remark  which  you  made 
there,  Mr.  Thomas,  and  be  good  enough  to  read  that  to  us  ? 
A.  “The  meeting  will  come  to  order.  Everyone  please 
take  their  seats. 

“The  record  will  show  that  a  subcommittee  is  present;, 
consisting  of  Mr.  Vail,  Mr.  McDowell,  and  Mr.  Thomas. 
“Mr.  Stripling,  the  first  witness.”  j 

Q.  Thank  you.  That  is  all  I  have  in  mind. 

Mr.  Katz :  Now,  at  this  time,  we  move  to  strike,  not  be¬ 
cause  it  is  not  the  best  evidence,  but  because  the  assertion 
in  the  record  will  show  that  a  subcommittee  is  present, 
and  that  is  a  conclusion  not  binding  on  the  Court  and 
the  jury. 

The  Court:  That  is  overruled. 

! 

By  Mr.  Hitz:  ! 

i 

Q.  Mr.  Thomas - 

Mr.  Katz:  Just  a  moment.  If  the  evidence  stands,  we 
ask  the  Court  that  it  be  good  enough  to  instruct 

224  the  jury  that  the  matter  which  is  shown  is  simply 
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that  Mr.  Vail,  Mr.  McDowell,  and  Mr.  Thomas  were 
present,  and  not  proof  of  any  conclusion  or  any  other 
matter. 

The  Court:  All  that  is  being  presented  by  the  District 
Attorney  is  Congressman  Thomas’s  statement.  I  will  rule 
upon  that  question  when  it  is  raised. 

By  Mr.  Hitz: 

Q.  Now,  Mr.  Thomas,  who  had  the  power  to  create  a 
subcommittee  of  the  Committee  on  Un-American  Activi¬ 
ties  of  the  House? 

Mr.  Katz:  Just  a  moment.  We  object  to  that  question 
upon  the  ground  that  it  calls  for  a  conclusion  of  the  witness 
and  is  a  matter  of  law,  and,  under  the  House  rules  and  the 
Public  Reorganization  Law,  not  the  witness  through  his 
statement,  but,  rather,  the  force  of  the  statute  itself  and 
the  resolutions  which  have  the  weight  of  law  determine  the 
question  of  who  has  the  power  to  appoint  a  subcommit¬ 
tee,  and  if,  when  in  fact  they  are  appointed,  they  have  been 
so  appointed. 

The  Court:  That  will  be  overruled. 

A.  The  Statute  specifically  states  that  w*e  have  the  right 
to  sit  either  as  a  full  committee  or  as  a  subcommittee. 

By  Mr.  Hitz: 

Q.  And  w’ho  designates  whether  it  is  a  full  committee 
or  a  subcommittee?  A.  The  chariman  designates 
225  whether  it  is  a  full  committee  or  a  subcommittee. 

Mr.  Katz :  Just  a  moment. 

The  Court:  Your  objection  is  overruled. 

Mr.  Katz:  May  the  record  show  what  it  is,  Judge  Cur¬ 
ran? 

I  move  to  strike  the  answer  for  the  purpose  of  inter¬ 
posing  an  objection,  and  the  objection  is  that  it  calls  for  a 
conclusion  of  the  witness. 

The  Court:  Very  well. 
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By  Mr.  Hitz: 

Q.  You  say  the  chairman  lias  that  power  to  appoint  a 
subcommittee?  A.  That  is  correct. 

Mr.  Katz:  May  the  record  show  that  we  have  a  con¬ 
tinuing  objection  to  that  question  as  well,  with  the  same 
ruling,  so  that  I  will  not  interrupt  more  than  I  do  in¬ 
terrupt? 

The  Court:  Very  well. 

By  Mr.  Hitz : 

i 

Q.  Now,  Mr.  Thomas,  when  was  it  that  you  designated 
this  body  of  yourself,  Mr.  McDowell,  and  Mr.  Vail  as  com¬ 
prising  the  subcommittee  on  October  27? 


Mr.  Katz:  Just  a  moment,  Mr.  Congressman. 

The  Court:  You  have  had  your  continuing  objection  al¬ 
lowed. 

Mr.  Katz :  But  this  is  to  another  point,  Judge.  The  rule, 
of  course,  is,  under  the  Public  Reorganization  Act — 
226  The  Court:  Well,  now,  are  you  going  to  state  it? 

Mr.  Katz:  — that  the  minutes - 

The  Court:  Wait  a  minute.  Are  you  going  to  state  it? 

Mr.  Katz:  I  make  the  objection  to  this  question  foi*  a 
different  reason  than  the  earlier  one. 

The  Court:  Are  you  going  to  state  what  the  rule  of  the 
Reorganization  Act  provides? 

Mr.  Katz:  I  was  going  to  call  it  to  Your  Honor’s  atten¬ 
tion,  but  I  will  abstain - 

The  Court:  I  do  not  say  that  you  can’t.  I  say,  Are  you? 

Mr.  Katz :  I  am  about  to  do  this. 

The  Court:  Can’t  you  answer  my  question? 

Mr.  Katz:  Yes,  I  can.  I  am  about  to  paraphrase  the 
terms. 

The  Court :  That  is  the  very  thing  you  are  objecting  j  to 
this  witness’s  doing. 

Mr.  Katz:  Because  he  is  a  witness  like  other  witnesses 
now,  a  conclusion  of  law  from  a  witness,  as  Your  Hoiior 
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knows,  is  a  conclusion  of  law,  and  our  point  is  that  written 
records  showing  the  appointments  of  subcommittees  are 
made  mandatory  by  law  today,  and  a  written  record  of  the 
appointment  of  any  committee  or  subcommittee,  Judge 
Curran,  is  the  best  evidence,  and  therefore  our  objection 
to  the  questions,  which  is  somewhat  different  than  our 
earlier  objection. 

227  Have  I  made  my  position  clear? 

The  Court:  Yes.  Overruled.  \ 

By  Mr.  Hitz: 

Q.  I  guess  I  had  better  ask  the  question  again  after 
that,  Mr.  Thomas. 

When  did  you  designate  yourself,  Mr.  Vail  and  Mr.  Mc¬ 
Dowell  as  a  subcommittee  to  sit  on  October  27  ?  A.  I  desig¬ 
nated  the  subcommittee,  as  the  record  will  show,  in  the 
beginning  of  the  session  of  that  day. 

Q.  Was  the  designation  of  those  persons  to  comprise 
the  subcommittee  the  statement  you  have  just  read  now 
from  the  record?  A.  That  is  correct. 

Q.  Now,  speaking  of  that  subcommittee,  were  there  any 
other  members  of  it  than  yourself,  Mr.  Vail,  and  Mr.  Mc¬ 
Dowell?  A.  I  did  not  hear  the  question. 

Q.  Speaking  now  of  this  subcommittee  that  we  have 
referred  to  sitting  on  the  morning  of  the  27th,  were  there  1 
any  members  other  than  yourself,  Mr.  Vail,  and  Mr.  Mc¬ 
Dowell  that  composed  that  subcommittee?  A.  There  were  1 
no  other  members. 

Q.  In  other  words,  they  were  all  there;  is  that  correct? 
A.  They  were  all  there. 

Q.  Mr.  Thomas,  would  you  be  able  to  tell  us  what  trans¬ 
pired  between  the  committee  and  Mr.  Lawson  from 

228  the  time  that  he  was  invited  to  take  the  stand  and 
take  the  oath  until  the  conclusion  of  his  testimony? 

A.  Your  Honor,  I  could  summarize  it  in  my  own  mind —  ' 
way,  but  in  order  to  be  very  accurate,  I  would  like  to  have 
the  privilege  of  reading  from  the  record  itself. 
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Mr.  Katz:  We  have  no  objection,  Congressman.  We  were 
about  to  suggest  that  to  you. 

Mr.  Hitz:  We  will  proceed  in  that  way.  We  are  anxious 
to  do  that. 

The  Court:  Very  well. 

By  Mr.  Hitz:  j 

Q.  Mr.  Thomas,  will  you  be  good  enough  to  turn  to  page 
289  of  the  Government  print  and  begin  reading  to  us,  near 
the  bottom  of  the  page,  the  statement  by  Mr.  Stripling, 
“John  Howard  Lawson,”  and  would  you  be  good  enough 
to  read  into  the  record  Stripling’s  name  and  John  Howard 
Lawson? 

Before  you  do  so,  I  would  like  to  identify  Mr.  Stripling 
further  for  the  record.  Who  is  Mr.  Stripling?  A.  Mr. 
Stripling  is  the  chief  investigator  of  the  Committee  on  Un- 
American  Activities.  ; 

Q.  I  see.  How  long  had  he  been  with  the  committee  at 
that  time?  A.  He  has  been  with  this  present  committee 
since  the  time  I  was  selected  as  chairman,  but  he  was  also 
a  member  of  the  old  special  committee  for  many 
229  years,  until  he  went  in  the  Army,  and  then  had  to 
retire  from  active  work  on  the  Hill. 

Q.  I  think  that  is  sufficient.  Now,  as  of  October  27,  what 
was  the  custom  of  the  committee  with  respect  to  who  would 
do  the  principal  part  of  the  questioning  of  witnesses?  A. 
Mr.  Stripling  did  the  principal  part  of  the  questioning  of 
witnesses. 

Mr.  Katz:  May  I  move  to  strike  the  answers  for  the 
purpose  of  interposing  an  objection - 

The  Court:  Sustained. 

Mr.  Katz:  — on  the  ground  that  custom  is  immaterial. 
Your  Honor  has  sustained  it? 

The  Court :  That  is  correct. 

Mr.  Katz :  Thank  you. 

By  Mr.  Hitz:  j 

«  Q.  Mr.  Thomas,  would  you  be  good  enough,  now,  to 
read,  beginning,  “Mr.  Stripling.  John  Howard  Lawson,’;’ 
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page  289,  near  the  bottom?  A.  I  am  beginning  to  read  on 
page  289  from  the  hearings  regarding  the  Communist  in¬ 
filtration  of  the  motion  picture  industry,  hearings  before 
the  Committee  on  Un-American  Activities,  House  of  Rep¬ 
resentatives,  Eightieth  Congress,  First  Session,  Public 
Law  601  (Section  121,  Subsection  Q(2)),  October  20,  21, 
22,  23,  24,  27,  28,  29,  and  30, 1947,  and,  one  more  line, 

230  printed  for  the  use  of  the  Committee  on  Un-Amer¬ 
ican  Activities: 

“Mr.  Stripling.  John  Howard  Lawson. 

“(John  Howard  Lawson,  accompanied  by  Robert  W. 
Kenny  and  Bartley  Crum  take  places  at  witness  table.) 

“The  Chairman.  Stand  and  please  raise  your  right  hand. 
“Do  vou  solemnlv  swear  the  testimonv  vou  are  about  to 

i  •>  •  * 

give  is  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God? 

“Mr.  Lawson.  I  do. 

“The  Chairman.  Sit  down,  please. 

“Testimony  of  John  Howard  Lawson 
“Mr.  Lawson.  Mr.  Chairman,  I  have  a  statement  here 
which  I  wish  to  make - 

“The  Chairman.  Well,  all  right;  let  me  see  your  state¬ 
ment. 

“(Statement  handed  to  the  chairman.) 

“Mr.  Stripling.  Do  you  have  a  copy  of  that? 

“Mr.  Crum.  We  can  get  you  copies. 

“The  Chairman.  I  don’t  care  to  read  any  more  of  the 
statement.  The  statement  will  not  be  read.  I  read  the  first 
line. 

“Mr.  Lawson.  You  have  spent  1  week  vilifying  me  before 

the  American  public - 

“The  Chairman.  Just  a  minute - 

231  “Mr.  Lawson.  And  you  refuse  to  allow  me  to 
make  a  statement  on  my  rights  as  an  American 

citizen. 
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“The  Chairman.  I  refuse  you  to  make  the  statement,! 
because  of  the  first  sentence  in  your  statement.  That; 
statement  is  not  pertinent  to  the  inquiry. 

“Now,  this  is  a  congressional  committee —  a  congression-  j 
al  committee  set  up  by  law.  We  must  have  orderly  proce- 1 
dure,  and  we  are  going  to  have  orderly  procedure. 

“Mr.  Stripling,  identify  the  witness. 

“Mr.  Lawson.  The  rights  of  American  citizens  are  im-  j 
portant  in  this  room  here,  and  I  intend  to  stand  up  for  j 
those  rights,  Congressman  Thomas. 

“Mr.  Stripling.  Mr.  Lawson,  will  you  state  your  full 
name,  please! 

“Mr.  Lawson.  I  wish  to  protest  against  the  unwillingness  j 
of  this  committee  to  read  a  statement,  when  you  permitted 
Mr.  Warner,  Mr.  Mayer,  and  others  to  read  statements  j 
in  this  room. 

“My  name  is  John  Howard  Lawson. 

“Mr.  Stripling.  What  is  your  present  address! 

“Mr.  Lawson.  9354  Burnett  Avenue,  San  Fernando, 
Calif. 

“Mr.  Stripling.  When  and  where  were  you  born! 

“Mr.  Lawson.  New  York  City. 

“Mr.  Stripling.  What  year! 

232  “Mr.  Lawson.  1894. 

“Mr.  Stripling.  Give  us  the  exact  date. 

“Mr.  Lawson.  September  25. 

“Mr.  Stripling.  Mr.  Lawson,  you  are  here  in  response 
to  a  subpena  which  was  served  upon  you  on  September  19, 
1947;  is  that  true! 

“Mr.  Lawson.  That  is  correct. 

“Mr.  Stripling.  That  subpena  called  for  your  appear¬ 
ance  before  the  committee  on  October  23,  at  10 :30  a.m. ;  is 
that  correct! 

“Mr.  Lawson.  That  is  correct. 

“Mr.  Stripling.  Did  you  receive  the  following  telegram 
on  October  11,  addressed  to  you,  Mr.  John  Howard  Law- 
son,  9354  Burnett  Avenue,  San  Fernando,  Calif.! 

“Mr.  Lawson.  I  did. 


190 


“Mr.  Stripling.  I  haven’t  read  the  telegram  yet. 

“In  response  to  the  subpena  served  upon  you  summon¬ 
ing  you  to  appear  before  the  Committee  on  Un-American 
Activities,  United  States  House  of  Representatives,  in 
Washington,  D.  C.,  on  October  23,  you  are  hereby  directed 
to  appear  on  October  27  instead  of  October  23,  at  the  hour 
of  10:30  a.m.,  room  226,  Old  House  Office  Building. 
“Signed:  ‘J.  Parnell  Thomas,  chairman.’ 

“Did  you  receive  that  telegram? 

“Mr.  Lawson.  I  did. 

233  “Mr.  Stripling.  You  are  here  before  the  committee 
in  response  to  this  subpena  and  in  response  to  this 

summons  in  the  form  of  a  telegram  from  the  chairman? 
“Mr.  Lawson.  I  am. 

“Mr.  Stripling.  What  is  your  occupation,  Mr.  Lawson? 
“Mr.  Lawson.  I  am  a  writer. 

“Mr.  Stripling.  How  long  have  you  been  a  writer? 
“Mr.  Lawson.  All  my  life — at  least  35  years — my  adult 
life. 

“Mr.  Stripling.  Are  you  a  member  of  the  Screen  Writers 
Guild? 

“Mr.  Lawson.  The  raising  of  any  question  here  in  re¬ 
gard  to  membership,  political  beliefs,  or  affiliation - 

“Mr.  Stripling.  Mr.  Chairman - 

“Mr.  Lawson.  Is  absolutely  beyond  the  powers  of  this 
committee. 

“Mr.  Stripling.  Mr.  Chairman - 

“Mr.  Lawson.  But - 

“(The  chairman  pounding  gavel.) 

“Mr.  Lawson.  It  is  a  matter  of  public  record  that  I  am 
a  member  of  the  Screen  Writers  Guild. 

“Mr.  Stripling.  I  ask — 

“(Applause.) 

“The  Chairman.  I  want  to  caution  the  people  in  the 
audience:  You  are  the  guests  of  this  committee  and 

234  you  will  have  to  maintain  order  at  all  times.  I  do 
not  care  for  any  applause  or  any  demonstrations  of 

one  kind  or  another. 
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“Mr.  Stripling.  Now,  Mr.  Chairman,  I  am  also  going 
to  request  that  you  instruct  the  witness  to  be  responsive 
to  the  questions. 

“The  Chairman.  I  think  the  witness  will  be  more  re¬ 
sponsive  to  the  questions. 

“Mr.  Lawson.  Mr.  Chairman,  you  permitted - 

“The  Chairman  (pounding  gavel).  Never  mind - 

“Mr.  Lawson  (continuing).  Witnesses  in  this  room  to 
make  answers  of  three  or  four  or  five  hundred  words  to 
questions  here. 

“The  Chairman.  Mr.  Lawson,  you  will  please  be  respon¬ 
sive  to  these  questions  and  not  continue  to  try  to  disrupt 
these  hearings. 

“Mr.  Lawson.  X  am  not  on  trial  here,  Mr.  Chairman. 
This  committee  is  on  trial  here  before  the  American  people. 
Let  us  get  that  straight. 

“The  Chairman.  We  don’t  want  you  to  be  on  trial. 

“Mr.  Stripling.  Mr.  Lawson,  how  long  have  you  been  a 
member  of  the  Screen  Writers  Guild? 

“Mr.  Lawson.  Since  it  was  founded  in  its  present  form, 
in  1933. 

“Mr.  Stripling.  Have  you  ever  held  any  office  in 
235  the  guild? 

“Mr.  Lawson.  The  question  of  whether  I  have 
held  office  is  also  a  question  which  is  beyond  the  purview 
of  this  committee. 

i 

i 

“(The  chairman  pounding  gavel.) 

“Mr.  Lawson.  It  is  an  invasion  of  the  right  of  associa^ 
tion  under  the  Bill  of  Rights  of  this  country. 

“The  Chairman.  Please  be  responsive  to  the  question.  I 

“Mr.  Lawson.  It  is  also  a  matter - 

“(The  chairman  pounding  gavel.) 

“Mr.  Lawson.  Of  public  record - 

“The  Chairman.  You  asked  to  be  heard.  Through  your 
attorney,  you  asked  to  be  heard,  and  we  want  you  to  be 
heard.  And  if  you  don’t  care  to  be  heard,  then  we  wil) 
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excuse  you  and  we  will  put  the  record  in  without  your 
answers. 

“Mr.  Lawson.  I  wish  to  frame  my  own  answers  to  your 
questions,  Mr.  Chairman,  and  I  intend  to  do  so. 

“The  Chairman.  And  you  will  be  responsive  to  the 
questions  or  you  will  be  excused  from  the  witness  stand. 

“Mr.  Lawson.  I  will  frame  my  owm  answers,  Mr.  Chair¬ 
man. 

“The  Chairman.  Go  ahead,  Mr.  Stripling. 

“Mr.  Stripling.  I  repeat  the  question,  Mr.  Lawson: 

236  “Have  you  ever  held  any  position  in  the  Screen 
Writers  Guild? 

“Mr.  Lawson.  I  stated  that  it  is  outside  the  purview  of 
the  rights  of  this  committee  to  inquire  into  any  form  of 
association - 

“The  Chairman.  The  Chair  will  determine  what  is  in  the 
purview  of  this  committee. 

“Mr.  Lawson.  My  rights  as  an  American  citizen  are  no 
less  than  the  responsibilities  of  this  committee  of  Congress. 

“The  Chairman.  Now,  you  are  just  making  a  big  scene 
for  yourself  and  getting  all  ‘ het  up ’.  (Laughter. ) 

“Be  responsive  to  the  questioning,  just  the  same  as  all 
the  witnesses  have.  You  are  no  different  from  the  rest. 

“Go  ahead,  Mr.  Stripling. 

“Mr.  Lawson.  I  am  being  treated  differently  from  the 
rest. 

“The  Chairman.  You  are  not  being  treated  differently. 

“Mr.  Lavrson.  Other  witnesses  have  made  statements, 
which  included  quotations  from  books,  references  to  ma¬ 
terial  which  had  no  connection  whatsoever  with  the  interest 
of  this  committee. 

“The  Chairman.  We  will  determine  whether  it  has  con¬ 
nection. 

237  “Now,  you  go  ahead - 

“Mr.  Lawson.  It  is  absolutely  beyond  the  power  of 
this  committee  to  inquire  into  my  association  in  any  or¬ 
ganization. 
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“The  Chairman.  Mr.  Lawson,  you  will  have  to  stop  or! 
you  will  leave  the  witness  stand.  And  you  will  leave  the 
witness  stand  because  you  are  in  contempt.  That  is  why 
you  will  leave  the  witness  stand.  And  if  you  are  just  trying; 
to  force  me  to  put  you  in  contempt,  .you  won’t  have  to  try; 
much  harder.  You  know  what  has  happened  to  a  lot  of; 
people  that  have  been  in  contempt  of  this  committee  this; 
year,  don’t  you? 

“Mr.  Lawson.  I  am  glad  you  have  made  it  perfectly 
clear  that  you  are  going  to  threaten  and  intimidate  the  i 
witnesses,  Mr.  Chairman. 

“(The  chairman  pounding  gavel.) 

“Mr.  Lawson.  I  am  an  American  and  I  am  not  at  all; 
easy  to  intimidate,  and  don’t  think  I  am. 

“(The  chairman  pounding  gavel.) 

“Mr.  Stripling.  Mr.  Lawson,  I  repeat  the  question.  Have ; 
you  ever  held  any  position  in  the  Screen  Writers  Guild? 

“Mr.  Lawson.  I  have  stated  that  the  question  is  illegal,  j 
But  it  is  a  matter  of  public  record  that  I  have  held 
238  many  offices  in  the  Screen  Writers  Guild.  I  was  its ! 

first  president,  in  1933,  and  I  have  held  office  on  the  j 
board  of  directors  of  the  Screen  Writers  Guild  at  other 
times. 

“Mr.  Stripling.  You  have  been  employed  in  the  motion- 
picture  industry;  have  you  not? 

“Mr.  Lawson.  I  have. 

i 

“Mr.  Stripling.  Would  you  state  some  of  the  studios 
where  you  have  been  employed? 

“Mr.  Lawson.  Practically  all  of  the  studios,  all  the  ■ 
major  studios. 

“Mr.  Stripling.  As  a  screen  writer? 

“Mr.  Lawson.  That  is  correct. 

“Mr.  Stripling.  Would  you  list  some  of  the  pictures  ! 
which  you  have  written  the  script  for? 

“Mr.  Lawson.  I  must  state  again  that  you  are  now  in-  ! 
quiring  into  the  freedom  of  press  and  communications,  j 
over  which  you  have  no  control  whatsoever.  You  don’t  have  I 
to  bring  me  here  3,000  miles  to  find  out  what  pictures  I 
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have  written.  The  pictures  that  I  have  written  are  very  well 
known.  They  are  such  pictures  as  Action  in  the  North  ; 

Atlantic,  Sahara - 

“Mr.  Stripling.  Mr.  Lawson - 

“Mr.  Lawson.  Such  pictures  as  Blockade,  of  which  I  am 
very  proud  and  in  which  I  introduced  the  danger  that 
this  democracy  faced  from  the  attempt  to  destroy 

239  democracy  in  Spain  in  1937.  These  matters  are  all 
matters  of  public  record. 

“Mr.  Stripling.  Mr.  Lawson,  would  you  object  if  I  read 
a  list  of  the  pictures,  and  then  you  can  either  state 
whether  or  not  you  did  write  the  scripts? 

“Mr.  Lawson.  I  have  no  objection  at  all. 

“Mr.  Stripling.  Did  you  write  Dynamite,  by  M-G-M? 
“Mr.  Lawson.  I  preface  my  answer,  again,  by  saying 
that  it  is  outside  the  province  of  this  committee,  but  it  is 
well  known  that  I  did. 

“Mr.  Stripling.  The  Sea  Bat,  by  M-G-M? 

“Mr.  Lawson.  It  is  well  known  that  I  did. 

“Mr.  Stripling.  Success  at  Any  Price,  RKO? 

“Mr.  Lawson.  Yes;  that  is  from  a  play  of  mine,  Success 
Story. 

“Mr.  Stripling.  Party  Wire,  Columbia? 

“Mr.  Lawson.  Yes;  I  did. 

“Mr.  Stripling.  Blockade,  United  Artists,  Wanger? 

“Mr.  Lawson.  That  is  correct. 

“Mr.  Stripling.  Algiers,  United  Artists,  Wanger? 

“Mr.  Lawson.  Correct. 

“Mr.  Stripling.  Counterattack,  Columbia. 

“Mr.  Lawson.  Correct. 

“Mr.  Stripling.  You  have  probably  written  others;  have 
you  not,  Mr.  Lawson? 

240  Mr.  Law^son.  Many  others.  You  have  missed  a 
lot  of  them. 

“Mr.  Stripling.  You  don’t  care  to  furnish  them  to  the 
committee,  do  you? 

“Mr.  Lawson.  Not  in  the  least  interested. 
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Mr.  Stripling.  Mr.  Lawson,  are  you  now,  or  have  you 
ever  been  a  member  of  the  Communist  Party  of  the  United! 
States? 

“Mr.  Lawson.  In  framing  my  answer  to  that  question! 

I  must  emphasize  the  points  that  I  have  raised  before.  The ! 
questions  of  communism  is  in  no  way  related  to  this  in- j 
quiry,  which  is  an  attempt  to  get  control  of  the  screen  and  j 
to  invade  the  basic  rights  of  American  citizens  in  all  fields,  j 

“.Mr.  McDowell.  Now,  I  must  object -  I 

“Mr.  Stripling.  Mr.  Chairman - 

“  (The  chairman  pounding  gavel.) 

“Mr.  Lawson.  The  question  here  relates  not  only  to  the  j 
question  of  my  membership  in  any  political  organization,  j 
but  this  committee  is  attempting  to  establish  the  right - 

“  (The  chairman  pounding  gavel.) 

“Mr.  Lawson  (continuing).  Which  has  been  historically  • 
denied  to  any  committee  of  this  sort,  to  invade  the  rights  j 
and  privileges  and  immunity  of  American  citizens,  whether  j 
they  be  Protestant,  Methodist,  Jewish,  or  Catholic, 
241  whether  they  be  Republicans  or  Democrats  or  any-  j 
thing  else. 

“The  Chairman  (pounding  gavel.)  Mr.  Lawson,  just 
quiet  down  again. 

“Mr.  Lawson,  the  most  pertinent  question  that  we  can  j 
ask  is  whether  or  not  you  have  ever  been  a  member  of  the 
Communist  Party.  Now,  do  you  care  to  answer  that  ques¬ 
tion? 

“Mr.  Lawson.  You  are  using  the  old  technique,  which 
was  used  in  Hitler  Germany  in  order  to  create  a  scare 
here - 

‘  ‘  The  Chairman  ( pounding  gavel ) .  Oh - 

“Mr.  Lawson.  In  order  to  create  an  entirely  false  at-  j 
mosphere  in  which  this  hearing  is  conducted - 

“  (The  chairman  pounding  gavel.) 

“Mr.  Lawson.  In  order  that  you  can  then  smear  the 
motion-picture  industry,  and  you  can  proceed  to  the  press,  j 
to  any  form  of  communication  in  this  country. 
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“The  Chairman.  You  have  learned - 

“Mr.  Lawson.  The  Bill  of  Rights  was  established  pre¬ 
cisely  to  prevent  the  operation  of  any  committee  which 
could  invade  the  basic  rights  of  Americans. 

“Now,  if  you  want  to  know - 

“Mr.  Stripling.  Mr.  Chairman,  the  witness  is  not  an¬ 
swering  the  question. 

“Mr.  Lawson.  If  you  want  to  know - 

“  (The  chairman  pounding  gavel.) 

“Mr.  Lawson.  About  the  perjury  that  has  been 

242  committed  here  and  the  perjury  that  is  being 
planned. 

“The  Chairman.  Mr.  Lawson - 

“Mr.  Lawson.  You  permit  me  and  my  attorneys  to 
bring  in  here  the  witnesses  that  testified  last  week  and  you 
permit  us  to  cross-examine  these  witnesses,  and  we  will 
show  up  the  whole  tissue  of  lie - 

“The  Chairman  (pounding  gavel).  We  are  going  to 
get  the  answer  to  that  question  if  we  have  to  stay  here  for 
a  week. 

“Are  you  a  member  of  the  Communist  Party,  or  have 
you  ever  been  a  member  of  the  Communist  Party? 

“Mr.  Lawson.  It  is  unforunate  and  tragic  that  I  have  to 
teach  this  committee  the  basic  principles  of  American - 

“The  Chairman  (pounding  gavel).  That  is  not  the  ques¬ 
tion.  That  is  not  the  question.  The  question  is:  Have 
you  ever  been  a  member  of  the  Communist  Party? 

“Mr.  Lawson.  I  am  framing  my  answer  in  the  only  way 
in  which  any  American  citizen  can  frame  his  answer  to  a 
question  which  absolutely  invades  his  rights. 

“The  Chairman.  Then  you  refuse  to  answer  that  ques¬ 
tion  ;  is  that  correct? 

“Mr.  Lawson.  I  have  told  you  that  I  will  offer  my  beliefs, 
affiliations,  and  everything  else  to  the  American  public, 
and  they  will  know  where  I  stand. 

243  “The  Chairman  (pounding  gavel).  Excuse  the 

witness - 
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“Mr.  Lawson.  As  they  do  from  what  I  have  written,  j 

“The  Chairman  (pounding  gavel)  Stand  away  from  the 
stand - 

“Mr.  Lawson.  I  have  written  Americanism  for  many 
years,  and  I  shall  continue  to  fight  for  the  Bill  of  Rights, 
which  you  are  trying  to  destroy. 

“The  Chairman.  Officers,  take  this  man  away  from  tl^e 
stand - ” 

i 

Q.  Mr.  Thomas,  I  have  just  one  question,  for  the  record 
and  the  Court  of  Appeals. 

Did  this  hearing  take  place  in  the  District  of  Columbia? 
A.  It  did. 


Mr.  Hitz:  Your  Honor,  that  concludes  the  direct  exami¬ 
nation  of  this  witness  on  this  particular  subject.  We  offer 
him  for  cross  examination  on  what  has  already  transpired. 
He  will  give  other  testimony  at  a  later  time  on  another 
subject.  | 

The  Court :  I  would  like  to  ask  the  Congressman  a  quesf 
tion.  I 


Bv  The  Court: 


Q.  With  reference  to  those  dates,  Congressman,  that  you 
referred  to  on  the  cover  of  that  transcript,  what  was  the 
commitee  investigating  at  that  time?  A.  We  were 
244  investigating  Communist  infiltration  in  the  motion^ 
picture  industry.  I 


The  Court :  Very  well. 


* 


245  Mr.  Katz:  May  we  approach  the  bench? 

The  Court:  Very  well.  j 

(At  the  bench:) 

i 

Mr.  Margolis :  If  Your  Honor  please,  at  this  time  we  wish, 
to  make  a  motion  to  strike — I  don’t  have  the  transcript 
before  me,  but  I  think  I  can  state  substantially  the  ques-j 
tion  and  answer  with  respect  to  whether  the  witness  had  I 
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the  power  to  appoint  a  subcommittee,  upon  all  the  grounds 
stated  in  the  objection,  and  upon  the  ground  that  the  ques¬ 
tion  calls  for  a  conclusion  of  fact  as  well  as  a  conclusion 
of  law. 

The  Court:  That  is  overruled — put  them  all  in  there, 
that  it  is  not  the  best  evidence,  and  incompetent,  immaterial 
and  irrelevant. 

Mr.  Margolis:  The  second  point  is  that  we  wish  to  cite 
as  misconduct  of  Your  Honor  putting  a  question  to  the 
jury  at  the  conclusion  of  the  direct  examination  as  to  the 
purpose  of  the  inquiry,  inasmuch  as  that  question  could 
serve  no  purpose  other  than  to  create  bias  and  prejudice  on 
the  part  of  the  jury  against  the  defendant. 

The  Court:  Are  you  serious  about  this? 

246  Mr.  Margolis:  Yes,  Your  Honor - 

The  Court:  Are  you  charging  this  Court  with 
misconduct? 

Mr.  Margolis:  The  only  way  I  can  preserve  the  record, 
and  I  request  the  Court  to  instruct  the  jury  to  disregard 
the  putting  of  that  question. 

The  Court:  I  certainly  will  not.  Any  time  this  Court 
asks  a  question  you  have  a  right  to  object  to  it. 

Mr.  Margolis :  Our  position  is  this,  Your  Honor,  for  the 
record,  that  the  very  putting  of  the  question  and  our  being 
required  to  object  to  it  in  the  presence  of  the  jury  would 
merely  have  highlighted  the  damage  already  done. 

The  Court:  Very  well,  that  is  overruled. 

(After  leaving  the  bench:) 

J.  Parnell  Thomas 

a  witness  called  on  behalf  of  the  Government,  being  re¬ 
called  for  further  examination,  resumed  the  stand  and 
testified  as  follows : 

The  Witness :  Your  Honor,  I  made  a  slight  error  in  my 
testimony  this  morning.  I  would  like  to  correct  it  if  I  may. 
I  gave  as  the  date  January  2  when  I  was  appointed  chair¬ 
man  of  the  Committee  on  Un-American  Activities.  It  should 
have  been  January  14. 
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The  Court:  Very  well.  Cross  examine. 

247  Cross  Examination 

By  Mr.  Margolis: 

J 

Q.  Now,  you  recall  your  direct  examination,  Congress¬ 
man  Thomas,  you  have  testified  about  Mr.  Lawson  making 
a  statement  at  one  point  during  the  examination : 

“I  wish  to  protest  against  the  unwillingness  of  this  com¬ 
mittee  to  read  a  statement,  when  you  permitted  Mr.  War¬ 
ner,  Mr.  Mayer,  and  others  to  read  statements  in  this 
room.”  ! 

Will  you  state  whether  or  not  it  is  a  fact  that  prior  to 
the  time  that  Mr.  Lawson  wras  placed  on  the  stand,  and  in 
the  course  of  the  investigation  to  which  you  have  referred, 
that  Mr.  Warner  was  a  witness,  and  was  permitted  to  read 
a  statement  which  he  presented  to  the  committee? 

Mr.  Hitz :  Excuse  me.  I  object  to  it  as  immaterial. 

The  Court:  Sustained. 

Mr.  Margolis:  May  I  state  the  purpose,  Your  Honor? 
The  Court:  No.  I  sustain  the  objection. 

i 

j 

By  Mr.  Margolis : 

Q.  Mr.  Thomas,  is  it  not  also  a  fact  that  during  the 
course  of  these  various  hearings  prior  to  the  time  that  Mr. 
Lawson  was  a  witness,  that  Mr.  Mayer  was  a  witness  and 
presented  a  statement  and  was  allowed  to  read  it? 

Mr.  Hitz:  I  object.  Immaterial.  ! 

The  Court:  Sustained. 

By  Mr.  Margolis: 

i 

i 

248  Q.  Mr.  Thomas,  is  it  not  also  a  fact  that  prior  tp 
the  time  that  Mr.  Lawrson  took  the  stand  other  with 

nesses  who  appeared  and  presented  statements  were  al¬ 
lowed  to  read  those  statements?  ! 

i 

Mr.  Hitz:  I  object,  immaterial. 

The  Court:  Sustained. 


i 
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By  Mr.  Margolis : 

Q.  Now,  prior  to  the  time  that  Mr.  Lawson  was  called 
to  the  stand  there  had  been  a  week  of  hearings  in  this 
particular  investigation,  had  there  not?  A.  There  had  been. 

Q.  The  hearings  opened  on  October  20,  1947,  is  that 
correct? 

You  may  refer,  to  refresh  your  recollection  if  you  desire 
to  do  so,  to  the  transcript  of  proceedings  which  I  see  be¬ 
fore  you.  A.  That  is  correct. 

Q.  Again,  if  you  want  to  look  at  page,  Roman  numeral 
III  table  of  contents  to  refresh  your  recollection  you  may 
follow  me  as  I  go  along. 

Isn’t  it  a  fact  that  on  October  20,  1947,  this  committee 
took  the  testimony  of  Mr.  H.  A.  Smith,  Mr.  A.  B.  Leckie,  1 
Louis  J.  Russell,  investigators  for  the  committee;  is  that 
correct?  A.  That  is  correct. 

249  Q.  And  the  same  day  you  took  the  testimony  of 
Mr.  Jack  L.  Warner,  Mr.  Samuel  Grosvenor  Wood, 
Mr.  Louis  Bert  Mayer,  and  Miss  Ayn  Rand?  A.  That  is 
correct. 

Q.  And  that  the  hearings  proceeded  on  October  21, 1947, 
and  testimony  was  taken  of  Adolph  Menjou,  John  Charles 
Moffitt,  and  Rupert  Hughes;  is  that  correct?  A.  That  is 
correct. 

Q.  Proceeding  to  October  22nd,  testimony  was  given  by 
James  K.  McGuiness,  Robert  Taylor,  Howard  Rushmore 
and  Morris  Rvskind?  A.  That  is  correct. 

Q.  And  then  proceeding  on  to  October  23, 1947,  testimony 
was  taken  of  Mr.  Fred  Niblo,  Robert  Montgomery,  Richard 
MacCauley,  George  L.  Murphy,  Ronald  Reagan,  Gary  ' 
Cooper  and  Leo  McCarev;  is  that  correct?  A.  That  is 
correct. 

Q.  Testimony  was  then  taken  on  October  24,  1947,  I  be¬ 
lieve  of  Lela  E.  Rogers,  Oliver  Carlson,  and  Walter  E. 
Disney,  is  that  correct? 

Mr.  Hitz:  Excuse  me.  Please  don’t  answer.  I  will  have 
to  object,  I  do  not  see  the  materiality. 

The  Court:  I  will  allow  it. 

The  Witness :  That  is  correct. 


201 

By  Mr.  Margolis. 

250  Q.  Then  on  Monday  following  this  full  week  of 
testimony,  October  27,  Mr.  John  Howard  Lawson 

was  called  as  a  witness,  is  that  not  so?  A.  That  is  correct. 

Q.  Mr.  Thomas,  I  think  you  said  on  direct  examination 
that  you  have  been  a  member  of  the  House  Committee  on 
Un-American  Activities  for  about  ten  years?  A.  That  is 
correct. 

Q.  And  that  is  since  its  inception  and  at  all  times?  A. 
That  is  correct. 

Q.  How  long  has  Mr.  Rankin  been  a  member  of  that 
committee?  A.  Well,  a  much  shorter  time;  he  has  been  a 
member  for  a  year  and  three-quarters  that  I  have  been 
chairman,  and  two  years  prior  to  that.  I  would  say  three 
and  three-quarter  years.  j 

Q.  That  is  Congressman  Rankin  of  Mississippi,  is  that 
correct?  A.  That  is  right. 

Q.  Now,  during  the  time  you  were  chairman  of  this 
committee  you  were  very  active  on  it,  were  you  not?  A.  I 
would  say  it  is  reasonable  to  believe  that  I  was. 

Q.  Well,  it  is  a  fact  that  you  were,  is  it  not?  A.  I  tried 
to  be. 

Q.  It  is  a  fact  that  you  were  very  active  on  this: 

251  committee,  is  it  not?  A.  Well,  only  the  public  and 
the  Congress  could  determine  that,  I  think. 

Q.  You  don’t  know  whether  you  were  very  active  on  it, 
or  not?  A.  I  tried  to  be. 

Q.  Do  you  know  whether  you  were  very  active  on  the 
committee,  Mr.  Thomas?  A.  Well,  I  don’t  want  to  be 
facetious  or  seem  egotistical,  but  I  would  say  yes  to  that 
question. 

Q.  You  would  say  yes.  As  a  matter  of  fact,  you  signed 
all  of  the  reports  of  that  committee  during  the  ten  years 
you  were  a  member,  did  you  not?  A.  I  can’t  recollect 
whether  I  signed  every  report  during  the  ten  years,  or  not. 

Q.  What  is  your  best  recollection? 

Mr.  Hitz:  Please  don’t  answer.  I  object  to  that,  it  is 
immaterial. 
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The  Court:  Sustained. 

Mr.  Margolis :  It  goes  to  the  credibility,  Your  Honor.  We 
challenge  the  credibility  of  this  witness  and  want  an  op¬ 
portunity  to  go  into  some  of  these  matters. 

The  Court:  Sustained. 

By  Mr.  Margolis : 

Q.  Now,  Mr.  Thomas,  isn’t  it  a  fact  that  during 

252  the  first  week  of  this  committee —  I  will  withdraw 
that  and  reframe  it. 

Isn’t  it  a  fact  that  during  the  first  week  of  the  hearings 
which  finally  led  up  to  the  testimony  of  Mr.  Lawson  the 
second  week  that  you,  as  chairman  of  the  committee,  and 
committee  counsel  and  other  members  of  the  committee 
repeatedly  called  for  the  discharge  and  blacklisting  of  Mr. 
Lawson  and  others?  A.  In  the  first  place,  Mr.  Attorney, 
the  committee  has  no  counsel. 

Q.  I  refer  to  Mr.  Stripling.  A.  He  is  our  chief  investi¬ 
gator. 

Q.  All  right,  the  chief  investigator.  A.  He  is  not  an 
attornev. 

In  the  second  place,  we  certainly  never  called  for  any 
blacklisting  of  anyone. 

Mr.  Hitz:  Your  Honor,  I  move  that  the  question  and 
answer  be  stricken  as  being  immaterial. 

Mr.  Margolis:  After  the  answer  is  in,  Your  Honor?  I 
object.  He  should  have  objected  before.  I  intend  to  show 
that  they  did,  and  I  think  I  have  a  right  to  go  on  with  the 
examination  after  the  answer  is  in. 

The  Court :  I  think  it  is  immaterial ;  the  motion  to  strike 
is  granted.  Proceed. 

Mr.  Margolis :  I  would  like  to  prove  to  the  contrary - 

The  Court :  I  say  it  is  immaterial. 

253  Q.  Isn’t  it  a  fact,  Mr.  Thomas,  that  repeatedly 
during  the  course  of  this  first  week  of  hearings  you, 

as  chairman  of  the  committee,  Mr.  Stripling,  as  its  chief 
investigator,  and  other  members  of  the  committee,  re- 
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peatedly  stated  that  the  purpose  of  this  hearing  was  tjo 
expose  Mr.  Lawson  and  others  to  the  American  people? 

Mr.  Hitz :  I  object.  It  is  immaterial. 

The  Court:  I  sustain  the  objection.  Let  us  proceed. 

Mr.  Hitz:  And  I  think  counsel  should  be  cautioned  that 

i 

he  should  not  get  in  in  another  way  what  has  already  been 
ruled  out. 

The  Court :  I  will  rule  on  them  as  they  come  up. 

By  Mr.  Margolis : 

Q.  Mr.  Thomas,  at  the  time  that  the  committee  opened 
its  hearings  on  October  20,  1947,  you  made  an  opening 
statement  stating  the  purposes  of  the  hearing,  did  you 
not?  You  may  refresh  your  recollection  again  from  the 
record,  if  you  so  desire.  A.  (After  looking  at  a  document:) 
That  is  correct. 

Q.  And  in  the  course  of  making  that  statment  you 
said - 

Mr.  Hitz:  Excuse  me  just  a  minute.  It  is  true  I  have 
not  heard  the  question.  I  am  objecting  to  the  line  of  quesj 
tioning.  I  think  the  line  of  questioning  is  immaterial  and 
therefore  inadmissible.  Therefore,  since  it  is  clearly 
254  on  the  same  subject,  the  next  question  need  not  be 
framed  and  is  subject  now  to  objection. 

Mr.  Margolis:  I  think  the  question  will  go  to  the  credi-l 
bility,  the  bias,  and  prejudice  of  this  witness,  and  his  ani-j 
mus  against  this  defendant  and  other  persons  involved 
in  the  hearing,  and  therefore  goes  to  the  credibility  of  the; 
witness. 

The  Court :  It  is  overruled. 

Mr.  Margolis:  I  would  like  to  point  out  also  that  the; 
Court  asked  the  question  as  to  the  purpose  for  which  the ; 
hearings  were  called.  I  think  we  have  a  right  to  question ; 
into  that  also. 

The  Court:  There  is  only  one  person  involved. 

Mr.  Margolis:  That  is  correct.  | 

The  Court:  You  say  that  the  Congressman  made  an  ; 
opening  statement  as  to  what  the  purpose  of  the  hearing  j 
was.  I  will  overrule  the  objection. 


204 


By  Mr.  Margolis: 

Q.  Isn’t  it  a  fact  that  in  the  course  of  that  opening  state¬ 
ment  you  said,  in  part : 

“The  committee,  under  its  mandate  from  the  House  of 
Representatives,  has  the  responsibility  of  exposing  and 
spotlighting  subversive  elements  wherever  they  may  exist? 
A.  I  have  not  had  time  to  read  that  line  in  there. 

255  Q.  I  will  help  you.  A.  I  will  be  very  pleased  to 
read  it,  if  you  can  point  it  out  to  me. 

(Mr.  Margolis  indicated.) 

The  Witness  (after  looking  at  a  document) :  That  is 
correct. 

By  Mr.  Margolis : 

Q.  And  it  is  a  fact,  is  it  not,  also  that  on  a  number  of 
occasions  during  the  course  of  that  hearing,  without  going 
into  the  specific  words,  you  repeated  that  the  purpose  of 
this  hearing  was  to  spotlight  and  to  expose  persons  whom 
you  considered  subversive;  is  that  correct? 

Mr.  Hitz:  Do  not  answer  the  question.  I  object  to  the 
question  on  the  basis  of  page  10  of  the  Barsky  opinion,  in 
which  the  very  same  line  of  testimony  was  ruled  out  by  the 
Trial  Court  and  sustained  by  the  Court  of  Appeals  (hand¬ 
ing  a  document  to  the  Court). 

Mr.  Margolis:  It  goes  to  the  question  of  credibility* 
Your  Honor. 

Mr.  Hitz:  The  last  paragraph. 

Mr.  Katz:  May  we  be  heard  before  Your  Honor  rules? 

The  Court:  You  may  be  heard. 

Mr.  Katz:  Our  point  in  connection  with  it  is  that  the 
testimony  is  admissible - 

Mr.  Hitz:  Excuse  me  just  a  minute.  I  think  this  should 
be  at  the  bench. 

256  Mr.  Katz :  I  wish  you  had  made  your  comment  at 
the  bench.  I  will  be  glad  to  approach  the  bench. 

Mr.  Hitz :  I  made  the  objection  and  handed  the  paper  up. 
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(The  following  occurred  at  the  bench:) 

Mr.  Katz:  Will  you  be  good  enough,  Judge  Curran,  to 
show  me  the  part  that  Hitz  has  called  your  attention  to?! 

(The  Court  indicated.)  j 

Mr.  Katz:  Obviously  counsel  has  not  pointed  out  any-! 
thing  which  would  even  remotely  suggest  that  we  do  not! 
have  the  right  to  show,  as  a  matter  of  fact,  bias  and  preju¬ 
dice  against  our  client  on  the  part  of  this  particular  wit-! 
ness.  What  they  say  at  that  point  in  the  decision  simply  j 
is  that  an  offer  of  proof  that  the  committee  carried  on  its  j 
activities  in  a  politically  discriminatory  way  is  not  a  matter 
for  the  Court.  They  do  not  suggest  that  when  a  Congress-  j 
man  comes  into  this  Court  as  a  witness  and  is  asked  a ! 

j 

series  of  questions  which  go  to  determine  whether  he  was,  j 
as  a  witness,  actually  biased  and  prejudiced  against  this  j 
defendant,  we  cannot  do  so.  j 

Judge  Curran,  I  do  not  mean  that  I  do  not  think  that 
the  Barsky  case  is  not  something  that  we  have  to  discuss  j 
at  some  parts  of  this  particular  case,  but  I  do  not  think  ! 
it  remotely  bears  on  this  facet  of  our  problem. 

The  Court:  I  will  overrule  the  objection. 

257  Mr.  Hitz:  May  I  be  heard  further?  I  can  show  | 
in  the  Josephson  case  it  shows  statements  and  even 
conduct  of  members  of  the  committee - 

The  Court:  Where  docs  it  start? 

Mr.  Hitz:  On  the  lefthand  side. 

The  Court:  Down  here  (indicating)? 

Mr.  Hitz:  Yes. 

Mr.  Katz:  Bear  in  mind  that  in  the  Josephson  case  what  j 
was  present,  Judge  Curran,  was  this.  Josephson  had  never  j 
been  sworn,  refused  to  be  sworn ;  the  testimony  that  he  gave  | 
was  not  repeated  by  conversation. 

The  Court :  What  is  the  question  here  now? 

The  Reporter  (reading) :  i  ‘And  it  is  a  fact,  is  it  not,  also  j 
that  on  a  number  of  occasions  during  the  course  of  that  j 
hearing,  without  going  into  the  specific  words,  you  repeated  j 
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that  the  purpose  of  this  hearing  was  to  spotlight  and  to  ex¬ 
pose  persons  whom  you  considered  subversive ;  is  that  cor¬ 
rect!  .  1 

The  Court :  I  will  allow  him  to  answer. 

(After  leaving  the  bench,  the  following  occurred:) 

The  Court:  The  reporter  will  read  the  question  back 
to  the  witness. 

(The  last  question  was  read  by  the  reporter.) 

The  Witness :  I  made  that  state,  which  was  a  part  of  my 
original  statement  at  the  beginning  of  these  hearings.  That 
statement  as  you  read  it  here  is  a  part  of  that  whole 

258  statement  that  I  made  to  the  committee. 

Now,  you  want  to  know  whether  I  made  the  same 
statement  repeatedly  during  the  hearings? 

By  Mr.  Margolis:  1 

The  question  has  been  read  to  you.  A.  Well,  there  were  i 
two  weeks  of  hearings,  and  in  the  two  weeks  I  probably  only  , 
made  three  statements  on  all  kinds  of  subjects.  I  don’t  i 
recall  that  I  made  it  many,  many  times,  or  many  times. 

Q.  You  do  not  recall  that  you  made  it  many,  many  times? 
A.  I  made  no  statement  many,  many  times  in  the  course  of 
those  two  weeks  hearings. 

Q.  Do  you  recall,  Congressman  Thomas,  in  the  course  of 
the  hearing,  calling  upon  motion  picture  producers,  upon 
members  of  the  motion  picture  industry,  who  employed 
writers  such  as  Mr.  Lawson  to  clean  their  own  houses  and 
to  discharge  writers  like  Mr.  Lawson?  A.  If  you  can  find 
the  statement  in  these  hearings,  I  will  be  glad  to  substan¬ 
tiate  whether  I  did  make  such  a  statement  or  not. 

Q.  What  is  your  recollection  on  the  subject,  Mr.  Thomas? 
A.  I  might  have  a  recollection,  but  it  would  be  much  more 
accurate  and  much  better,  I  think,  for  the  Court  if  I  could 
just  read  that  particular  part  from  the  record,  if  it 

259  is  in  here. 
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Q.  What  is  your  recollection,  Mr.  Congressman?  A.  j 
Will  you  repeat  the  question,  please. 

The  Reporter  (reading) :  “Do  you  recall,  Congressman 
Thomas,  in  the  course  of  the  hearing,  calling  upon  motion  1 
pitcure  producers,  upon  members  of  the  motion  picture  ! 
industry,  who  employed  writers  such  as  Mr.  Lawson  to  I 
clean  their  own  house  and  to  discharge  writers  like  Mr.  j 
Lawson  ? 7  7 

The  Court:  Now,  I  allowed  the  first  question  to  be  an- 1 
swered  by  the  witness  because  it  was  a  queston  which  had  j 
to  go  to  the  purpose  of  the  hearings.  Now,  even  conceding  j 
that  the  witness  might  have  said  that,  what  bearing  has  j 
that  on  the  trial  of  this  case? 

Mr.  Margolis :  If  Your  Honor  please,  it  is  our  contention  j 
that  it  was  the  purpose  of  this  hearing  to  bring  about  the 
discharge  of  Mr.  Lawson  and  others  and  that  this  was  an  j 
illegal  committee  which  had  that  at  its  purpose  and  not  the  j 
purpose  of  conducting  a  legitimate  investigation.  It  is  j 
precisely  the  point  which  Your  Honor  has  made  with  re-  j 
spect  to  the  purpose  of  this  investigation  that  we  are  urg-  j 
ing.  j 

The  Court:  That  is  excluded.  | 

Mr.  Margolis:  So  that  the  record  may  be  complete,  I  j 

wanted  to  direct  your  attention  on  this  point - 

The  Court:  I  have  excluded  it,  and  there  will  be  j 
260  no  further  direction  of  the  record. 

Mr.  Margolis:  Do  I  understand  I  may  not  place  j 
any  more  question  to  the  witness  on  this  point,  Your  j 
Honor? 

The  Court :  That  is  correct. 

Mr.  Margolis :  I  shall,  of  course,  abide.  I  have  a  number 
of  other  questions  I  want  to  ask,  but  I  shall  abide  by  Your 
Honor’s  ruling. 

By  Mr.  Margolis : 

Q.  At  the  time  that  this  matter  was  presented  to  Con¬ 
gress,  Mr.  Thomas,  there  was  a  debate  concerning  whether  | 
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or  not  the  citations  should  be  voted  favorably  or  unfavor¬ 
ably  by  Congress? 

Mr.  Hitz:  I  object  to  that  question  as  immaterial. 

The  Court:  Sustained. 

Mr.  Margolis:  Preliminary,  Your  Honor. 

Mr.  Hitz :  I  object  to  the  whole  thing,  then. 

The  Court:  Sustained. 

Mr.  Margolis:  I  think  I  would  like  to  indicate  that  I 
would  want  to  ask,  for  the  purpose  of  testing  the  credibility 
of  this  witness  and  his  bias  and  prejudice  and  for  the  pur¬ 
pose  of  showing  the  purpose  and  objective  of  these  hear¬ 
ings  as  set  forth  by  this  witness  himself,  what  was  said  at 
those  Congressional  hearings? 

The  Court:  Sustained. 

Mr.  Margolis:  I  would  like  an  opportunity  to 
261  make  an  offer  or  proof  on  the  point,  or  at  least  what 
I  expect  to  elicit  from  the  witness  with  respect  to 
this  point. 

The  Court :  Come  to  the  bench. 

(The  following  occurred  at  the  bench :) 

Mr.  Margolis:  If  we  were  allowed  to  ask  appropriate 
questions  along  the  line  to  which  Your  Honor  has  sustained 
objection  and  the  witness  were  allowed  to  answer  those 
questions,  we  would  expect  to  elicit  from  the  witness  the 
following,  and  upon  the  basis  of  the  official  transcript  of 
the  official  Congressional  Record  we  offer  to  prove,  and 
upon  the  basis  of  that  record  we  ask  Your  Honor  to  take 
judicial  notice  of  it  and  to  instruct  the  jury,  with  respect  to 
the  following  facts: 

That  during  the  course  of  that  debate,  at  Congressional 
Record,  November  24,  1947,  page  10880,  he  stated : 

“During  the  second  week  we  subpoenaed  before  us  those 
who  had  been  accused  of  being  Communists  or  having  en¬ 
gaged  in  Communist  activities.  They  were  subpoenaed  be¬ 
cause  our  investigation  had  disclosed  that  they  were  Com¬ 
munists  or  had  long  records  of  Communist  affiliation  and 
activities. 
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‘‘We  also  wanted  these  witnesses  to  have  their  day  in 
court,  so  to  speak,  to  answer,  if  they  could,  the  allegations 
which  had  been  made  against  them. 

“The  reason  these  ten  individuals  refused  to  an- 

262  swer  the  question  was  because  they  were  Commu¬ 
nists.  They  knew  that  we  had  the  evidence  that  they 

were  Communists,  and  they  knew  we  were  in  a  position  to 
expose  their  Communist  activities,  which  they  had  been 
engaged  in  over  a  period  of  years. 

“After  every  one  of  those  witnesses  left  the  witness 
stand  the  committee  staff  immediately  placed  into  the  rec¬ 
ord  their  Communist  Party  registration  card,  along  with 
complete  reports  of  their  extensive  Communist  activities. 

“Before  I  proceed  any  further,  I  should  like  to  make 
this  point  clear.  These  ten  individuals  were  not  chosen  a,t 
random  and  brought  in  and  asked,  as  they  would  have  you 
believe,  ‘What  is  your  political  affiliation?’  They  were 
brought  in,  as  I  have  previously  stated,  because  of  the 
overwhelming  evidence  which  was  before  the  committee 
that  they  were  identified  and  active  in  a  subversive  and 
foreign  directed  conspiracy  which  goes  under  the  misnomer 
of  Communist  Party  of  the  United  States.” 

At  page  10879  of  the  Congressional  Record  we  offer  to 
prove  that  Congressman  Thomas  said : 

“I  would  like  to  emphasize  at  this  point  that  our  recent 
hearing  is  only  the  beginning,  and  that  our  committee  in¬ 
tends  to  make  a  full  exposure  of  communism  in  thte 

263  field  of  the  motion  picture  in  the  very  near  future, 
just  as  we  will  continue  the  full  exposure  of  coifi- 

munism  in  any  other  field  where  it  is  alleged  to  be. 

“I  should  also  like  to  emphasize  now,  as  I  did  at  the 
opening  of  these  hearings,  that  the  committee’s  investiga¬ 
tion  should  not  be  construed  as  a  reflection  on  the  motion 
picture  industry  as  a  whole.” 

That  is  on  page  10880.  It  starts  on  page  10879  and  go$s 
on  to  page  10880. 

This  is  also  on  page  10880 : 
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“Your  committee  will  continue  to  investigate  and  expose 
the  activities  of  those  who  seek  to  destroy  our  government, 
whether  they  be  on  the  totalitarian  right  or  on  the  totali¬ 
tarian  left.” 

And  that  during  the  course  of  the  debate  with  respect  to 
these  matters,  and  this  is  from  page  10883,  Mr.  Eberharter 
said: 

“The  chief  investigator  who  was  questioning  the  wit¬ 
nesses  said,  according  to  information  I  have  received,  ‘You 
are  charged  with  being  a  Communist. ’ 

“Mr.  Thomas  of  New  Jersey.  Exactly.  Other  witnesses 
charged  these  witnesses  as  being  Communists,  but  you  went 
on  to  say  that  the  chief  investigator  said  that  they  were  on 
trial.  The  word  ‘trial’  was  never  used,  and  the  gentleman 
knows  very  well,  because  he  served  on  the  committee,  that 
we  have  no  right  to  try  anybody.” 

264  That  immediately  preceding  that  exchange  Mr. 
Eberharter  said: 

“I  question  whether  any  committee  of  this  House  is 
empowered,  or  can  be  empowered  constitutionally,  to  try 
any  person  on  any  charge,  other  than  those  involved  in  the 
constitutional  provisions  governing  impeachment” - 

Mr.  Hitz:  Your  Honor,  I  do  not  want  to  interrupt,  but 
I  would  like  to  suggest  that  if  the  other  examples  are  along 
the  same  line,  that  perhaps  the  record  is  already  protected. 

Mr.  Margolis:  AVe  will  be  glad,  to  save  time,  to  submit  a 
written  offer,  because  it  will  take  another  half  hour  to  do 
this.  We  will  be  glad,  before  we  end  this  trial,  and  I  will 
represent  to  Your  Honor  that  the  rest  of  the  material  is 
of  the  same  general  character  as  this  that  I  have,  and  I 
would  read  it  to  Your  Honor  here,  but  it  would  take  time, 
and  I  would  like  an  opporunity  to  complete  the  record  and 
offer  it  in  writing - 

The  Court:  Very  well.  You  have  made  your  proffer. 
You  may  submit  it. 

(After  leaving  the  bench  the  following  occurred:) 
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Mr.  Margolis:  I  will  ask  that  this  document  be  marked 
Defendant’s  Exhibit  4  for  identification. 

(Document  referred  to  was  marked  Defendant’s  Exhibit 
4  for  identification.) 

i 

Mr.  Margolis:  I  might  as  well  have  a  series  of 

265  them  marked  and  save  some  time.  It  might  be  about 
10  or  15  minutes  reading,  if  Your  Honor  wants  to 

take  a  recess  while  they  are  reading  them. 

The  Court :  Offer  them  first. 

(Documents  were  marked  Defendant’s  Exhibits  5,  6,  and 
7,  for  idenification,  respectively.) 

Mr.  Hitz:  Is  this  being  offered,  Mr.  Margolis? 

Mr.  Margolis :  I  am  going  to  have  it  identified. 

Mr.  Hitz :  I  have  seen  it. 

Mr.  Margolis:  There  are  others.  They  are  all  of  the 
same  general  subject  matter. 

By  Mr.  Margolis : 

i 

Q.  Mr.  Thomas,  I  do  not  know  whether  you  have  testij 
fied  or  there  is  something  else  in  the  record  to  indicate  that 
subpoenas  had  been  served  on  a  number  of  witnesses,  one 
of  whom  was  Mr.  Lawson,  some  time  before  the  hearingj 
and  later  on  he  was  sent  a  telegram  that  the  date  of  his 
testimony  would  be  postponed  from  an  earlier  date  until 
October  27,  1947.  Do  you  recall?  A.  That  is  correct. 

Q.  Now,  the  original  subpoena  had  been  sent  out  prior 
to  October  19,  1947,  had  it  not?  A.  It  was  sent  out  in  thq 
latter  part  of  September. 

Q.  I  show  you  a  document  which  bears  the  date  October 
19, 1947,  and  which  purports  to  be  the  copy  of  a  telej 

266  gram  addressed  to  yourself,  signed  by  several  aL 
torneys,  and  ask  you  whether  or  not  you  received 

that  telegram  on  or  about  the  date  that  it  bears — I  mean 
the  original  of  that  telegram — (handing  a  document  to  the 
witness)?  A.  Mr.  Attorney,  as  I  understand  your  ques7 
tion,  your  question  is  whether  or  not  I  ever  received  a  tele^ 
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gram,  a  copy  of  which  is  this  document  that  you  hand  me 
here,  which  sets  forth  that  the  investigation — 

Mr.  Hitz :  I  am  sorry.  Please  do  not  state  what  it  states, 
Congressman.  Look  at  it  as  an  exhibit  and  answer  the  , 
question  whether  or  not  you  received  it. 

By  Mr.  Margolis : 

Q.  Will  you  please  just  answer  that  question,  Congress¬ 
man?  A.  Yes,  I  received  it. 

Q.  During  the  course  of  the  first  week  of  the  hearings, 
as  a  matter  of  fact,  on  the  first  day  of  the  hearings,  the 
attorneys  for  Mr.  Lawson  presented,  did  they  not,  an  oral 
motion  to  quash  the  subpoenas  and  in  support  of  that  sub¬ 
mitted  to  you  a  written  memorandum?  Isn’t  that  so?  A.  , 
That  is  correct. 

Q.  I  show  you  a  document  which  has  been  marked  De¬ 
fendant’s  Exhibit  5  for  identification  and  ask  you  to  ex¬ 
amine  that  and  state  whether  or  not  that  is  a  copy  of  the 
document  which  was  submitted  to  you  (handing  a 

267  document  to  the  witness).  A.  That  is  correct. 

Q.  On  October  27,  1947,  which  was  the  date  of  the 
beginning  of  the  second  week  of  the  hearings,  when  Mr. 
Lawson  was  called  to  the  stand,  isn’t  it  a  fact  that  counsel 
for  Mr.  Lawson  renewed  their  motion  to  quash  and  filed  at 
that  time  with  you  a  document  entitled,  “Renewal  of  Mo¬ 
tion  to  Quash?”  First,  will  you  answer  that  question? 
A.  Yes. 

Q.  I  show  you  a  document  now  which  is  entitled,  “Re¬ 
newal  of  Motion  to  Quash,”  and  which  has  been  marked 
for  identification  as  Defendant’s  Exhibit  No.  6,  and  ask 
you  whether  that  is  a  copy  of  the  document  which  counsel  , 
submitted  to  you  (handing  a  document  to  the  witness).  A. 
That  is  correct. 

268  Q.  Is  it  not  also  a  fact  that  upon  the  same  date, 
October  27,  1947,  counsel  for  Mr.  John  Howard 

Lawson,  the  defendant  here,  presented  orally  a  written 
document,  being  an  application  to  compel  the  return  of  wit- 
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nesses  for  the  purposes  of  cross  examination?  A.  Yesj, 
sir. 

Q.  I  hand  you  a  document  entitled  “Application  to  Conih 
pel  the  Return  of  Witnesses  for  the  Purposes  of  Cross 
Examination,”  which  has  been  marked  Defendant’s  Ex¬ 
hibit  7  for  identification,  and  ask  you  whether  that  is  the 
document  which  was  furnished  to  you  by  counsel?  A.; 
That  is  correct.  j 

Q.  Now,  would  you  turn  to  page  289  of  the  record; 
please?  I  direct  your  attention  to  a  portion  of  the  official 
transcript  beginning  about  the  middle  of  the  page  starting,, 
“Mr.  Stripling,  the  first  witness,”  yourself  speaking,  an<J 
telling  Mr.  Stripling  to  call  the  first  witness ;  that  is  what 
occurred  at  that  point  where  you  called  upon  Mr.  Stripling 
to  call  the  first  witness,  is  that  correct  ?  A.  Yes. 

Q.  Immediately  after  that  Mr.  Crum  appeared  in  that 
case,  did  he  not,  as  counsel  for  John  Howard  Lawson ?  Aj 
He  appeared  as  counsel  at  that  time;  I  don’t  see  Mr.  Crum 
here  today. 

Mr.  Margolis:  Well,  I  move  to  strike  that  portiorj 
269  of  the  answer. 

i 

The  Court:  I  think  the  question,  Mr.  Congress^ 
man,  was  directed  to  the  date  of  the  hearing. 

The  Witness :  Yes,  sir. 

By  Mr.  Margolis: 

Q.  Did  you  understand  the  question?  A.  Yes,  he  was 
one  of  counsel. 

Q.  You  understand  what  I  was  asking?  A.  No,  I  wasn’ti 
quite  clear. 

Q.  You  weren’t  quite  clear? 

Now,  following  your  telling  Mr.  Stripling  to  call  the 
first  witness,  the  following  occurred:  “Mr.  Crum” — 

Mr.  Ilitz :  Excuse  me  just  a  minute.  Where  is  this,  Mr.! 
Margolis? 

The  Court:  Is  this  the  hearing  of  the  27th? 

Mr.  Margolis :  Yes,  Your  Honor. 
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By  Mr.  Margolis : 

i 

Q.  Now,  we  have  Mr.  Crum  speaking  and  saying,  “Mr. 
Chairman’  ’ — 

Mr.  Hitz:  That  is  Mr.  Crum  saying  “Mr.  Chairman.”  , 
By  Mr.  Margolis: 

Q.  “Mr.  John  Howard  Lawson” — 

Mr.  Hitz:  Just  a  minute,  I  object  to  this,  reading  any-  , 
thing  further,  as  immaterial.  May  we  show  it  to  the 
Court? 

270  (Thereupon  counsel  approached  the  Court’s 
bench,  the  witness  retired  from  the  witness  stand 

and,  out  of  the  hearing  of  the  jury,  the  following  occurred :) 

Mr.  Margolis:  The  places  marked  is  what  I  intend  to 
read. 

The  Court  (after  inspecting  document) :  What  is  the  ma¬ 
teriality  of  that? 

Mr.  Margolis:  Part  of  the  proceedings,  Your  Honor. 
We  want  to  show  the  entire  proceedings,  Mr.  Lawson  had 
been  called: 

“Mr.  Stripling.  The  first  witness  is  Mr.  Lawson.” 

Mr.  Lawson  had  been  called.  This  is  to  complete  the 
proceeding. 

The  Court :  I  sustain  the  objection. 

Mr.  Margolis:  We  would  like  to  have  the  record  show 
wiiat  we  offer,  and  as  part  of  the  offer  it  reads,  the  Chair¬ 
man  speaking,  “Mr.  Stripling,  the  first  witness.” 

“Mr.  Crum.  Mr.  Chairman” — 

The  Court:  Don’t  put  it  all  in.  •  What  is  the  number  of 
the  page? 

Mr.  Margolis :  It  is  very  short. 

“Mr.  Stripling.  Mr.  John  Howard  Lawson. 

“Mr.  Crum.  Mr.  Chairman — 

4  ‘  The  Chairman.  I  am  sorry — 

“Mr.  Crum.  May  I  request  the  right  of  cross- 

271  examination? 
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“I  ask  you  to  bring  back  and  permit  us  to  cross- 
examine  the  witnesses,  Adolph  Menjou,  Fred  Niblo,  John 
Charles  Moflitt,  Richard  Macauley,  Rupert  Hughes,  Sam 
Wood,  Ayn  Rand,  James  McGuinness — 

“The  Chairman.  The  request — 

“Mr.  Crum.  Howard  Rushmore — 

“  (The  Chairman  pounding  gavel.) 

“Mr.  Cruin.  Morrie  Ryskind,  Oliver  Carlson — 

“The  Chairman.  The  request  is  denied. 

“Mr.  Stripling,  the  first  witness. 

‘  ‘  Mr.  Stripling.  John  Howard  Lawson.  ’  ’ 

“Mr.  Stripling,  the  first  witness”  is  part  of  what  the 
chairman  is  saying,  not  Mr.  Stripling  speaking. 

I  would  like  to  state  another  purpose  for  the  offer ;  there 
are  two  other  purposes  aside  from  the  fact  that  we  want 
the  entire  proceeding  at  the  time  Mr.  Lawson  was  called 
and,  second,  also,  this  goes  to  the  question  of  bias,  preju¬ 
dice  and  credibility  of  this  witness,  and  also  goes  to  the 
question  of  whether  the  entire  record  of  what  occurred 
in  the  proceedings  of  the  committee  was  submitted  to  Con¬ 
gress,  as  required. 

The  Court :  Very  well. 

Mr.  Margolis:  Your  Honor’s  ruling  stands? 

272  The  Court :  That  is  right. 

Mr.  Katz:  I  wonder,  in  order  to  supplement  whUt 
Mr.  Margolis  said,  and  he  was  reading  from  page  28$, 
when  the  chairman  said :  ‘  *  That  request  is  denied. 

“Mr.  Stripling,  the  first  witness.” 

Then :  “  Mr.  Stripling.  J ohn  Howard  Lawson.  ’  ’ 

And  then  the  record  shows:  “(John  Howard  Lawsoii, 
accompanied  by  Robert  W.  Ivenny  and  Bartley  Crum  take 
places  at  witness  table.)  ” 

The  Court :  Very  well. 

Mr.  Margolis :  And  from  that  point  on  the  part  read  by 
Mr.  Thomas  on  direct  examination. 

The  Court :  Very  well. 
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( Counsel  returned  to  the  trial  table,  the  witness  resumed 
the  stand  and,  in  the  hearing  of  the  jury,  the  following  oc¬ 
curred:) 

Mr.  Margolis:  As  I  understand  it,  the  objection  to  that 
question  is  sustained? 

The  Court:  Yes. 

Mr.  Margolis:  At  this  time,  if  Your  Honor  please,  I 
offer  Defendant’s  Exhibits  Nos.  4,  5,  6,  and  7  for  identifi-  ■ 
cation  in  order  to  complete  the  record  of  the  proceedings 
involving  Mr.  Lawson,  and  in  order  to  compare  that  record 
with  the  record  submitted  to  Congress,  it  being  our  con¬ 
tention  that  the  entire  record  was  not  submitted  to  , 
273  Congress  as  required  by  law. 

Mr.  Hintz :  I  object  to  that. 

The  Court :  Let  me  see  what  you  have. 

(After  inspecting  document:)  Objection  sustained  to 
4,  5,  6,  and  7 ;  they  are  excluded. 

Mr.  Kenny :  They  are  marked  for  identification. 

Mr.  Katz:  Judge  Curran,  so  that  we  may  be  orderly  in 
the  proceeding,  and  it  may  be  understood  ordinarily  how 
your  Honor  wants  us  to  proceed;  these  exhibits  which  we 
offer,  and  which  Your  Honor  has  now  excluded  should,  I 
suppose,  be  marked  “excluded  exhibits”  and  kept  in  the 
records  ? 

The  Court :  I  don’t  care  what  you  do  with  them. 

Mr.  Katz :  The  clerk  has  handed  them  to  me,  and  I  want 
the  jury  to  see  them. 

The  Court:  The  jury  isn’t  to  see  them  if  they  are  re¬ 
jected. 

Mr.  Katz :  All  right. 

By  Mr.  Margolis : 

Q.  Mr.  Thomas,  will  you  state  whether  or  not  it  is  a 
fact  that  during  the  period  that  you  have  been  chairman  of 
the  committee,  and  during  the  period  that  you  have  been 
a  member  of  the  committee,  you,  as  a  member  of  the  com¬ 
mittee,  and  the  other  members  of  the  committee,  and  the 
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committee  as  a  whole,  has  taken  the  position  that  to  sup¬ 
port  the  New  Deal  is  un-American? 

274  Mr.  Hitz:  Don’t  answer  the  question.  I  object  to 
it,  and  I  object  further  to  that  line  of  questions,  j 

The  Court:  I  sustain  the  objection.  j 

By  Mr.  Margolis : 

i 

Q.  Isn’t  it  a  fact,  Mr.  Thomas,  that  in  1945,  during  a 
hearing  of  this  committee  you  referred  to  Mrs.  Roosevelt 
as  a  Frank  Sinatra  in  pants? 

The  Court:  That  is  excluded. 

By  Mr.  Margolis: 

Q.  Isn’t  a  fact,  Mr.  Thomas,  that  in  1944  on  one  occasioh, 
and  on  several  occasions  since  then,  during  the  course  Of 
committee  hearings,  and  in  committee  reports,  you  have 
said  that  the  New  Deal,  communism,  and  fascism  are  the 
same  thing? 

The  Court :  That  is  excluded. 

By  Mr.  Margolis: 

i 

Q.  Isn’t  it  a  fact,  Mr.  Thomas,  that  in  a  report  signed 

by  you -  | 

Mr.  Hitz:  May  I  interrupt  just  a  minute,  please? 

Your  Honor,  I  think  any  evidence  of  the  character  of  the 
questions  already  asked,  that  I  think  it  is  not  unfair  to  say 
that  I  think  counsel  himself  does  not  consider  them  admis¬ 
sible  questions. 

Mr.  Margolis:  I  charge  that  as  misconduct  and  ask  the 
jury  be  instructed  to  disregard  it.  j 

275  The  Court:  Just  a  minute.  He  hasn’t  finished. 

Mr.  Hitz:  I  want  to  be  fully  heard,  and  I  think 

counsel,  if  he  has  other  questions  of  the  same  kind  and 
character,  that  they  should  be  submitted  to  the  Court,  j 
The  Court:  I  think  so.  I  have  sustained  the  objection 
three  times  already  to  three  questions.  Are  they  the  same 
thing? 

Mr.  Margolis :  I  have  many  questions  to  put  to  the  same 
witness. 

j 

The  Court:  They  are  excluded. 
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Mr.  Margolis :  I  want  to  make  an  offer  to  prove. 

The  Court:  Very  well,  come  to  the  bench  and  make  your 
offer. 

(Counsel  approached  the  Court’s  bench,  the  witness  re-  i 
tired  from  the  witness  stand  and,  out  of  the  hearing  of  the 
jury,  the  following  occurred:) 

Mr.  Hitz:  If  there  are  many  I  would  like  to  suggest  to 
the  Court  that  perhaps  the  offer  be  received  in  writing  at 
a  later  time. 

The  Court:  In  the  same  manner  as  the  other? 

Mr.  Hitz:  Yes,  sir. 

Mr.  Margolis :  If  we  may  have  a  little  time  to  prepare  it. 

It  is  a  lengthy  offer.  i 

The  Court :  You  have  the  afternoon  recess  today. 

Mr.  Margolis :  Part  of  it  is  being  worked  on  now, 
276  and  if  we  may  have  a  few  hours  later  on,  I  have  no 
objection. 

The  Court :  We  will  allow  the  record  to  show  that  counsel 
is  permitted  to  submit  a  proffer  in  writing. 

Mr.  Margolis:  We  will  submit  that,  Your  Honor. 

The  Court:  Very  well.  i 

(Counsel  returned  to  the  trial  table,  the  witness  resumed 
the  witness  stand  and,  in  the  hearing  of  the  jury,  the 
following  occurred:) 

Mr.  Margolis :  I  would  just  like  to  indicate,  Your  Honor,  i 
I  do  not  want  to  ask  any  more  questions  contrary  to  Your 
Honor’s  ruling,  that  the  questions,  while  of  the  same  gen¬ 
eral  nature,  go  into  other  matters,  and  if  the  objection  is 
good  there — of  course,  our  contention  is  it  is  not — but  if 
they  are  good — it  is  a  different  subject  matter.  • 

The  Court:  Wliat  is  the  subject  matter? 

Mr.  Margolis:  Well,  for  example,  the  witness’  position, 
and  the  committee’s  position  against  racial  equality;  I  can 
give  them  to  you. 

Mr.  Hitz:  I  agree  with  counsel  it  is  objectionable. 

Mr.  Margolis:  I  knew  counsel  would. 

The  Court:  Well,  I  sustain  the  objection. 
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Mr.  Margoiis :  Our  position,  of  course,  is  that  it  is  proper 
to  show  bias  and  prejudice,  and  the  manner  in  which  this 
committee  proceeded,  showing  the  background  leading  up 
to  these  matters. 

277  The  Court :  That  has  nothing  to  do  with  this  case. 
The  issue  here  is,  Was  the  question  asked,  was  he 

sworn,  was  it  pertinent  to  the  inquiry,  and  did  he  refuse 
to  answer.  That  is  the  issue. 

Mr.  Margoiis :  We  challenge  his  credibility,  and  we  claim 
that  there  is  bitter  animus  of  this  man  on  account  of  Mil 
Lawson’s  belief. 

The  Court :  You  have  made  your  proffer. 

Mr.  Margoiis:  And  we  want  to  show,  also,  as  a  matter 
of  fact  that  there  wasn’t  a  committee,  but,  in  view  of  You}’ 
Honor’s  limitation  I  have  no  further  cross  examination. 

The  Court :  Very  well. 

Mr.  Hitz:  I  have  no  redirect.  The  only  other  question 
we  have  is  one  of  fact  for  the  Court  to  decide,  not  a  jury 
question.  j 

The  Court:  The  jury  will  be  excused  until  tomorrow] 
morning  at  9 :45,  and  I  must  caution  you  not  to  discuss  this; 
case  among  yourselves,  or  with  anybody  else.  You  are  not; 
to  read  any  newspaper  articles  concerning  the  trial  of  this! 
case,  nor  are  you  to  listen  to  any  radio  broadcasts  if  there  j 
be  any  concerning  this  case,  nor  are  you  to  form  or  express, 
an  opinion;  your  minds  are  to  remain  open  until  such  timei 
as  the  case  it  submitted  to  you  for  your  consideration,  and  j 
you  are  to  talk  to  nobody. 

Thank  you. 

• 

278  (Thereupon  the  jury  retired  from  the  courtroom.) 
By  Mr.  Hitz: 

Q.  Mr.  Thomas,  did  you  have  before  the  committee,  prior 
to  the  testimony  of  John  Howard  Lawson,  a  witness  named 
John  Charles  Moffitt?  A.  We  did. 

Q.  Did  you  have  one  named  Howard  Rushmore  before 
the  testimony  of  Mr.  Lawson  was  taken?  A.  We  did. 
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Q.  And  Sam  Wood?  A.  Correct. 

Mr.  Margolis :  If  the  Court  please,  at  this  point  we  would 
like  to  make  this  objection,  that  this  testimony  which  coun¬ 
sel  is  apparently  proceeding  on,  we  take  the  position  that 
it  is  a  question  for  the  jury  to  decide,  and  we  object  to  it 
being  done  in  the  presence  of  the  Court  in  the  absence  of 
the  jury,  whether  or  not  it  is  pertinent. 

The  Court:  Whether  it  is  pertinent? 

Mr.  Margolis :  We  are  prepared  to  argue. 

The  Court:  I  don’t  care  to  hear  you  with  regard  to  the 
objection.  Proceed. 

By  Mr.  Hitz: 

Q.  With  regard  to  the  testimony  of  Sam  Wood,  would 
you  be  good  enough  to  turn  to  the  testimony  we  have  been 
talking  about  here  and  tell  us  on  what  date  Samuel 
279  Grosvenor  Wood  testified  before  the  Committee?  A. 
Samuel  Grosvenor  Wood  testified  on  October  20, 

1947. 

Q.  Did  he  give  any  testimony  with  regard  to  communists 
in  the  film  industry?  Merely  answer  that  question  yes  or  no. 

Mr.  Margolis :  Just  a  minute. 

The  Witness :  Yes. 

Mr.  Katz:  Mr.  Congressman,  will  you  be  good  enough 
when  I  rise  to  make  an  objection - 

The  Witness:  Excuse  me,  I  didn’t  notice  you  had. 

Mr.  Katz :  I  move  to  strike  the  answer  and  introduce  an 
objection  to  the  question  that  it  calls  for  a  conclusion  of 
the  witness,  and  not  the  best  evidence,  and  particularly, 
Judge  Curran,  where  the  defendant  has  asked  for  the 
right  to  cross  examine  certain  particular  people  and  that 
right  has  been  denied  to  him,  and  where  the  question  of 
where,  shall  we  say,  honor  of  the  individual  is  involved,  to 
suggest  that  pertinence  may  now  be  proved  by  referring 
to  the  testimony  of  a  man  as  to  whom  Mr.  Lawson  was 
denied  the  right  of  consultation  and  the  right  of  cross 
examination,  the  right  to  have  witnesses  in  his  own  behalf, 
is  to  open  up  a  problem  which,  I  say,  Judge  Curran,  the 
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other  cases  did  not  reach,  and  naturally  do  not  reach  and, 
therefore,  we  think  if  this —  let  me  put  it  now  so  that  my 
point  is  made  simple ;  we  are  going  to  have  the  right 

280  to  cross  examine  Congressman  Thomas  because  he 
is  here  on  the  matters  he  testified  to,  I  am  sure  of 

that.  Your  Honor  is  going  to  give  us  that  right? 

The  Court:  You  mean  on  this  question  of  pertinency? 

Mr.  Katz:  Yes,  on  this  question  of  pertinency.  I  am 
right,  am  I  not? 

The  Court:  Yes. 

Mr.  Katz:  Well,  then,  if  Mr.  Thomas  is  testifying  to 
what  Mr.  Rushmore  said,  the  right  to  cross  examine  Mr. 
Thomas  is  a  pretty  empty  right,  and  it  is  Mr.  Rushmore 
we  should  be  permitted  to  cross  examine;  and  if  he  is  to 
testify  about  what  Mr.  John  Charles  Moffitt  testified,  cross 
examination  of  Mr.  Thomas  about  what  Mr.  John  Charles 
Moffitt  testified  is  really  giving  us  a  pig  in  a  poke;  it  is 
Mr.  Moffitt  we  should  have  the  right  to  cross  examine,  and 
why?  The  reason  for  it,  Judge  Curran,  is  this,  and  the 
Government  concedes  this ;  it  is  the  problem  of  the  existence 
of  a  rational  hypothesis,  reasonable  belief  of  some  connec¬ 
tion  between  the  Hollywood  motion  picture  industry  and 
un-American  activities.  That  has  to  be  shown  first.  There 
has  to  be  some  reasonable  hypothesis. 

Now,  in  truth  and  in  fact,  Judge  Curran,  those  witnesses 
whom  Mr.  Hitz  asked  about,  and  who  Mr.  Thomas  on  the 
stand  candidly  said  appeared  before  them  if,  in  fact,  those 
witnesses  told  untruths  and  lied,  as  we  say  we  can  show 
they  did  and  if,  in  truth  and  in  fact,  no  reasonable 

281  man,  considering  the  extravagance  of  the  state¬ 
ments  these  people  made  against  the  Hollywood 

motion  picture  industry  could  infer  that  the  Hollywood 
motion  picture  industry  had  been  subverted,  then  it  would 
follow  that  no  rational  hypothesis  existed  to  justify  this 
subpoena  to  Mr.  John  Howard  Lawson. 

Therefore,  at  the  threshold  of  this  inquiry  to  determine 
whether  reasonable  men  would  have  honestly  believed  that 
the  motion  picture  industry  was  being  subverted,  or  was 
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subverted,  we  are  entitled  to  have  not  the  mere  recital  by 
Congressman  Thomas  of  what  Mr.  Rushmore,  or  Mr.  John 
Charles  Moffitt,  or  Mr.  Samuel  Grosvenor  Wood  said,  but 
we  are  entitled  to  have  those  men  here  so  that  they  may 
be  cross  examined  in  the  same  decent  way  Your  Honor  is 
going  to  allow  us  to  cross  examine  Congressman  Wood - 

Mr.  Hitz:  No. 

Mr.  Katz:  Congressman  Thomas,  I  am  sorry;  that  was 
a  slip  of  the  tongue. 

At  a  minimum  we  would  be  entitled  to  show  that  in  so 
far  as  they  testified  that  there  was  the  need  to  investigate 
the  Hollywood  motion  picture  industry  that  they  perjured 
themselves,  and  that  no  reasonable  hypothesis  could  con¬ 
ceivably  have  existed  at  any  time  in  the  United  States  of 
America  that  the  motion  picture  industry  has  been  sub¬ 
verted  by  anybody,  and  that  is  the  first  problem  of  perti¬ 
nence  that  you  have  to  grapple  with,  as  I  see  it. 
282  The  Court:  No,  that  is  not  the  problem  at  all.  We 
are  not  going  to  decide  at  this  time  whether  com¬ 
munism  has  infiltrated  the  motion  picture  industry.  The 
question  is  very  simple  on  the  question  of  pertinency. 
Congressman  Thomas  has  testified  his  committee  was  in¬ 
vestigating  the  infiltration  of  communism  in  the  motion 
picture  industry,  and  the  question  now  propounded  to  the 
witness  is  whether  or  not  it  had  any  information  as  to 
communism,  and  at  a  certain  date  certain  people  appeared 
before  the  committee  and  the  question  was  put:  “Have 
you  been  or  are  you  now  a  member  of  the  Communist 
Party  V9 

Mr.  Katz:  Let  me  take  it  up  from  that  statement.  You 
say  the  statement  was  made  had  they  any  information 
concerning  communism. 

The  Court:  In  order  to  make  the  question  pertinent. 

Mr.  Katz:  Let’s  isolate  that  phrase,  did  they  have 
any  information.  Certainly  if  the  information  consisted 
of  a  postal  card  signed  by  a  three-year  old  child  saying 
Gary  Cooper  was  a  big  red  rag,  certainly  that  would  not 
have - 
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The  Court:  I  don’t  think  the  Government  is  relying  on 
that. 

Mr.  Katz :  Therefore  the  information  on  which  the  Gov¬ 
ernment  relies  is  something  that  would  cause  reasonably 
men,  free  from  bias  and  prejudice  and  preconceived 

283  notions,  it  would  have  to  be  the  type  of  information 
that  would  lead  reasonable  men  to  believe  the  film 

industry  was  subverted. 

Now,  if  they  believe,  taken  on  the  testimony  of  Morris 
Rushmore,  Samuel  Grosvenor  Wood  and  John  Charles 
Moffitt  it  is  correct,  and  thus  information  as  to  whether 
reasonable  men  could  accept  it,  our  objection  is  that  we 
should  have  the  right  to  cross  examine  to  show,  as  we  sajt 
we  can  demonstrate,  that  there  was  no  rational  hypothesis 
to  assume  that  this  industry  had  been  subverted  by  any4 
body. 

The  Court:  Objection  overruled. 

By  Mr.  Hitz: 

i 

Q.  What  did  Sam  Wood  say  about  communists  in  Holly-i 
wood,  if  you  can  say  it  very  briefly,  whether  they  are; 
there  or  not? 

Mr.  Margolis:  Would  you  be  good  enough  to  call  my  I 
attention  to  the  page  so  that  I  can  follow?  j 

Mr.  Hitz:  I  am  trying  to  get  the  Congressman - 

Mr.  Margolis:  What  page? 

Mr.  Hitz :  I  am  endeavoring  to  answer  your  question  if  i 
you  will  give  me  a  chance.  I  am  endeavoring  to  get  the: 
Congressman  to  answer  the  question  as  to  Wood  as  to  | 
whether  or  not  there  was  communism  in  Hollywood. 

The  Court :  If  you  can ’t  remember,  Congressman,  you 
may  use  the  transcript. 

Mr.  Margolis :  We  have  before  you  what  we  j 

284  euphemistically  call  a  running  objection? 

The  Court:  Yes,  you  have. 

The  Witness:  I  will  read  from  page  58,  Mr.  Stripling  i 
asking  the  questions : 
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“Mr.  Stripling.  Was  John  Howard  Lawson  one  of  those 
persons?” 

By  Mr.  Hitz : 

Q.  Just  prior  to  that  Mr.  Wood  said,  “Well,  I  don’t 
think  there  is  any  question  about  Dalton  Trumbo;  any 
question  about  Donald  Ogden  Stewart.  The  reporter  asked 
the  question  of  a  great  many  writers,  ‘Are  you  a  member 
of  the  Communist  Party,’  or  ‘Are  you  a  Communist?’  ” 
A.  Yes,  and  Mr.  Stripling  said : 

“Mr.  Stripling.  Was  John  Howard  Lawson  one  of  those 
persons  ? 

“Mr.  Wood.  Oh,  yes;  he  is  active  in  every  piece  of  com¬ 
munist  work  going  on. 

“Mr.  Stripling.  Is  there  any  question  in  your  mind  that 
John  Howard  Lawson  is  a  communist? 

“Mr.  Wood.  If  there  is,  then  I  haven’t  any  mind.” 

Q.  Mr.  Thomas,  who  is  Samuel  Grosvenor  Wood? 

Mr.  Katz:  That  is  what  we  wanted  to  show  bv  cross 
examining,  that  he  didn’t  have  a  mind  on  the  subject. 

The  Witness:  Mr.  Grosvenor  Wood  is  one  of  the  leading 
producers  and  directors  in  the  moving  picture  industry. 

285  Bv  Mr.  Hitz : 

•> 

Q.  Now,  to  come  to  the  testimony  of  Mr.  Rush- 
more,  will  you  please  refer  in  this  book  to  any  information 
given  by  Mr.  Rushmore  with  reference  to  communist  ac¬ 
tivities  of  John  Howard  Lawson  in  the  moving  picture 
industry?  A.  On  page  174 — 

Mr.  Margolis:  Excuse  me,  Congressman,  174? 

The  Witness:  174,  at  the  bottom  of  the  page;  Mr.  Rush- 
more,  incidentally,  had  previously  been  a  member  of  the 
Communist  Party,  and  one  of  the  active  leaders  in  the 
Communist  Party. 

Mr.  Margolis:  I  am  going  to  move  to  strike  “one  of  the 
active  leaders”  and  previously  had  been — if  it  is  in  the 
record — 

The  Court :  Was  it  in  the  record? 


The  Witness:  Yes,  it  mentions  that  he  was  in  the  Corfi- 

munist  Party,  and  had  been  a  member  of  the  Communist 

Party,  and  at  one  time,  I  believe,  held  a  prominent  position 

in  the  Communist  Partv. 

* 

By  Mr.  Hitz : 

Q.  Did  he  state  whether  he  was  a  communist  in  1936  to 
1939?  A.  Yes. 

Q.  Did  he  state  whether  he  was  interested  in  tlie 
2S6  Daily  Worker?  A.  That  is  correct. 

Q.  And  for  three  years  a  member  of  the  Coiii- 
munist  Party  ?  A.  That  is  correct. 

Q.  What  did  he  say?  A.  At  the  bottom  of  page  174  Mi*. 
Stripling  is  asking  the  questions : 

“Mr.  Stripling.  Who  was  the  commissar  of  the  motioii- 
picture  industry  when  you  were  in  the  Communist  Party? 

“Mr.  Rushmore.  At  the  time  I  was  there  the  person  in 
charge  of  party  activities  in  Hollywood  was  John  Howard 
Lawson.  j 

“Mr.  Stripling.  Mr.  Chairman,  John  Howard  Lawson 
is  a  writer —  j 

“Mr.  Rushmore.  He  is  a  -writer. 

“Mr.  Stripling.  And  one  of  those  who  has  been  sub- 
penaed  before  the  committee. 

“Did  you  ever  meet  John  Howard  Lawson? 

“Mr.  Rushmore.  I  did. 

‘  *  Mr.  Stripling.  Where  did  you  meet  him  ? 

“Mr.  Rushmore.  The  date  would  be  late  1937,  or  early 
1938,  on  the  ninth  floor  of  the  Communist  Party  headquar¬ 
ters,  35  East  Twelfth  Street. 

“Mr.  Stripling.  The  ninth  floor.  Is  there  any  parties 
lar  significance  to  the  ninth  floor? 

287  “Mr.  Rushmore.  That  is  the  inner  sanctum,  the 
place  where  the  national  officers  of  the  Communist 
Party  have  their  headquarters. 

“Mr.  Stripling.  Do  you  consider  John  Howard  Lawson 
to  be  a  member  of  the  Communist  Party  or  did  you  com 
sider  him  to  be  one  at  that  time  ? 
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“Mr.  Rushmore.  At  this  particular  meeting  I  was  invited 
by  Clarence  Hathaway,  the  editor  of  the  Daily  Worker,  to 
attend.  It  was  a  meeting  of  the  cultural  commission  of  the 
Communist  Partv. 

“Mr.  Stripling.  May  I  interrupt?  Would  you  explain 
to  the  committee,  briefly,  just  what  is  the  cultural  commis¬ 
sion  of  the  Communist  Party? 

“Mr.  Rushmore.  It  is  a  sort  of  subcommittee  of  the 
central  committee.  The  central  committee  is  the  govern¬ 
ing  body  of  the  Communist  Party.  This  subcommittee  is 
one  of  its  most  important  adjuncts.  It  was  organized  by 
Alexander  Trachtenburg,  who  is  a  member  of  the  political 
bureau  of  the  Communist  Partv.  This  cultural  commis- 
sion  was  set  up  by  Trachtenburg  after  his  return  from  one 
of  his  many  trips  to  Moscow,  I  think  around  in  1934,  and 
furthermore  Trachtenburg  himself  told  me  at  one  time  that 
the  regular  reports  of  the  commission’s  activities  were  de¬ 
livered  to  Moscow  either  bv  himself  or  a  courier  at  least 

•> 

once  a  year.” 

Q.  I  think  that  is  sufficient,  Mr.  Thomas. 

288  Mr.  Katz:  It  is  certainly  sufficient,  Judge  Curran, 
to  indicate  the  seriousness  of  our  objection  that  this 
has  just  never  occurred  in  any  other  case  prior  to  this  time. 

The  Court:  Just  a  minute.  You  have  made  your  objec¬ 
tion. 

Mr.  Katz:  Maybe  I  can  change  your  mind.  May  I 
try?  We  offer  to  show  to  you  that  Rushmore  is  a  perjurer, 
and  what  has  just  been  read  to  you  is  a  pack  of  lies  made 
out  of  the  whole  cloth.  Now,  if  you  are  going  to  determine 
that  there  was  a  rational  hypothesis  on  that  kind  of  testi¬ 
mony,  isn’t  it  only  proper  that  the  Government  be  in¬ 
structed  to  bring  Rushmore  so  that  he  can  be  subjected  to 
cross  examination? 

The  Court :  I  don ’t  think  so. 

By  Mr.  Hitz: 

Q.  Mr.  Thomas,  will  you  refer  to  the  testimony  before 
the  Committee  of  John  Charles  Moffitt,  giving  us  the  page, 
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where  it  concerned  the  activities  of  Mr.  Lawson  in  the  mo¬ 
tion  picture  industry? 

Q.  Mr.  Margolis:  Will  you  give  us  the  page,  Mr.  Con¬ 
gressman? 

The  Witness :  Page  110,  in  about  the  middle  of  the  page : 
“Mr.  Moffitt.  John  Howard  Lawson  is  a  writer. 

289  He  was  the  first  president  of  the  Screen  Writers 

Guild.  | 

“It  has  been  testified  before  the  Tenney  committee  of 

the  California  Legislature  that  Mr.  Lawson  was  sent  to 

Los  Angeles  by  the  Communist  Party  for  the  purpose  <j)f 
organizing  communist  activities  in  Hollywood.  It  was 
testified  by  a  former  secretary  of  the  Communist  Party  for 
Los  Angeles  County.”  ! 

Page  111—  | 

By  Mr.  Hitz : 

Q.  May  I  interrupt  just  a  minute  to  ask  you  who  Mr. 
Moffitt  is?  A.  Mr.  Moffitt  is  a  moving  picture  critic. 

Q.  Now,  you  were  referring  to  another  page?  A.  Pa^e 
111,  at  the  bottom  of  the  page : 

“Mr.  Moffitt.  During  the  period  I  referred  to,  the  period 
between  the  time  I  discovered  that  this  was  a  Communist 
front  organization  and  the  period  some  6  weeks  later, 
there,  when  I  resigned,  I  had  several  conversations  with 
Mr.  Biberman,  Mr.  Lawson,  and  others  of  that  organiza¬ 
tion. 

“During  the  course  of  it  Mr.  Lawson  made  this  signifi¬ 
cant  statement :  He  said : 

“  ‘As  a  writer  do  not  try  to  write  an  entire  communist 
picture.’ 

“He  said:  ‘The  producers  will  quickly  identify  it  and  it 
will  be  killed  by  the  front  office.’ 

290  “He  said:  ‘As  a  writer  try  to  get  5  minutes  of  the 
communist  doctrine,  5  minutes  of  the  party  line  in 

every  script  that  you  write.  ’ 

“He  said:  ‘Get  that  into  an  expensive  scene,  a  scene  in¬ 
volving  expensive  stars,  large  sets  or  many  extras.’  ”  j 
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Q.  Will  you  continue  on  and  read  the  next  paragraph? 
A.  “He  said:  ‘ — then  even  if  it  is  discovered  by  the  front 
office  the  business  manager  of  the  unit,  the  very  servant  of 
capitalism,  in  order  to  keep  the  budget  from  going  too  high, 
will  resist  the  elimination  of  that  scene.  If  you  can  make 
the  message  come  from  the  mouth  of  Gary  Cooper  or  some 
other  important  star  who  is  unaware  of  what  he  is  saying, 
by  the  time  it  is  discovered  he  is  in  New  York  and  a  great 
deal  of  expense  will  be  involved  to  bring  him  back  and 
reshoot  the  scene. 

“  ‘If  you  get  the  message  into  a  scene  employing  many 
extras  it  will  be  very  expensive  to  reshoot  that  scene  be¬ 
cause  of  the  number  of  extras  involved  or  the  amount  of 
labor  that  would  be  necessary  to  light  and  reconstruct  a 
large  set.’  ” 

Q.  I  think  that  is  all  for  that.  Was  the  testimony  of 
these  three  persons  given  to  the  committee  under  oath? 
A.  That  is  correct. 

Q.  And  all  before  the  testimony  of  Mr.  Lawson?  A.  Yes, 
sir. 

291  Q.  And  all  before  he  was  asked  the  question,  “Are 
you,  or  have  you  ever  been  a  member  of  the  Com¬ 
munist  Party?”  A.  Yes,  sir. 

Mr.  Hitz:  We  have  nothing  further  on  pertinence. 

Mr.  Katz :  Mr.  Hitz,  so  that  we  may  evaluate  some  time 
on  cross  examination,  is  this  the  Government’s  case  as  re¬ 
lating  to  this  point? 

Mr.  Hitz:  On  pertinency? 

Mr.  Katz:  Yes. 

Mr.  Hitz:  Yes,  sir. 

Mr.  Katz:  Would  Your  Honor  permit  us  about  two 
minutes  to  confer? 

292  By  Mr.  Margolis : 

Q.  Suppose,  Mr.  Thomas,  we  turn  back  to  page 

112. 

Incidentally,  before  asking  you  about  that,  it  is  a  fact, 
is  it  not,  that  all  of  this  testimony  was  obtained  by  you  for 
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the  first  time  after  Mr.  Lawson  was  subpoenaed?  A.  These 
witnesses  appeared  before  Mr.  Lawson  appeared,  but  after 
Mr.  Lawson  was  subpoenaed. 

Q.  And  after  Mr.  Lawson  had  been  advised  that  the  date 
of  his  appearance  had  been  postponed  from,  I  believe,  the 
original  date  of  October  20  to  the  subsequent  date  of  Octo¬ 
ber  27, 1947 ;  isn’t  that  correct?  A.  It  is  my  understanding 
that  these  three  witnesses  which  you  have  just  heard  the 
testimony  on  were  witnesses  after  Mr.  Lawson  was  sub¬ 
poenaed  and  after  he  received  his  telegram. 

Q.  When  you  received  a  telegram,  you  are  referring  to 
the  telegram  of  postponement  that  I  mentioned  in  my  quesh 
tion  ?  A.  That  is  right. 

Q.  Now,  it  was  also  after  you  had  received,  on  October 
19,  a  motion  to  quash  from  Mr.  Lawson;  isn’t  that  so?  Ai. 
Well,  one  witness,  Samuel  Grosvenor  Wood,  appeared  on 
October  20. 

Q.  You  received  on  October  19,  did  you  not,  a  motion  tq 
quash  ?  A.  That  is  right. 

Q.  The  telegram  which  you  received  on  October 
293  19,  which  was  a  motion  to  quash,  has  been  marked; 

Defendant’s  Exhibit  4  for  identification  in  these  pro^ 
ceedings,  has  it  not  ?  A.  I  couldn ’t  say  how  it  was  marked.; 

Q.  Well,  in  these  proceedings  it  appears  on  the  face  of! 
the  document  that  it  has  been  so  marked.  In  other  words,; 
the  document  you  referred  to  in  your  last  answer  is  the; 
one  which  is  here  marked  Defendant’s  Exhibit  No.  4  for; 
identification?  That  is  correct;  isn’t  it?  A.  That  is  cor-; 
rect. 

Q.  And  all  of  that  testimony  was  after  you  had  received,  ■ 
on  October  20,  at  the  outset  of  the  hearings,  a  memorandum; 
in  support  of  a  motion  to  quash  subpoenas,  which  has  been j 
marked  Defendant’s  Exhibit  No.  5  for  identification?  Isn’t 
that  correct?  A.  Samuel  Grosvenor  Wood  appeared  on! 
October  20.  This  memorandum  that  you  have  here  is  dated 
October  20.  Is  that  correct  ?  j 
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Q.  That  is  correct.  A.  Now,  let  us  look  up  the  record, 
if  the  Judge  will  give  us  permission,  and  see  which  came 
first. 

Q.  Well,  if  you  will  look  at  the  outset  of  the  hearings  on 
pages  3  and  4,  I  think  that  will  refresh  your  recollection, 
immediately  following  your  opening  statement,  Mr. 
Thomas,  on  page  3.  A.  That  is  correct;  that  is  cor¬ 
rect. 

294  Q.  In  other  words,  it  is  correct  that  you  received 
the  document  marked  No.  5  for  identification  before 

any  of  this  testimony?  A.  That  is  right. 

Q.  And  also  at  that  time  there  was  a  request  on  the  part 
of  Mr.  Crum  for  the  right  to  cross  examine;  isn’t  that  so? 
A.  That  is  correct. 

Q.  Now,  turning  again  to  page  112,  you  did  not  complete 
the  answer  which  Mr.  Moffitt  gave,  did  you?  Suppose  you 
read  the  rest  of  that  answer  down  to  the  next  reading?  A. 
Where  do  you  want  me  to  start  reading? 

Q.  Start  at  the  place  where  you  left  off.  A.  I  will  have 
to  check  with  that,  where  I  left  off. 

Q.  You  can  check  with  me  on  this,  Mr.  Hitz.  I  think  that 
you  left  off  at  the  end  of  the  quotation  at  the  top  of  page 
112,  with  the  words,  “to  light  and  reconstruct  a  large  set.” 
Mr.  Hitz :  I  think  so. 

By  Mr.  Margolis : 

Q.  Starting  from  there,  read  the  rest  of  that  answer. 
A.  “That  was  the  nucleus  of  what  he  said  at  that  time. 
“I  later  heard  another  statement  bv  Mr.  Lawson.  That 

m 

was  made  in  the  summer  of  1941  when  some  young  friends 
of  mine  who  were  attending  what  was  purported  to 

295  be  a  school  for  actors  in  Hollywood — I  think  it  was 
on  Labrea  Boulevard” — 

Q.  That  is  Labrea  Boulevard.  We  in  Los  Angeles  like 
to  pronounce  it  that  way.  A.  “Labrea  Boulevard — asked 
me  to  go  over  and  hear  one  of  the  lectures,  instructions  on 
acting. 
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“I  went  over  on  this  night  and  Mr.  Lawson  was  the  lec¬ 
turer.  During  the  course  of  the  evening  Mr.  Lawson  said 
this — and  I  think  1  quote  it  practically  verbatim — Mr.  Lavir- 
son  said  to  these  young  men  and  women  who  were  training 
for  a  career  of  acting,  he  said : 

“It  is  your  duty  to  further  the  class  struggle  by  your 
performance. 

“He  said—  j 

“If  you  are  nothing  more  than  an  extra  wearing  white 
flannels  on  a  country  club  veranda  do  your  best  to  appear 
decadent,  do  your  best  to  appear  to  be  a  snob ;  do  your  bedt 
to  create  class  antagonism.  I 

“He  said — 

“If  you  are  an  extra  on  a  tenement  street  do  your  best 
to  look  downtrodden,  do  vour  best  to  look  a  victim  of  exist- 

7  m> 

ing  society.” 

Q.  Go  on  with  the  answer,  Mr.  Thomas.  A.  Do  you  want 
me  to  go  on?  j 

296  Q.  Oh,  yes.  Let  us  finish  this.  A.  “That  rather 
amazed  me,  this  inner  circle  of  instruction  on  act¬ 
ing.  I  could  picture  the  chaos  of  a  young  lady  who  pert 
haps  was  assigned  by  Mr.  Mayer  to  be  the  leading  woman 
in  Lassie  Come  Home,  who  would  go  out  and  perform  as 
the  leading  woman  in  Waiting  for  Lefty.  But  that  was 
what  Mr.  Lavrson  advised.” 

“Mr.  Stripling”— 

Q.  Just  a  moment.  I  wanted  you  to  read  the  rest  of  thaf 
answer.  i 

Is  that  the  testimony  that  you  relied  upon  to  determine 
the  pertinency  of  the  question  ?  i 

The  Court :  He  does  not  determine  that.  The  Court  de¬ 
termines  that. 

Mr.  Margolis:  In  determining  that  the  question  was; 
pertinent  for  the  purpose  of  being  put  to  Mr.  Lawson  at 
that  time. 

By  Mr.  Margolis : 

Q.  Did  you  rely  upon  that  testimony  in  determining 
whether  or  not  you  should  ask  Mr.  Lawson  questions  con- 
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cerning  alleged  membership  in  the  Communist  Party?  A. 
We  had  three  witnesses  state — 

Q.  Will  you  please  answer  my  question?  A.  — that  Mr.  ! 
Lawson  was  a  member — 

Q.  Just  a  moment.  Will  you  please  answer  my 
question?  Would  you  like  to  have  it  read  to  you 
297  again  ?  Yes,  please. 

The  Reporter  (reading):  “Did  you  rely  upon 
that  testimony  in  determining  whether  or  not  you  should 
ask  Mr.  Lawson  questions  concerning  alleged  membership 
in  the  Communist  Party  ?”  A.  Mr.  Moffitt —  I 

By  Mr.  Margolis :  1 

Q.  Can  you  answer  that  question  yes  or  no,  please?  Did 
you  or  did  you  not  rely  on  that  testimony?  Can’t  you 
answer  my  question,  Mr.  Thomas?  A.  Yes.  I 

Q.  You  did  rely? 

Mr.  Hitz :  Of  course,  you  may  explain  it,  if  you  care  to. 

The  Witness:  Well,  I  would  like  to  explain  it.  We  con¬ 
sidered  Mr.  Moffitt,  based  on  a  check  that  our  investigators 
made,  as  one  who  has  made  a  great  study  into  the  infiltra¬ 
tion  of  communism  in  the  moving  picture  industry,  so  we 
had  Mr.  Moffitt  as  one  of  the  witnesses. 

By  Mr.  Margolis : 

Q.  Go  right  ahead,  Mr.  Thomas.  I  won’t  interrupt  you. 
A.  We  had  many  witnesses  come  before  us  and  they  testi¬ 
fied  that  John  Howard  Lawson  was  active  in  the  Com¬ 
munist  Party.  \ 

Q.  Your  answer  is  now  complete. 

29S  Mr.  Margolis :  I  move  to  strike  the  answer  as  not 
responsive. 

The  Court:  You  said  you  would  not  interrupt  or  stop 
him. 

Mr.  Margolis:  No.  I  did  not  stop  him.  I  asked  him  if  he 
is  through. 

The  Court:  He  is  through,  isn’t  he? 
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Mr.  Margolis:  Now,  I  move  to  strike  out  the  testimony^ 

I  did  not  say  I  would  not  move  to  strike  the  testimony.  X 
move  to  strike  the  testimony  as  not  responsive. 

The  Court:  Very  well.  I  will  strike  it.  I  do  not  knov^ 
what  I  am  going  to  strike  it  from.  There  is  no  jury  here.j 

By  Mr.  Margolis: 

i 

Q.  Now,  in  connection  with  Mr.  Moffitt,  whose  testimony 

appears  on  page  110,  it  is  a  fact  that  Mr.  Moffitt - A. 

What  page?  What  line  are  you  reading  from? 

Q.  Right  there  (indicating). 

It  is  a  fact  that  in  his  answer  concerning  John  Howard 
Lawson  Mr.  Moffitt  also  testified,  in  addition  to  the  portion 
that  you  have  read: 

“He,”  referring  to  Mr.  Lawson,  “was  sponsor  of  the! 
City  Committee  for  the  Defense  of  American  Youth  in 
what  was  known  as  the  Sleepy  Lagoon  case.  j 

“I  would  like  to  point  out  that  the  Sleepy  Lagoon  case! 
was  an  attempt  to  raise  a  racial  issue  in  Los j 
299  Angeles”?  A.  That  does  not  say  that.  You  did  not! 
read  it  correctly.  May  I  read  it? 

Q.  Certainly.  A.  “Mr.  Lawson  has  this  record,  as  far; 
as  I  know,  with  front  organizations.  He  was” - 

Q.  Just  a  moment,  Mr.  Thomas.  I  read  it  correctly,  the  i 
portions  of  the  record  that  I  read,  did  I  not?  I  just  did  ; 
not  read  the  entire  answer.  A.  No,  you  did  not  read  the  | 
entire  paragraph. 

Q.  Neither  did  you.  A.  No,  but  I - 

Q.  Will  you  please  permit  me  to  ask  the  questions?  A.  j 
Yes. 

Q.  We  will  start  all  over  again,  if  you  do  not  mind,  j 
Isn’t  it  a  fact  that  as  part  of  his  answer  Mr.  Moffitt  said,  i 
speaking  of  Mr.  Lawson: 

“He  was  sponsor  of  the  City  Committee  for  the  Defense  | 
of  American  Youth  in  what  was  known  as  the  Sleepy  ; 
Lagoon  case. 

“I  would  like  to  point  out  that  the  Sleepy  Lagoon  case  j 
was  an  attempt  to  raise  a  racial  issue  in  Los  Angeles. 
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“As  I  understand  it,  the  actual  case  had  no  racial  impli¬ 
cations  whatever.  It  was  a  murder  case  in  which 
300  the  victim  was  a  Mexican,  the  accused  was  a  Mexican, 
and  the  arresting  officer  wras  a  Mexican.  I  use  the 
term  “Mexican”  as  meaning  persons  of  Mexican  descent. 
I  do  not  mean  to  imply  any  discrimination  against  persons 
of  Spanish  or  Mexican  origin  when  I  say  that. 

“The  victim  in  the  case  was  an  elderly,  reputable  hard¬ 
working  good  citizen.  He,  with  some  of  his  friends  who 
were  also  of  the  same  racial  heritage,  celebrated  his  birth¬ 
day  at  a  little  farm.  They  had  a  little  wine,  some  food,  and 
a  concrete  slab  on  which  they  danced. 

“During  the  entertainment  a  group  of  what  we  later 
came  to  call  ‘zoot  suiters/  according  to  the  testimony  of 
the  arresting  officers,  loaded  with  marihuana,  drove  up, 
broke  up  the  party,  beat  the  old  man  to  death  with  a  tire 
chain  and  chased  another  of  his  friends  into  a  pool  or  a 
rock  quarry  where,  I  believe,  the  man  was  drowned.  I  am 
not  sure  whether  they  saved  him. 

“My  impression  is  that  there  were  tw~o  deaths. 

“The  arresting  officers  were  men  from  the  Los  Angeles 
Mexican  detail  and  from  the  sheriff’s  office.  There  was 

absolutelv  no  racial  discrimination  issue  involved  there 
•> 

until  the  Communist  Partv  took  it  over  and  endeavor  to 
reframe  it,  recast  it,  and  publicize  it  as  the  effect  of  the 
American  courts” — 

Mr.  Hitz:  As  the  effort. 

By  Mr.  Margolis : 

201  Q.  Excuse  me.  I  misread  that. 

“As  the  efforts  of  the  American  courts  to  railroad 
innocent  youth  because  they  were  of  Mexican  origin.” 

In  connection  with  that  answer,  did  you  make  any  at¬ 
tempt  to  investigate  the  record  of  the  Sleeplv  Lagoon  case? 
A.  No. 

Mr.  Hitz:  Excuse  me.  I  object.  It  is  immaterial. 

The  Court:  Sustained. 
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Mr.  Margolis:  It  goes  to  the  question  of  the  reliability; 
of  the  testimony. 

Mr.  Hitz :  It  goes  in  the  face  of  the  two  decisions  in  the! 
Circuit  Court  of  Appeals. 

The  Court :  I  have  sustained  the  objection. 

Mr.  Margolis:  I  would  like  to  make  an  offer  of  proof 
that  the  fact  is  that  12  Mexican  boys  were  charged  with; 
murder,  convicted  in  the  lower  court,  and  a  defense  com-! 
mittee  known  as  the  Sleepy  Lagoon  Defense  Committee! 
was  formed,  and  I  want  to  say  to  Your  Honor  that  I  speak! 
with  knowledge  of  the  case,  because  I  represented  these  de-i 
fendants  on  appeal.  *  j 

On  appeal  the  conviction  of  murder  of  the  12  Mexican  j 
boys  was  reversed,  with  a  scathing  opinion  and  denuncia-j 
tion  of  the  bias  and  prejudice  of  the  trial  judge — 

Mr.  Hitz :  I  hate  to  interrupt —  j 

Mr.  Margolis :  This  is  my  offer  of  proof.  There  is  no  i 
jury  here. 

302  Mr.  Hitz:  It  sounds  like  a  speech.  I  object  to  any 
further  speech.  i 

The  Court :  I  will  let  him  state  it.  j 

Mr.  Margolis :  May  I  have  my  pick  up  t 
The  Court:  You  said  there  was  a  scathing  denunciation,  j 
Mr.  Margolis:  A  scathing  denunciation  of  the  trial  j 
judge  because  of  the  bias  and  prejudice  which  he  had  ex-  j 
hibited  against  these  12  Mexican  boys;  that  it  is  not  true 
that  there  was  a  tire  chain  involved  in  the  case;  that  it  is  j 
not  true  that  there  was  any  marihuana  anywhere  in  the  i 
record  in  the  case;  that  it  is  not  true  that  the  man  was 
thrown  by  anybody  into  a  pond;  that  this  whole  thing  was  j 
a  pack  of  lies ;  and,  as  a  matter  of  fact,  by  examining  the  i 
official  record  of  the  Appellate  Court  of  the  State  of  Cali-  j 
fornifc  and  of  the  Superior  Court  of  the  State  of  California 
it  would  have  been  possible  to  discover  that. 

That  is  my  offer  of  proof,  and  the  case  is  cited  as  People 
versus  Zamorra.  I  believe  it  is  57  Cal.  App.  (2nd). 

Mr.  Hitz:  I  marvel  at  his  memory,  but  I  doubt  very 
much  the  admissibility  of  the  evidence  that  he  offers,  and  j 
I  object  to  it. 
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The  Court:  Sustained. 

By  Mr.  Margolis : 

Q.  Prior  to  the  time  that  Mr.  Lawson  took  the  stand 
you  had  in  your  files,  did  you  not,  information  as  to 

303  the  motion  pictures  for  which  Mr.  Lawson  had  writ¬ 
ten  the  screen  scripts?  A.  I  can’t  remember,  be¬ 
cause  there  is  a  great  amount  of  material  in  our  files. 

Q.  So  I  understand. 

I  will  direct  your  attention  to  page  293  of  the  transcript, 
in  which  Mr.  Stripling,  in  interrogating  Mr.  Lawson,  indi¬ 
cated  his  knowledge  of  the  motion  pictures  which  Mr.  Law- 
son  had  written.  A.  Yes;  he  indicated  his  knowledge  of 
the  motion  pictures,  but  there  is  nothing  there,  I  think,  that 
indicates  that  we  have  anything  in  our  files  concerning  the 
pictures  of  Mr.  Lawson.  Now,  they  may  be  in  the  files,  but 
you  can’t  say  from  this  that  there  is  any  indication  that 
they  were  in  the  files. 

Q.  You  knew  that  Mr.  Lawson  had  written  motion  pic¬ 
tures?  A.  Oh,  yes. 

Q.  You  had  heard  he  had  written  Action  in  the  North 
Atlantic?  A.  I  heard  it  in  the  hearings. 

Q.  You  heard  it  before  Mr.  Lawson  got  on  the  stand? 
A.  I  heard  it  in  the  hearings. 

Q.  You  heard  it  before  Mr.  Lawson  got  on  the  stand? 
A.  It  is  likelv  that  some  of  the  other  witnesses  mentioned 
it. 

Q.  You  knew  that  Lawson  had  written  a  screen 

304  play  for  the  picture  Sahara,  did  you  not?  A.  Yes; 
I  know  it  is  right  in  this  page. 

Q.  You  knew  it  before  he  testified,  did  you  not?  A.  I 
could  not  testify  whether  I  did  or  not. 

Q.  Did  you  know  that  he  had  written  a  picture  called 
Blockade?  A.  I  see  that  right  here  on  this  page,  too. 

Q.  Did  you  or  your  committee  examine  the  screen  plays 
which  Mr.  Lawson  had  written?  A.  I  never  examined  the 
screen  plays,  no,  sir. 

Q.  Do  you  know  whether  any  member  of  your  committee 
examined  them?  A.  That  I  could  not  say. 
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Q.  Did  you  or  any  member  of  your  committee  look  at  th£ 
films  which  Mr.  Lawson  had  written  prior  to  the  time — A. 
I  never  looked  at  the  films. 

Q.  Let  me  finish  my  question,  please. — prior  to  the  time 
he  took  the  stand  ?  A.  I  never  looked  at  them. 

Q.  Do  you  know  whether  any  member  of  your  commit} 
tee  did?  A.  I  can  only  speak  for  myself. 

Q.  You  do  not  know  what  information  your  committee 
had  prior  to  the  time  Mr.  Lawson  was  called?  A.  Yes.  j 
Q.  You  do  know  what  information  they  had  with 

305  respect  to  pictures?  A.  No,  not  with  respect  to  pic} 
tures,  but  we  had  testimony  here  that  these  men 

were  members  of  the  Communist  Party. 

Q.  Just  with  respect  to  pictures,  if  you  do  not  mind,  Mr^ 
Thomas.  Do  vou  know  what  information  vou  or  the  other 
members  of  your  committee  had  with  respect  to  the  pic¬ 
tures  which  Mr.  Lawson  had  written  prior  to  the  time  he 
was  put  on  the  stand?  A.  Well,  I  can  only  speak  for  my-( 
self.  I  can’t  speak  for  the  other  members  of  the  commit^ 
tee.  I  had  no  information  about  the  pictures  that  MrJ 
Lawson  had  written. 

Mr.  Margolis :  This  is  a  convenient  stopping  time.  With, 
reliance  upon  Your  Honor’s  advice  to  us  that  we  would  go; 
to  3 :30,  we  have  made  some  appointments  with  prospective; 
witnesses  and  have  some  preparation — 

The  Court :  Can ’t  vou  finish  with  this  witness? 

Mr.  Margolis:  It  will  be  quite  awhile.  We  would  like 
to  be  able  to  recess  so  we  can  continue  on  tomorrow  with-; 
out  interruption  and  go  ahead.  It  will  facilitate  the  exam-; 
ination,  in  any  event,  if  I  can  be  permitted  to  go  through, 
my  notes.  We  have  some  appointments.  It  will  take  an; 
hour  or  an  hour  and  a  half  to  complete  the  examination. 

Mr.  Hitz:  I  would  like  to  urge  upon  the  Court  a  decision 
at  this  time  on  the  question  of  pertinency,  regardless  of 
what  may  be  offered  by  the  defense,  either  by  way 

306  of  further  cross  examination  of  this  witness  or  any; 
other  witnesses  that  may  be  called. 
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I  make  that  statement  in  view  of  the  decision  in  the 
Barsky  case,  page  10,  which  I  would  like  to  read  to  the 
Court,  and  it  is  my  view  of  the  law,  from  the  portion  of 
the  case  that  I  will  read  now,  that  it  has  been  decided  by 
our  Appellate  Court  and  need  not  be  decided  here  on  any 
evidence  whatever,  although  I  have  offered  it  out  of  an 
abundance  of  caution,  that  the  communist  learnings  of  an 
individual,  any  individual,  may  be  inquired  into  by  this 
particular  committee. 

So  I  think  that  we  need  not  offer  any  evidence  on  that, 
and,  therefore,  I  make  the  statement  that,  since  we  have 
offered  some,  we  have  gone  beyond  the  requirements,  and 
it  would  make  no  difference  what  evidence  might,  could, 
or  will  be  offered  on  behalf  of  the  defense  in  this  case. 

To  substantiate  that,  I  would  like  to  read  the  language 
of  the  Barsky  case  on  the  very  same  question. 

Mr.  Margolis:  Do  I  understand  counsel  is  withdrawing 

from  the  case  the  testimonv  of  Mr.  Thomas? 

•» 

Mr.  Hitz:  I  am  trying  to  read  from  this  opinion. 
307  Mr.  Margolis :  If  he  is  not  withdrawing  him,  I  have 
at  least  a  right  to  complete  my  cross  examination.  I 
do  not  think  counsel  can  say,  “I  offer  testimony,”  and  then 
withdraw  it - 

The  Court :  I  do  not  know.  He  can  stop  here  if  the  Court 
is  satisfied. 

Mr.  Margolis:  I  have  not  completed  my  cross  examina¬ 
tion  of  him.  I  do  not  see  how  Your  Honor  can  say  whether 
my  questions  are  proper  or  not  until  I  ask  them. 

The  Court :  Go  ahead  and  ask  them. 

Mr.  Hitz :  May  I  complete  my  point  by  reading  a  sentence 
or  two  from  the  opinion,  quoting  from  page  10 : 

“We  hold  that,  in  view  of  the  representations  to  the 
Congress  as  to  the  nature,  purposes,  and  program  of  com¬ 
munism  and  the  Communist  Party,  and  in  view  of  the 
legislation  proposed,  pending,  and  possibly  in  respect  to 
or  premised  upon  that  subject,  and  in  view  of  the  involve¬ 
ment  of  that  subject  in  the  foreign  policy  of  the  Govern¬ 
ment,  Congress  has  power  to  make  an  inquiry  of  an  in- 
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dividual  which  may  elicit  the  answer  that  the  witness  is  a 
believer  in  communism  or  a  member  of  the  Communists 
Party.’  ’ 

It  goes  on  to  say  that  the  resolution  is  constitutional,  j 
From  that  we  believe  that  it  has  been  decided  by  the 
Court  of  Appeals  as  a  matter  of  law  that  there  is  pertinency; 
in  the  inquiry  of  an  individual  as  to  whether  or  not 

308  he  is  a  Communist  Party  member. 

We  think  we  have  gone  farther  and  offered  evi¬ 
dence  to  substantiate  it. 

Again  I  assert  that  no  matter  what  conceivable  evidence 
can  be  offered  to  the  contrary  and  as  to  the  good  deeds,  if ; 
any,  of  Mr.  Lawson,  or  his  commendable  acts,  or  his  pic- ' 
tures,  it  is  wholly  unimportant.  We  have  gone  farther  than 
we  need  to. 

The  Court:  Have  you  any  other  questions? 

By  Mr.  Margolis: 

Q.  I  direct  your  attention — in  the  meantime  follow  me  I 
along  as  I  read,  Mr.  Thomas — to  page  16  of  the  transcript  j 
of  the  hearings  we  have  been  talking  about,  and  particu¬ 
larly  the  portion  beginning  right  here,  at  the  bottom  of  j 
the  page,  in  which  Mr.  Warner  was  testifying,  and  I  ask  j 
you  whether  or  not  it  is  a  fact  that  the  following  occurred :  I 
“Mr.  Warner.  As  I  explained  at  our  meeting  in  Los  j 
Angeles,  my  understanding  of  the  communists  or  their 
doctrines  is  that  they  are  a  nation  or  a  country  or  a  party  j 
or  a  sect,  who  endeavor  to  overthrow  a  country  or  a  gov-  i 
ernment  by  violence  and  force.  That  I  have  never  seen  in  I 
an  American  motion  picture,  not  only  ours,  but  anybody  j 
else’s 

“The  Chairman.  They  would  not  be  that  foolish,  would 
they? 

“Mr.  Warner.  I  can’t  answer  for  them.  I  only 

309  speak  from  my  owTn  actual  experiences  and  my  rela- 
tions  with  every  man.  I  find  there  has  been  very  ; 

little  of  it — remove  that,  if  you  please.  I  find  these  people  j 
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have  not  attacked  the  Government  with  violence  and  over¬ 
throwing. 

“The  Chairman.  Don’t  you  think  it  would  be  very  foolish 
for  a  communist  or  a  communist  sympathizer  to  attempt  to 
write  a  script  advocating  the  overthrow  of  the  Government  i 
by  force  or  violence?  1 

“Mr.  Warner.  Do  you  wish  me  to  answer  that  as  a 
motion-picture  executive  or  as  an  American  citizen? 

“The  Chairman.  Either  one,  it  makes  no  difference,  you 
are  both. 

“Mr.  Warner.  It  would  not  only  be  foolish,  it  would  be  ■ 
something  they  could  not  get  away  with  in  the  American 
motion-picture  industry  in  California,  or  anywhere  else. 

“The  Chairman.  Exactly.  So  what  would  they  do?  They 
would  put  in  slanted  lines  wherever  they  could  and  that  is 
what  you  have  been  trying  to  keep  out? 

“Mr.  Warner.  That  is  correct. 

“The  Chairman.  That  is  why  you  have  been  doing1 
exactly  the  same  thing  in  your  business  that  we  have  been  i 
attempting  to  do  in  ours  ? 

“Mr.  Warner.  That  is  correct. 

“The  Chairman.  You  have  detected  these  slanted  lines, 
lines  that  communists  or  un-Americans,  as  you  call 
310  them,  would  try  to  put  in? 

“Mr.  Warner.  Yes,  sir.” 

That  occurred  at  the  hearing,  did  it  not?  A.  That  is 
correct. 

Q.  Now  I  direct  your  attention  to  page  18. 

Incidentally,  page  19,  from  which  I  am  going  to  read, 
relates  to  the  hearings  on  October  20,  1947,  and  at  that 
time  Congressman  Vail  was  one  of  the  Congressmen  sitting 
at  the  hearings;  isn’t  that  correct?  A.  That  is  correct. 

Q.  Isn’t  it  a  fact  that  the  following  occurred  during  the 
course  of  those  proceedings : 

“Mr.  Vail.  Wouldn’t  such  an  association,”  and  he  is 
referring  to  the  Society  of  Independent  Motion  Picture 
Producers,  an  association  of  motion  picture  producers - 

Mr.  Katz:  Mr.  Margolis,  he  is  referring  to  the  Motion 
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Picture  Producers  Association,  not  the  Society  of  Motion 
Picture  Producers. 

i 

By  Mr.  Margolis: 

Q.  That  is  right.  He  is  referring  to  the  Motion  Picture! 
Producers  Association,  which  is  the  association  of  major; 
motion  picture  companies;  that  is  right,  isn’t  it?  A.  That; 
is  right. 

“Mr.  Vail.  Wouldn’t  such  an  association  provide  a  splen-  j 
did  piece  of  machinery  for  distribution  of  informa-  j 

311  tion  between  producers  as  to  the  type  of  individuals 
that  are  employed  by  the  industry  and  who  are  con¬ 
cerned  with  subversive  activities? 

“Mr.  Warner.  Of  course,  that  has  never  been  brought  up  \ 
in  the  association  in  any  manner,  shape,  or  form,  by  word  j 
or  written  form,  to  my  knowledge.  I  am  rather  active  in  j 
the  association.  Of  course,  I  don ’t  believe  it  would  be  legal  j 
in  my  opinion — speaking  only  personally — to  have  the  j 
association  or  any  men  band  together  to  obstruct  the  em-  j 
plovment  of  any  other  man. 

“I  don’t  believe  the  association  would  have  anything 
whatsoever  to  do  with  that  type  of  operation.  I  would  not  | 
be  a  party  to  it  and  neither  would  any  of  the  other  men, 
from  my  knowledge  of  them. 

“Mr.  Vail.  Since  we  recognize  the  fact  that  motion  pic¬ 
tures  represent  a  forceful  vehicle  for  the  distribution  of : 
subversive  information  it  would  seem  to  me  that  would  be 
a  very  important  bit  of  business  for  your  association.  In' 
other  words,  the  association  has  a  very  grave  responsibil-  | 
itv,  it  seems  to  me :  To  disseminate  knowledge  and  informa¬ 
tion  to  the  American  people  that  will  not  distort  the  view¬ 
point  of  the  people  who  see  your  pictures.  So  wouldn’t  that 
follow? 

“Mr.  Warner.  That  sounds  rather  logical,  but  it  doesn’t'  | 
hold  water.  It  doesn’t  happen,  and  I  can’t  see  how  it  ever 
will  happen  unless  there  are  the  proper  laws  created 

312  by  you  gentlemen  in  order  to  make  a  thing  like  that 
legal,  possible,  active,  and  effectual.  I  wouldn’t  be  a 

party  with  anyone  in  an  association,  especially  where  you 
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would  be  liable  for  having  a  fellow’s  livelihood  impaired; 
I  wouldn’t  want  to  do  that. 

“Mr.  Vail.  Mr.  Warner,  would  you  be  deeply  concerned 
with  the  assurance  of  a  livelihood  to  the  individual  who  is 
endeavoring  to  destroy  this  form  of  government  by  force 
of  arms,  or  violence? 

“Mr.  Warner.  Would  I  personally? 

r‘Mr.  Vail.  Or  your  association. 

“Mr.  Warner.  I  couldn’t  hear  you  very  well.  Would  you 
repeat  that? 

“Mr.  Vail.  Would  you  be  deeply  interested  in  providing 
a  livelihood  for  the  individual  who  was  attempting  by  sub¬ 
versive  methods  to  destroy  this  form  of  government?” 

That  occurred,  did  it  not?  A.  That  is  correct. 

The  Court :  Mr.  Margolis,  do  you  propose  to  go  through 
the  whole  transcript? 

Mr.  Margolis :  Just  portions  of  it.  I  am  not  reading  the 
whole  transcript.  I  have  portions  of  it  which  are  marked. 
This  witness  has  said  that  he  relied  upon  the  testimony 
which  occurred  at  this  hearing,  testimony  which  was  given 
at  this  hearing,  prior  to  the  time  that  Mr.  Lawson 
313  took  the  stand,  and  he  has  given  a  few  very  brief 
extracts  from  the  testimony. 

The  question  is  whether,  from  all  of  that  testimony,  and 
I  think  we  can  refer  to  other  parts  of  it,  there  was  a  rea¬ 
sonable  hypothesis  upon  the  basis  of  'which  the  committee 
could  act.  This  Court  must  determine  whether  there  was 
that  kind  of  hypothesis. 

The  Court:  Suppose  they  did  not  have  any  testimony. 
Suppose  they  decided  to  investigate  the  infiltration  of 
communists  in  the  motion  picture  industry  and  they  called 
Mr.  Lawson  as  the  first  witness  and  asked  him  whether 
or  not  he  was  a  communist. 

Mr.  Margolis:  I  take  the  position  that  they  can’t  call 
140,000,000  Americans  to  the  stand  and  ask  them  if  they 
are  members  of  the  Communist  Party. 

The  Court :  I  think  I  have  had  enough.  I  will  rule.  I  will 
rule  that  the  question  is  pertinent. 
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Mr.  Margolis:  I  am  not  going  to  be  allowed  to  ask  any 
more  questions? 

The  Court:  No;  I  have  had  enough. 

Mr.  Katz:  Can  we  introduce  any  defense? 

The  Court:  Yes.  If  you  have  any  witnesses  that  you 
think  may  tend  to  show  me  differently,  I  will  allow  that, 
but  I  think  that  is  enough  from  Congressman  Thomas. 

Mr.  Margolis :  May  we  interpose  an  offer  of  proof 

314  showing  what  we  intended  to  prove? 

The  Court:  By  whom? 

The  Margolis:  From  Mr.  Thomas. 

The  Court:  You  may  offer  parts  of  the  transcript  that 
you  intended  to  call  to  Mr.  Thomas’  attention,  if  you  see 
fit. 

Mr.  Margolis :  May  we  do  that  tomorrow,  Your  Honor? 

The  Court:  Yes. 

Mr.  Hitz:  Do  I  understand  the  Court  has  ruled  or  has 
not  finally  ruled  on  the  subject? 

The  Court:  From  the  evidence  that  has  been  submitted 
to  me,  I  am  of  the  opinion  that  the  question  asked  is  perti¬ 
nent  and  that  the  questioning  of  Congressman  Thomas  iis 
finished.  I  have  allowed  the  defendant,  however,  the  op¬ 
portunity  to  put  a  witness  or  two  on  the  stand  to  make 
whatever  offer  he  may  see  fit  to  do;  but  as  of  now  I  am 
satisfied  that  the  question  is  pertinent. 

Mr.  Kenny:  I  think  Your  Honor  also  indicated  that  we 
may  tender  an  offer  in  writing  of  other  excerpts? 

The  Court :  In  the  transcript,  that  is  right. 

Mr.  Kenny :  That  will  follow  this  one  mode  of  question¬ 
ing. 

Mr.  Margolis :  I  have  one  more  motion. 

The  Court:  A  motion? 

Mr.  Margolis :  Yes,  a  motion. 

I  move  to  strike  in  its  entirety  the  testimony  of 

315  this  witness  on  the  grounds  that  we  were  not  allowed 
to  complete  our  cross  examination  of  the  witness,  j 

The  Court:  You  mean  as  to  pertinency? 

Mr.  Margolis:  Yes,  I  mean  as  to  pertinency. 


| 
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The  Court :  That  is  overruled. 

Mr.  Margolis:  In  view  of  the  fact  that  the  Court  will 
not  allow  me  to  ask  any  further  questions,  I  have  no 
further  questions. 

The  Court:  Very  well.  You  are  excused,  Congressman. 
(The  witness  left  the  stand.) 

The  Court:  Will  counsel  come  to  the  bench,  please? 

(The  following  occurred  at  the  bench:) 

The  Court:  I  am  going  to  adjourn  now  until  tomorrow 
morning. 

•  ••••••••• 

317  Washington,  D.  C. 

Thursday,  April  15,  1948. 

The  above-entitled  matter  was  resumed  before  Associate 
Justice  Edward  M.  Curran,  at  10  o’clock  a.  m. 
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319  PROCEEDINGS 

I 

The  Court :  Let  the  jury  step  out. 

(Thereupon,  the  jury  retired  from  the  courtroom.) 

Mr.  Katz:  Has  the  prosecution  rested,  Mr.  Iiitz? 

Mr.  Hitz:  The  Government  renews  its  request  to  the 
Court  to  rule  finally  that  there  has  been  pertinence  shown 
in  this  case.  The  Government  does  not  rest  if  there  is  any 
further  evidence  to  be  offered  by  the  defense,  as  pertinence 
seems  to  be  a  question  that  should  be  finally  determined; 
before  the  Government  case  is  over. 

Mr.  Katz:  It  seems  to  us,  Mr.  Justice  Curran,  that  the; 
proper  procedure  for  the  Government  is  to  present  all  of  I 
its  case  on  all  of  the  elements  necessarv  for  the  Govern-! 
ment  to  establish,  including  the  problem  of  pertinence,; 
whereupon  the  defense  moves  forward  when  and  if  the 
Government  has  rested,  and  if  this  is  the  time  we  would 
then  submit  to  Your  Honor,  as  can  be  anticipated,  several ! 
motions  for  acquittal,  and  so  forth,  and  if  we  were  unfor¬ 
tunate  enough  to  have  them  denied,  we  would  then  move ; 
forward  with  our  case,  including  our  showing  that  the  evi-  i 
dence  adduced  by  the  Government  on  the  issue  of  perti- j 
nence  is  not  of  a  weight  sufficient  to  create  a  reasonable  j 
hypothesis  justifying  an  investigation  into  the  Hollywood  i 
motion  picture  industry.  I 

Our  own  thinking,  Judge  Curran,  and  our  own  prepara-  j 
tion,  has  been  in  the  direction  of  presenting  our  case  i 

320  in  one  piece,  that  is,  when  the  Government  is  fin-  j 
ished,  moving  forward  with  such  matters  as  we  can 

present  within  Your  Honor’s  ruling  to  the  jury,  and  upon  i 
such  questions  as  we  can  present  to  Your  Honor  on  the  | 
question  of  pertinency;  so  if  the  Government  has  no  fur-  j 
ther  evidence  on  the  issue  of  pertinence,  if  this  is  the  Gov-  | 
ernment’s  case  on  the  issue  of  pertinence,  if  this  is  the  j 
Government’s  case  on  the  issue  of  refusal,  then  it  seems  to  j 
me  we  proceed  in  the  ordinary  course  with  out  motions  to  | 
strike,  and  to  acquit,  and  we  do  have,  in  pursuance  to  your  j 
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suggestion  made  yesterday,  some  offers  of  proof  so  that 
the  record  would  show,  and  so  we  do  believe — we  recognize 
Your  Honor’s  position  with  respect  to  proceeding,  but  that 
is  our  position.  We  think,  whenever  the  Government  has 
rested,  we  would  like  to  move  forward. 

The  Court :  I  would  like  to  first  conclude  the  question  of 
pertinency,  because  that  is  a  matter  that  is  submitted  to  the 
Court  out  of  the  presence  of  the  jury.  I  would  like  to  dis¬ 
pose  of  that  first. 

Mr.  Katz:  Does  Your  Honor  have  any  suggestion  to  our 
going  forward  whenever  the  Government  has  rested? 

The  Court:  You  mean  you  are  not  going  to  put  in  any 
evidence  whatever  before  me  on  this  qestion  ? 

Mr.  Katz:  Oh,  yes,  we  are,  Judge  Curran. 

The  Court:  Then  I  suggest  you  make  any  offers  you 
have  now  because  the  Government  has  indicated  it 
321  has  finished  on  that  question. 

Mr.  Katz:  Will  Mr.  Hitz  be  good  enough,  because 
we  do  have  a  great  many  witnesses  under  subpoena,  will 
you  indicate  then  are  there  any  further  Government  wit¬ 
nesses  to  be  called  on  any  issue  other  than  that  of  per¬ 
tinence? 

Mr.  Hitz :  I  do  not  now  plan  to  call  any  other  witnesses 
on  any  subject. 

Mr.  Katz:  Then  probably,  if  it  is  agreeable,  excepting 
for  any  matters,  then,  that  we  might  bring  in  on  the  ques¬ 
tion  of  pertinence,  the  Government  has  rested. 

Mr.  Hitz :  That  is  about  the  picture,  yes. 

Mr.  Katz:  Could  we,  Judge  Curran,  complete  the  offer 
asked  for,  if  this  is  the  proper  time,  and  after  the  motion  , 
is  presented,  then  move  into  the  motion  of  dismissal? 

The  Court :  I  would  prefer  if  you  have  any  evidence  on 
the  issue  of  pertenincy  to  offer  that. 

Mr.  Katz:  Then  we  will  make  our  offers  of  proof  that 
Mr.  Margolis  was  asked  about,  and  then  I  will  move  for¬ 
ward  on  the  other. 

i 

The  Court:  Very  well. 
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Mr.  Alargolis :  I  have  some  documents  here,  Your  Honor, 
which  I  would  like  to  have  marked,  perhaps  as  one  exhibit. 

Mr.  Hitz:  What  was  the  last  exhibit  number,  Mr.  Mar¬ 
golis? 

Mr.  Margolis :  I  do  not  remember. 

The  Deputy  Clerk:  Seven. 

322  Mr.  Hitz :  What  is  No.  3? 

The  Court:  The  Clerk’s  list  of  jurors. 

Mr.  Hitz :  And  that  was  received,  I  believe? 

The  Deputy  Clerk:  If  was. 

The  Court :  I  take  it  this  is  on  the  motion  of  pertinency 
which  you  made  a  proffer  of  yesterday? 

Mr.  Margolis:  Yes.  I  have  some  preliminary  matters 
to  tie  in,  and  then  we  can  make  our  offer  of  proof  alto¬ 
gether  on  matters  which  ordinarliy  would  go  before  the 
jury,  but  I  will  make  it  all  at  one  time. 

The  Court:  But  you  are  separating  them,  however?  j 

Mr.  Margolis:  Yes,  I  will  indicate  which  is  for  what 
purpose.  As  a  matter  of  fact,  nearly  all  of  it  is  for  both 
purposes. 

Air.  Hitz:  All  right. 

Air.  Alargolis:  If  Your  Honor  please,  I  have  had  marked 
as  Defendant’s  Exhibit  8 - 

Air.  Katz:  Air.  Alargolis,  if  you  will  pardon  the  inter¬ 
ruption  ;  I  did  not  hear  the  admonition  about  witnesses,  but 
caution  prompts  me  to  suggest  that  some  of  our  witnesses 
are  here.  I  understand  that  there  has  been  an  order  o£ 
exclusion  ? 

The  Court :  All  right,  let  them  be  excluded. 

Air.  Katz:  We  would  like  to  have  them  here,  but  I  didmt 
hear  Your  Honor’s  order  of  exclusion.  Were  the  Govern¬ 
ment’s  witnesses  excluded? 

323  Air.  Hitz:  Yes. 

The  Court :  The  witnesses  on  both  sides. 

The  Deputy  Clerk:  The  witneses  will  please  retire  to 
the  corridor  until  called. 

Air.  Katz:  AVould  the  Government  have  any  objection  to 
leaving  the  witnesses  here  on  this  question  of  pertinency? 
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Mr.  Hitz:  Certainly  on  this  question  of  pertinence  I 
have  no  objection. 

Mr.  Katz:  Thev  have  come  thousands  of  miles  to  be 
here,  and  they  would  like  to  see  justice  done. 

The  Court :  They  may  stay. 

Mr.  Hitz:  When  that  is  completed  and  evidence  com¬ 
mences,  I  would  want  them  excluded,  when  the  witness  is 
put  on  the  stand. 

Mr.  Katz:  All  right. 

Mr.  Margolis :  If  Your  Honor  please,  I  have  had  marked 
Defendant’s  Exhibit  8  for  identification  a  certified  copy  of 
House  Resolution  No.  282,  agreed  to  by  the  House  of  Rep¬ 
resentatives  on  May  26,  1938,  which  is  certified  by  the 
Clerk  of  the  House  of  Representatives,  which  resolution 
was  the  original  resolution  for  the  first  time  establishing  a 
House  Committee  on  Un-American  Activities. 

I  have  had  marked  as  Defendant’s  Exhibit  8-A  for  identi¬ 
fication  a  certified  copy  of  House  Resolution  No.  26,  agreed 
to  by  the  House  of  Representatives  on  Februory  3, 
324  1939,  which  resolution  continues  for  that  year  the 

House  Committee  on  Un-American  Activities. 

I  have  had  marked  for  identification  as  Defendant’s  Ex¬ 
hibit  8-B  a  certified  copy  of  House  Resolution  No.  321, 
agreed  to  by  the  House  of  Representatives  on  January  23, 
1940,  which  continues  that  same  committee  for  that  year. 

Mr.  Hitz:  What  year  was  that,  ’41? 

Mr.  Margolis:  1940.  I  have  had  marked  as  Defendant’s 
Exhibit  S-C  for  identification  a  certified  copy  of  House 
Resolution  90,  agreed  to  by  the  House  of  Representatives 
on  February  11,  1941,  continuing  the  committee  for  that 
year. 

I  have  had  marked  for  identification  as  Defendant’s  Ex¬ 
hibit  8-D  for  identification  a  certified  copy  of  House  Reso¬ 
lution  No.  420,  agreed  to  by  the  House  of  Representatives 
on  March  11,  1942,  continuing  the  same  committee  for  that 
year. 

I  have  had  marked  for  identification  as  Defendant’s  Ex¬ 
hibit  No.  8-E  a  certified  copy  of  House  Resolution  No.  65 
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agreed  to  by  the  House  of  Representatives  on  February 
10, 1943,  continuing  the  same  committee  for  that  year,  j 

I  have  had  marked  as  Defendant’s  Exhibit  8-F  for  iden¬ 
tification  a  certified  copy  of  House  Resolution  No.  5,  agreed 
to  by  the  House  of  Representatives  on  January  3,  1945, 
which  resolution  amends  rules  10  and  11  of  the  Rules  of  the 
House  of  Representatives,  which  rules  deal  with  the 

325  permanent  standing  committees  of  the  House,  apd 
which  makes  the  House  Committee  on  Un-American 

activities  a  permanent  standing  committee  consisting  of 
nine  members.  j 

Mr.  Hitz:  Is  that  for  the  year  ’44,  or  is  it  another  1943 
resolution,  your  8-F  ? 

Mr.  Margolis:  I  think  it  might  be  quicker  if  it  is  read 
back. 

Mr.  Hitz:  Never  mind,  I  am  not  that  much  interested. 

(The  House  resolutions  referred  to  were  marked  De¬ 
fendant’s  Exhibits  8,  8- A,  8-B,  8-C,  8-D,  8-E,  and  8-F  for 
identification.) 

Mr.  Margolis :  If  Your  Honor  please,  we  offer  those  both 
for  the  purpose  of  the  question  of  pertinence  and  for  all 
other  purposes,  including  purposes  before  the  jury  for  the 
purpose  of  establishing  the  continuity  of  the  House  Corp- 
mittee  on  Un-American  Activities. 

This  is  merely  foundation  for  other  evidence  for  our 
offer  of  proof. 

I  offer  8  to  8-F  inclusive. 

Mr.  Hitz:  We  object  to  those  as  immaterial  to  this  issue 
in  1947. 

326  The  Court:  This  is  all  prior  to  January  3,  1947, 

is  it  not?  j 

Mr.  Margolis :  The  dates  of  the  resolutions  ?  They  are  as 
appear  from  the  face  of  them. 

The  Court :  Then,  I  will  exclude  them.  j 

Mr.  Margolis:  If  Your  Honor  please,  I  have  had  marked 
as  Defendant’s  Exhibit  9  for  identification,  for  convenience 
or  reference  in  the  record,  an  offer  of  proof  regarding  the 
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testimony  of  J.  Parnell  Thomas.  This  particular  offer  of 
proof,  which  is  one  we  have  had  time  to  prepare  in  final 
form,  is  only  part  of  the  offer  of  proof  relating  to  the  testi¬ 
mony  of  J.  Parnell  Thomas.  It  is  that  part  of  the  offer 
relating  to  the  activities  and  conduct  of  the  House  Com¬ 
mittee  on  Un-American  Activities,  aside  from  the  hearings 
investgating  Lawson.  We  are  going  to  have  a  separate 
offer  of  proof  on  the  Hollywood  hearings.  These  are  other 
matters  than  the  Hollywood  hearings. 

The  Court:  Very  well. 

(Offer  of  proof  relating  to  testimony  of  J.  Parnell 
Thomas  was  marked  as  Defendant’s  Exhibit  9  for  identi¬ 
fication.) 

!Mr.  Margolis:  Now,  at  this  time,  Your  Honor,  I  should 
like  to  state  the  purposes  of  this  offer.  This  is  an  offer  of 
proof — a  statement — of  what  we  would  expect  to  elicit 
from  this  witness  if  we  were  allowed  to  ask  him  the 
327  appropriate  questions  and  he  were  allowed  to  an¬ 
swer.  It  also  contains  a  great  deal  of  material  from 
the  reports  of  the  committee  and  from  the  Congressional 
Record;  and  as  to  those  matters  we  should  also  like  to  ask 
Your  Honor  to  take  judicial  notice  of  those  matters  as  an 
additional  request,  and  to  instruct  the  jury  with  respect  to 
the  matters  of  which  Your  Honor  has  taken  judicial  notice. 

We  wish  to  indicate  also  that  although  this  is  in  the 
form  of  a  single  offer  of  proof,  because  we  have  prepared  it 
as  a  single  document,  we  offer  each  and  every  part  thereof 
separately  and  ask  for  a  separate  ruling  thereon. 

Ordinarily  we  would  have  said,  “We  offer  the  follow¬ 
ing” — one  thing — and  then  have  asked  for  a  ruling  on  it. 
There  are  authorities  which  indicate  that  if  part  of  an 
offer  of  proof  is  erroneous,  the  entire  offer  may  be  ex¬ 
cluded.  We  ask  that  this  be  considered  as  having  been 
separately  made  with  respect  to  each  item  therein. 

The  Court:  That  has  all  to  do  with  the  conduct  of  the 
committee? 
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Mr.  Margolis:  The  committee  and  its  counsel.  I  will 
state  just  generally  what  our  purposes  are. 

Number  1.  This  goes  to  the  credibility,  bias,  and  preju^ 
dice  of  the  witness  J.  Parnell  Thomas  and  would  tend  to 
establish  that  he  and  the  members  of  the  committee  have 
violent  opposition  to  all  of  the  ideas  which  they  acf 

328  cuse  Mr.  Lawson  of  having,  such  as  support  of  the 
New  Deal,  support  of  the  right  of  minority  groups^ 

support  of  freedom  of  the  press,  and  numerous  other  items 
of  that  kind.  We  quote  the  language  of  Mr.  Thomas  to 
establish  that  he  is  so  diametrically  opposed  to  what  Mr! 
Lawson  stands  for  with  respect  to  those  basic  principles 
that  his  evidence  is  not  credible  on  the  grounds  of  bias  and 
prejudice  thus  established. 

Second,  we  offer  this  testimony  with  regard  to  the  ques^ 
tion  of  pertinency.  Mr.  Thomas  was  put  on  the  stand  by 
the  Government  and  testified  on  the  question  of  pertinency 
referring  to  certain  portions — certain  limited  portions — of| 
the  hearings  before  the  House  Committee  on  Un-American 
Activities,  starting  on  October  20, 1947. 

It  is  our  position  that  we  are  not  bound  by  that  testi-j 
mony;  that  we  have  a  right  to  show  that  many  other  con-; 
siderations  went  into  the  determination  of  the  question; 
of  pertinency ;  that  the  whole  conduct  of  the  committee  es-  i 
tablishes  what  is  considers  pertinent ;  and  that  we  are  not 
bound  to  accept  what  Mr.  Thomas  says  is  the  basis  for; 
pertinency,  but  have  the  right  to  show,  by  overwhelming  ; 
evidence  which  we  claim  we  have  here,  that  actually  what  j 
Mr.  Thomas  claims  is  the  basis  for  pertinency  is  actually  j 
a  sham  and  a  device,  and  that  the  real  basis  of  pertinency  is  j 
an  attack  on  liberal  ideas,  which  this  committee  has  con-  j 
sistently  indulged  in. 

Next,  we  offer  it  for  the  purpose  of  establishing 

329  the  non-legislative  purpose  of  this  committee.  We  i 
offer  through  this  to  establish  that  the  committee’s 

activities  were  not  for  the  purpose  of  obtaining  informa¬ 
tion  concerning  legislation,  or  possible  legislation,  but  were 
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for  the  purpose  of  what  the  committee  refers  to  in  its  own 
memorable  term,  namely,  exposure  for  the  purpose  of  de¬ 
stroying  the  people  whom  it  exposes;  for  the  purpose  of 
having  them  blacklisted ;  and  for  the  purpose  of  slandering 
and  maligning  them.  This,  we  claim,  is  clearly  established 
throughout  the  whole  conduct  of  the  committee  up  to  and 
including  the  time  of  the  hearings,  and  that  it  is  not  a  valid 
legislative  purpose. 

We  offer  for  the  purpose  of  establishing  that  the  mean¬ 
ing  of  the  statute  as  interpreted  and  applied — by  statute 
I  refer  to  601  and  the  other  resolutions — must  be  deter¬ 
mined  by  how  this  committee  has  construed  that  statute, 
and  that  this  committee  has  construed  the  statute  to  permit 
it  to  utilize  its  congressional  authority  as  a  basis  for  at¬ 
tacking  ideas  with  which  it  disagrees,  ideas  such  as  ideas 
in  support  of  the  New  Deal;  ideas  in  support  of  a  Fair 
Employment  Practice  Act ;  ideas  against  anti-lynching  acts. 

Ideas  of  that  kind  are  what  the  committee  has  attacked, 
and  it  has  construed  the  statute  and  the  resolutions  as  giv¬ 
ing  it  the  power  and  the  authority  of  investigating  and 
carrying  on  activities  for  the  purpose  of  attacking  those 
ideas  and  attempting  to  destroy  people  who  have 
330  ideas  different  from  those  of  the  members  of  the 
committee. 

Second,  in  connection  with  the  meaning  of  the  statute 
as  interpreted  and  applied,  we  offer  this  for  the  purpose 
of  showing  that  defendant  had  a  right  to  rely  upon  the 
notorious  history  of  this  committee,  how  it  had  interpreted 
and  construed  the  statute,  in  determining  for  himself 
whether  the  question  was  pertinent.  He  had  a  right  at  the 
time  he  was  on  the  stand  tt>  make  an  interpretation  and  to 
make  a  determination  as  to  whether  the  question  was  per¬ 
tinent.  True,  he  made  that  determination  at  his  own  risk ; 
but  in  making  that  determination  he  had  a  right  to  rely 
upon  what  the  committee  had  said  and  done  in  the  past, 
particularly  v’here  it  will  show  here  that  what  w^as  said  and 
done  in  the  past  establishes  a  clear  and  consistent  pattern 
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of  attack  upon  ideas,  of  character  destruction,  of  attempts 
to  destroy  people  with  whom  the  committee  disagrees. 

Finally,  with  respect  to  this  offer,  we  offer  to  prove  that 
the  committee  has  so  interpreted  and  applied  the  statute 
that  such  interpretation  and  application  constitutes  a  de-i 
nial  of  due  process  of  law  to  this  defendant  and  to  all  of 
the  persons  who  have  been  attacked  by  the  committee. 

We  claim  that  not  only  does  this  record  show  that  the 
committee  exceed  its  powers  and  pursued  non-legislative 
purposes  in  attempting  to  destroy  individuals,  but  that  ini 
so  doing  it  denied  due  process,  not  only  because  itj 

331  was  a  legislative  committee  which  was  inflicting! 
punishment  upon  individuals,  which  no  legislative 

committee  has  the  authority  to  do,  but  also  because  in  so; 
inflicting  punishment  it  denied  to  the  persons  upon  whom; 
it  inflicted  such  punishment  the  basic  procedural  require-; 
ments  of  due  process,  as  well  as  the  right  of  cross  exam-; 
ination,  the  right  of  confrontation,  and  all  of  the  other  de-  ■ 
cent,  established  American  procedural  rights  which  are; 
part  of  the  due  process  guarantee. 

Now,  that  completes  the  statement  of  the  reasons  for; 
this  offer.  I  want  to  say,  Your  Honor,  that  although  Your j 
Honor  has  ruled  with  respect  to  the  admissibility  of  this ! 
testimony  and  has  ruled  that  it  is  inadmissible,  we  ask 
Your  Honor  to  read  this  document  and  to  consider  each 
and  every  part  of  it,  because  we  feel  that  the  full  impact 
of  what  we  intend  to  prove  by  this  cannot  be  recognized  or  ; 
understood  by  Your  Honor  unless  the  document  is  read  as  ; 
to  each  part  and  in  its  entirety. 

We  therefore  respectfully  request  of  Your  Honor  that j 
this  be  given  consideration  and  that  it  be  read  before  there  j 
is  a  ruling.  We  offer  it,  as  I  said,  for  all  those  reasons,  j 
both  before  the  jury  and  before  Your  Honor. 

The  Court:  It  is  excluded.  You  have  made  your ; 
proffer. 

332  Mr.  Hitz:  May  I  ask  one  question,  Your  Honor?  I 
The  Court:  I  have  excluded  it. 
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Mr.  Hitz:  May  I  be  heard  on  the  subject  that  I  had  in 
mind,  Your  Honor?  I  am  not  clear  whether  Mr.  Margolis 
intended  this  to  be  an  offer  of  proof  to  be  brought  out  on 
cross  examination  of  Mr.  Thomas  or  on  direct. 

The  Court:  No;  it  is  on  cross  examination,  when  I  ex¬ 
cluded  it  yesterday  afternoon,  and  Mr.  Margolis  wanted 
to  make  his  proffer  to  the  Court  and,  I  believe,  submit  it 
in  writing.  That  is  correct,  Mr.  Margolis? 

Mr.  Margolis :  That  is  correct. 

Mr.  Hitz :  Thank  you. 

Mr.  Margolis:  I  understand  that  the  request  that  this 
be  read  is  denied,  Your  Honor? 

The  Court:  That  is  correct. 

Mr.  Margolis :  Mr.  Katz  has  suggested  this,  and  I  would 
like  to  ask  counsel  to  examine  this  and  state  whether  he 
has  any  objection  as  to  the  form  of  the  offer,  because  if 
there  is  objection  as  to  the  form  of  the  offer,  as,  for  ex¬ 
ample,  insufficient  foundation  or  any  other — 

The  Court:  Oh,  no,  there  is  no  objection  to  that,  because 
you  had  explained  to  me,  Mr.  Margolis,  that  what  you 
would  attempt  to  prove  by  the  further  cross  examination 
of  Congressman  Thomas  was  the  conduct  and  the  manner 
and  the  actions  of  the  committee  and  himself. 

333  Mr.  Margolis:  Your  Honor,  I  was  up  a  large  part 
of  last  night  trying  to  get  this  material  ready,  and 
I  have  not  been  able  to  get  all  of  it  in  written  form.  Part 
of  it  I  ask  leave  to  make  orally.  In  a  moment  I  will  hand 
Your  Honor  another  document,  but,  in  the  form  of  orderly 
procedure,  I  have  a  short  oral  offer  to  make  at  this  time. 
I  just  have  not  been  able  to  get  it  in  writing. 

The  Court :  Very  well. 

Mr.  Margolis:  We  offer  to  prove  and  state  to  the  Court 
that  if  we  were  allowed  to  ask  appropriate  questions  of 
Mr.  Thomas  and  he  were  allowed  to  answer  those  ques¬ 
tions,  we  would  expect  to  elicit  from  Mr.  Thomas  the  fol¬ 
lowing  information,  of  which  we,  in  addition,  ask  Your 
Honor  to  take  judicial  notice : 
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In  the  year  1945  one  or  more  members  of  the  committed 
sent  out  a  letter  to  one  hundred  prominent  Americans  rer 
questing  that  they  send  to  the  committee  their  ideas  con¬ 
cerning  the  meaning  of  the  term  “un-American”;  that 
therefore  there  was  received  in  reply  to  those  letters  some 
seventy-odd  answers,  somewhere  between  seventy  ajid 
eighty;  that  thereafter  the  committee  took  action  to  have 
those  letters,  together  with  other  information,  submitted 
to  the  Brookings  Institution,  Washington,  D.  C.,  with  a 
request  that  the  Brooking  Institution  utilize  that  material 
and  whatever  other  material  it  chose  to  select  td> 
334  make  a  study  of  the  term  “un-American” — rather; 

the  meaning  of  the  term  “un-American  activities’- 
— and  report  back  to  the  committee  as  to  the  meaning  of 
that  term. 

That  thereafter,  on  April  4,  1945 — on  or  about  April  4, 
1945 — the  Brookings  Institution,  having  complied  with  the 
request  of  the  committee,  submitted  to  the  committee  a 
document  entitled  “Suggested  Standards  for  Determining 
Un-American  Activity,  prepared  at  the  request  of  the 
Committee  on  Un-American  Activities  of  the  House  of 
Bepresentatives,  Washington,  D.  C.  The  Brookings  Instil 
tution.”  It  went  together  with  a  letter  of  transmittal 
which  was  dated  April  4,  1945,  and  was  signed  by  Harold! 
G-.  Moulton,  president. 

I  further  offer  to  prove  that  upon  receipt  of  this  docu-| 
ment,  which  did  set  forth  suggested  standards  for  deter-j 
mining  un-American  activities,  the  committee  considered; 
those  standards  and  did  not  adopt  them. 

That  the  committee  has,  on  other  occasions,  considered 
the  question  of  what  the  meaning  of  the  word  “un-Ameri-; 
can”  is;  and  that  the  members  of  the  committee  have  not 
been  able  to  agree  upon  a  definition  of  the  meaning  of  the 
word  “un-American,”  or  the  meaning  of  the  term  “un-1 
American  activities;”  and  that  despite  the  attempt  to  ob¬ 
tain  a  definition,  which  has  been  described  in  some  detail; 
in  this  offer,  and  some  other  attempts,  the  committee  has 
never  accepted  or  adopted  any  definition  or  standard 
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335  as  to  the  meaning  of  the  term  “un-American  activi¬ 
ties^;  and  that  this  lack  of  acceptance  of  the  stand¬ 
ard  is  true  even  up  to  this  date ;  but  for  the  purpose  of  the 
offer  it  is  certainly  true  up  to  and  including  the  time  that 
Mr.  Lawson  was  on  the  witness  stand,  as  shown  by  the  evi-  1 
dence  in  this  case. 

That  completes  that  oral  offer,  if  Your  Honor  please. 

This,  if  Your  Honor  please,  we  offer  for  the  purpose  of 
showing  that  the  statute  is  vague  and  indefinite  and  that  it 
violates  defendant’s  rights  of  due  process  of  law,  because 
it  sets  no  definable  standard  upon  the  basis  of  which  it  was 
possible  for  him  to  determine  whether  or  not  the  question 
asked  of  him  was  pertinent,  and  it  also  goes  to  the  ques¬ 
tion  of  pertinency,  therefore. 

The  Court :  That  is  excluded.  ! 

The  United  States  Court  of  Appeals  for  the  District  of 
Columbia,  in  the  Bar  sky  case,  has  answered  that  point. 

Mr.  Margolis:  Well,  I  do  not  think  this  evidence  was  1 
offered. 

The  Court:  You  are  making  the  proffer  now,  are  you 
not? 

Mr.  Margolis :  Yes.  I  do  not  think  it  was  offered  in  that  1 
case,  and  I  think  there  is  a  difference  between  considering 
a  statute  upon  its  face  and  considering  the  statute  as  it  has 
been  interpreted  and  applied. 

As  the  Court  said  in  the  Yick  Wo  case  in  the  Su-  1 

336  preme  Court,  and  many  other  cases  since  then,  a 
statute  which  may  appear  to  be  perfectly  constitu¬ 
tional  on  its  face  must  be  considered  as  interpreted  and 
applied;  and  we  are  for  the  first  time,  I  believe,  in  any  of 
these  cases  offering  this  kind  of  evidence  as  to  the  manner 
in  which  the  statute  has  been  interpreted  and  applied,  and 
that  as  so  interpreted  and  applied  it  is  unconstitutional. 

The  Court:  The  record  may  show  that  you  made  the 
proffer.  It  is  denied. 

Mr.  Margolis :  I  will  ask  that  this  be  marked  for  identi¬ 
fication.  1 


(Document  referred  to  was  marked  Defendant’s  Exhibit 
10  for  identification.) 

Mr.  Margolis:  I  have  had  marked  for  identification,  so 
that  it  will  be  easy  to  refer  to  it  in  the  record,  a  document 
which  is  headed  “Analysis  of  Thomas  Committee  Hear¬ 
ings,”  entitled  Defendant’s  Exhibit  10  for  identification. 

I  want  to  apologize,  first  of  all,  to  the  Court  for  the 
rather  bad  form  in  which  this  is  organized.  It  was  taken 
out  of  trial  notes,  and  there  simply  was  not  time  to  retype 
and  to  present  it  in  proper  form,  and  if  the  Court  desires 
or  gives  us  permission,  we  will  be  happy  to  withdraw  and 
retype  it  in  better  form. 

The  Court :  No ;  that  is  perfectly  all  right. 

337  Mr.  Margolis:  There  are  pencil  markings  and 
things  marked  out.  This  was  originally  trial  notes, 
and  I  converted  them  to  an  offer  of  proof. 

This,  if  Your  Honor  please,  contains  information  coming 
entirely  from  the  hearings  held  in  Washington  on  October 
20  through  27,  I  believe  it  is,  inclusive,  being  the  com¬ 
mittee’s  hearings  investigating  Hollywood. 

May  I  also  say,  with  respect  to  this,  that,  again  for  the 
purpose  of  saving  time,  we  have  got  this  as  a  single  offer, 
but  we  ask  Your  Honor  to  consider  each  and  every  singly 
part  thereof,  and  do  not  make  the  separate  offer  only  be¬ 
cause  of  the  time  that  it  would  involve. 

I 

The  Court:  Very  well.  \ 

Mr.  Margolis:  We  offer  this,  if  Your  Honor  please,  for 
the  following  purposes. 

This  material  goes,  first  of  all,  to  bias  and  prejudice  of 
Mr.  Thomas  and  of  the  committee  with  respect  to  the  ideds 
for  which  Mr.  Lawson  stands  and  against  which  the  coni- 
mittee  is  opposed;  and  that  it  also  shows  personal  bias 
and  prejudice  against  Mr.  Lawson;  that  this,  of  course, 
goes  to  the  credibility  of  the  witness ;  and  this  was  matter 
which  we  would  expect  to  elicit  from  the  witness,  and  we 
offer  the  proof,  and  of  which  we  request  the  Court  to  takfe 
judicial  notice  for  that  purpose,  as  well  as  others  which 
I  will  state. 
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In  addition,  the  Court  has  allowed  in  evidence  the 

338  testimony  of  Mr.  Thomas  with  respect  to  two  or 
three  carefully  selected  extracts  from  the  record 

of  the  hearing,  for  the  purpose  of  showing  that  those  care¬ 
fully  selected  parts  establish  the  pertinency  of  the  question 
put  to  Mr.  Lawson. 

It  is  our  position  that  we  do  not  have  to  accept  the  testi¬ 
mony  of  Congressman  Thomas  that  that  establishes  per¬ 
tinency  and  that  we  have  a  right  to  have  the  Court  consider 
all  of  the  evidence  which  the  committee  had  before  it,  in 
order  to  determine  whether  any  reasonable  man  could 
have  reached  the  conclusion,  upon  the  basis  not  only  of 
carefully  selected  items,  but  upon  the  basis  of  all  the  evi-  1 
dence  which  was  before  the  committee,  that  the  question 
was  pertinent.  And  it  is  our  position  that  if  the  Court  1 
considered  it  and  we  were  allowed  to  establish  this,  it  would 
become  crystal  clear  that  no  reasonable  human  being  could,  1 
considering  the  evidence  in  its  totality  which  was  before 
the  committee,  reach  the  conclusion  that  it  had  reliable 
testimony  before  it  upon  the  basis  of  which  it  could  reach  ' 
such  a  conclusion,  and  that  it  had  not  anything  more  than 
the  wildest  kind  of  gossip,  of  irresponsible  statements 
upon  the  part  of  irresponsible  people,  on  which  it  could 
rely. 

We  offer  it  also  for  the  purpose  of  establishing  non¬ 
legislative  purpose,  and  at  this  time  non-legislative  pur¬ 
pose  specifically  as  to  the  defendant  Lawson. 

We  offer  to  show,  in  this  connection,  that  the  de- 

339  fendant  Lawson  was  attacked  by  the  committee; 
that  they  stated  that  their  purpose  was  to  expose 

him  and  others,  and  to  inflict  penalties  upon  him  as  a 
result  of  such  exposure;  to  have  him  fired  and  blacklisted 
from  the  industry  in  which  he  had  spent  a  lifetime;  and 
to  destroy  his  career  as  a  writer  in  the  motion  picture  in¬ 
dustry;  and  that  this  was  the  true  purpose  of  these  hear¬ 
ings.  We  say  that  the  evidence  which  we  offer  does  estab¬ 
lish  that. 
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We  also  offer  this  for  the  purpose  again,  with  respect 
to  these  specific  hearings,  of  showing  that  the  statute 
interpreted  and  as  applied  by  the  committee  is  unconstitu¬ 
tional,  in  that  it  sets  no  standards  which  are  proper  for 
investigation  by  the  committee;  but  that,  as  interpreted 
and  applied  by  this  committee,  regardless  of  how  the 
statute  might  be  interpreted  on  its  face,  in  this  hearing, 
there  is  a  clear  and  consistent  violation  of  the  First 
Amendment,  an  attempt  to  impose  censorship,  an  attempt 
to  interfere  with  ideas,  an  attempt  to  control  even  eye¬ 
brow  lifting. 

We  say  again,  Your  Honor,  that  this  is  admissible  also 
because  the  defendant  in  this  case,  when  he  was  placed 
on  the  stand,  had  the  right  to  determine  the  question  of 
pertinency  in  the  light  of  the  proceedings  which  had  pre¬ 
ceded  his  appearance  on  the  stand,  at  least  in  those  very 
same  hearings ;  and  that  it  is  in  the  light  of  all  that  testi¬ 
mony  that  it  must  be  determined  whether  or  not  the 
340  question  was  pertinent. 

Finally,  as  to  this  specific  offer,  we  offer  it  on  thp 
point  that  here,  too,  there  has  been  a  denial  of  due  process 
of  law;  that  as  applied  and  interpreted  in  this  specific 
instance,  the  statute  constitutes  a  bill  of  attainder;  and 
that  it  was  directed  against  the  defendant  Lawson  for  the 
purpose  that  I  have  previously  stated,  of  exposure,  of 
blacklisting  him,  and  of  destroying  him  both  in  his  career 
and  individually. 

In  connection  with  this  offer,  we  again  re-offer,  for  all 
purposes,  Defendant’s  Exhibits  4  to  7,  inclusive.  Those  are 
the  demands  of  cross  examination  and  the  motions  to 
quash,  and  so  forth,  that  Your  Honor  has  already  ruled 
upon,  but  which  I  think  I  only  offered  before  the  jury. 

I  offer  those  as  part  of  this  offer  on  the  due  process 
point,  to  show  that  there  was  a  denial  of  that;  that  even 
if  a  legislative  committee  had  the  right  to  do  the  things 
which  it  purportedly  had  to  do,  with  respect  to  Mr.  Lawson 
it  denied  him  due  process,  it  denied  him  the  right  of  com 
frontation,  the  right  of  producing  witnesses,  and  the  denial 
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of  every  standard  to  which  each  man  is  entitled,  and  im¬ 
pose  a  penalty  upon  him. 

We  urge  that  the  full  weight  and  impact  of  our  offer 
cannot  be  determined  without  Your  Honor’s  reading  it 
and  considering  it. 

341  The  Court:  The  record  may  show  that  you  have 
made  the  offer.  It  is  excluded. 

Mr.  Margolis:  Our  request  that  Your  Honor  read  it  is 
denied? 

The  Court:  That  is  correct,  because  you  represented  to 
me  what  it  contains. 

Mr.  Margolis:  I  have  not  gone  into  the  details.  There 
are  many,  many  details  of  the  things,  and  if  Your  Honor 
wants  to  rely  upon  our  representation,  then  I  would  want 
to  go  into  much  more  detail. 

The  Court:  I  think  you  have  said  enough. 

342  Now,  with  respect  to  pertinency  only,  Your  Honor, 
we  have  had  marked  as  Defendant’s  Exhibit  No.  11 

for  identification,  and  I  again  want  to  apologize  to  the 
Court  as  to  the  form,  we  have  had  the  same  problem  of 
having  to  prepare  this  matter  rather  quickly,  matter  go¬ 
ing  to  the  cumulative  nature  of  the  question  asked.  This 
is  material  from  the  Congressional  record  and  includes 
statements  by  Mr.  Thomas,  Congressman  Thomas,  Con¬ 
gressman  Vail,  Congressman  Rankin,  Congressman  Mundt, 
all  members  of  the  committee,  which  indicates  that  as  far 
as  they  were  concerned  they  were  not  asking  the  question 
of  Mr.  Lawson  for  the  purpose  of  information,  that  they 
had  no  such  idea  in  mind  but  that,  according  to  their 
standards,  and  according  to  their  definitions  of  who  is 
and  who  is  not  a  communist,  they  had  already  been  con¬ 
vinced  that  Mr.  Lawson  was  a  communist  and,  therefore, 
according  to  their  concept,  and  according  to  their  definition 
of  communist,  an  answer  to  that  question  would  not  have 
added  one  solitary  bit  of  information,  but,  regardless  of 
what  Mr.  Lawson  would  have  said  to  that  question,  the 
opinion  which  they  had  formed  according  to  their  standards 
prior  to  the  time  that  Mr.  Lawson  was  put  on  the  stand 
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could  not  have  been  changed,  and  that,  therefore,  once 
again  this  question  was  not  asked  for  the  purpose  of  ob¬ 
taining  information  for  legislative  purposes,  or  for  any 
other  purpose  except  the  purpose  which  we  have 

343  already  stated,  of  exposure,  of  undermining,  and 
destroying  the  character  and  the  life,  and  the  pro¬ 
fessional  value  of  this  man  to  the  community. 

The  Court:  You  mean  that  the  committee  had  sufficient 
evidence  before  them  to  show  that  Mr.  Lawson  was  a 

i 

communist? 

Mr.  Margolis :  According  to  those  standards,  Your  Hon¬ 
or,  they  were  convinced.  That  is  our  point.  We  do  not 
accept  their  standards,  that  if  you  are  for  the  New  Deal 
you  are  a  communist,  but  our  point  is  that  they  were 
convinced  and  nothing  that  Mr.  Lawson  said  would  have 
changed  their  mind. 

The  Court:  That  is  excluded  and  the  record  may  show 
that  you  made  the  offer.  j 

Mr.  Margolis:  Now,  this  is  the  last  that  I  have,  Your 
Honor,  and  this  may  take  about  ten  minutes.  I  prepared 
as  much  of  it  as  I  could  but  I  didn’t  have  the  time,  I  was 
up  until  4  o’clock  this  morning,  and  I  have  had  it  marked 
here,  information  from  the  Congressional  Record,  and  I 
would  like  to  read. 

I  might  state,  Your  Honor,  this  appears,  all  of  this  apr 
pears  in  the  debate  in  the  House  of  Representatives  which 
took  place  on  Monday,  November  24,  1947,  with  respect 
to  the  issuance  of  contempt  citations,  or  rather  certifica¬ 
tion  of  the  facts  concerning  alleged  contempt  by  the 
House  of  Representatives  to  the  United  States  District 
Attorney,  and  which  parts  or  portions  I  am  going 

344  to  read  appear  beginning  at  page - 

The  Court:  How  is  that  material?  The  fact  re¬ 
mains  that  the  House  sent  the  citation  to  the  United  Stated 
Attornev. 

Mr.  Margolis:  Well,  it  isn’t  offered  for  the  purpose  of 
showing  that  the  House  didn’t  do  that.  This  is  offered  foi! 
the  purpose  again  of  establishing —  I  might  state  the  pur4 


I 
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pose,  it  goes  again  to  the  question  of  credibility,  bias,  and 
prejudice  for  the  reasons  I  have  stated.  It  goes  again  to 
the  question  of  pertinency  of  the  standards  which  the 
committee  had  set,  showing  it  was  not  proper  for  any 
pertinent  purpose,  and  whether  it  had  some  legislative  or 
other  purpose  in  mind.  It  goes  again  to  due  process,  and 
not  to  the  question  of  whether  it - 

The  Court:  That  is  the  Congressional  Record  which 
shows  debate  on  whether  or  not  the  House  should  send  it 
to  the  United  States  Attorney? 

Mr.  Margolis :  These  are  all  debates,  if  the  Court  please, 
by  members  of  the  House  Committee  on  Un-American  Ac¬ 
tivities,  by  Mr.  Thomas  particularly  and  the  others  who 
participated. 

The  Court:  That  is  excluded,  and  you  may  make  your 
offer. 

Mr.  Margolis:  I  offer  to  prove - 

The  Court:  Don’t  go  through  the  whole  record, 
345  just  offer  to  prove  what  the  debate  was  on  that  date, 
referring  to  certain  portions. 

Mr.  Margolis:  I  want  to  refer  to  them. 

The  Court:  I  exclude  them. 

Mr.  Margolis :  I  have  them  marked,  and  may  I  indicate 
to  the  reporter  what  I  want  copied  into  the  record? 

The  Court:  Yes. 

Mr.  Hitz:  You  are  not  going  to  give  them  a  number? 

Mr.  Margolis:  No,  I  haven’t  any  written  number. 

The  Court:  You  may  introduce  that. 

Mr.  Margolis :  It  happens  to  be  my  own  copy. 

The  Court:  You  mean  you  want  to  keep  it? 

Mr.  Margolis :  I  would  like  to  keep  it. 

The  Court:  Very  well. 

Mr.  Katz :  Do  you  want  to  be  there  when  he  presents  the 
particular  parts? 

Mr.  Hitz:  No,  that  will  be  all  right. 

Mr.  Margolis:  The  portions  I  want  to  indicate  to  the 
reporter,  do  you  want  me  to  speak  loud  enough  that  you 
can  hear? 
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The  Court:  No. 

Mr.  Margolis :  On  page  10879,  Mr.  Thomas  speaking,  and 
the  portion  which  I  have  marked  there. 

“I  would  like  to  emphasize  at  this  point  that  our 

346  recent  hearing  is  only  the  beginning,  and  that  our 
committee  intends  to  make  a  full  exposure  of  com¬ 
munism  in  the  field  of  the  motion  picture  in  the  very  near 
future,  just  as  we  will  continue  the  full  exposure  of  com¬ 
munism  in  any  other  field  where  it  is  alleged  to  be.” 

Page  10880,  Mr.  Thomas  speaking,  the  portions  I  haye 
marked  there. 

“In  preparing  for  this  hearing,  the  committee  employed 
former  FBI  agents  with  special  qualifications  in  this  field, 
to  assist  our  regular  staff.  We  made  a  very  careful  investi¬ 
gation.  We  obtained  the  evidence,  and  the  fact  that  we  ob¬ 
tained  the  evidence  is  the  reason  we  are  here  today  on  theSe 
contempt  citations,  because  the  evidence  which  we  obtained 
against  the  communists  in  Hollywood  was  unanswerable.” 

“Your  committee  will  continue  to  investigate  and  expose 
the  activities  of  those  who  seek  to  destroy  our  Government, 
whether  they  be  on  the  totalitarian  right  or  the  totalitarian 
left.”  | 

Page  10890,  the  portions  marked,  Mr.  Mundt  speaking, 
there  are  three  portions  marked. 

“I  call  your  attention  to  the  fact,  for  example,  that  on 
November  19  Mr.  Eric  Johnston,  the  so-called  motion  pic¬ 
ture  czar,  the  president  of  the  Motion  Picture  Assq- 

347  ciation  of  America,  said  this,  speaking  in  the  Hotel 
Plaza  at  New  York,  that  the  motion  picture  industry- 

in  Hollywood  is  going  to  take  positive  steps  to  expose  and 
eliminate  communists.” 

“Then  to  go  on,  I  want  to  congratulate  the  Fox  Moving 
Picture  Co.,  the  Twentieth  Century-Fox,  I  believe  it  is 
called,  which  passed  a  resolution  the  other  day,  and  I  read 
it  to  you : 

“Besolved,  That  the  officers  of  this  corporation  be  and 
they  hereby  are  directed,  to  the  extent  that  the  same  i$ 
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lawful,  to  dispense  witji  the  services  of  any  employee  who 
is  an  acknowledged  communist  or  of  any  employee  who  re¬ 
fuses  to  answer  a  question  with  respect  thereto  by  any 
committee  of  the  Congress  of  the  United  States  and  is 
cited  for  contempt  by  reason  thereof. 

“I  congratulate  Twentieth  Century-Fox  on  that  progres¬ 
sive  and  patriotic  step.  I  think  it  is  time,  and  I  think  it  is 
just  a  little  late,  that  Hollywood  take  that  action,  but  I 
congratulate  it  now  because  it  is  highly  important  that 
communists  be  purged  out  of  the  moving-picture  industry. 
This  desirable  objective  has  been  materially  aided  by  the 
recent  hearings  in  Washington,  as  the  general  public  is 
becoming  rapidly  alert  to  the  problem.  It  is  well  that 
Hollywood  is  not  waiting  longer  before  taking  action 
348  to  keep  faith  with  the  American  public.’ ’ 

1  ‘Then,  on  November  21,  we  find  the  news  story 
coming  out  that  today  in  New  York  the  big  Hollywood 
industry  chiefs  are  meeting  in  order  to  pass  additional 
regulations  eliminating  from  the  pay  roll  people  who  make 
a  profession  of  being  in  being  in  contempt  of  the  Congress 
of  the  United  States  or  of  advancing  communist  causes.  I 
think  that  is  a  fine,  commendable  attitude.” 

Page  10891,  the  portion  marked,  Mr.  Mundt  speaking. 

“Why  did  they  refuse  to  answer?  Because  had  they  said, 
‘  No,’  the  laws  of  perjury  are  too  rough,  and  the  sentence 
they  would  have  received  would  be  greater  than  if  they 
simply  maintained  silence  and  were  cited  for  contempt.  If 
they  admitted  the  truth  and  said,  ‘Yes,’  then,  of  course, 
they  knew  they  would  lose  the  lucrative  jobs,  they  had 
been  holding  out  in  Holl ywood.  ’ ’ 

Page  10898,  the  portion  marked,  Mr.  Thomas  speaking. 

“Mr.  Thomas  of  New  Jersey.  I  will  give  the  gentleman 
a  little  more  time. 

“As  far  as  cost  goes,  the  President,  our  President,  asked 
for  $25,000,000  to  clean  communists  out  of  the  Govern¬ 
ment,  the  executive  branch  of  the  Government.  There  is 
a  big  difference  between  $25,000,000  and  the  four  hundred 
and  some  thousand  we  have  used  over  9  years. 
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349  Furthermore,  out  of  the  portion  of  the  $25,000,000 
they  have  spent  they  have  cleaned  out  some  seven 
persons  as  I  understand.  Just  compare  that  with  the 
people  who  have  gone  to  jail  over  a  period  of  years  as 
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result  of  the  committee’s  exposures. 

Page  10900,  the  portions  marked,  Mr.  Rankin  speaking, 
and  it  continues  over  to  10901. 

“Mr.  Rankin.  Mr.  Speaker,  as  this  proceeding  has  un¬ 
folded  I  have  come  to  the  very  definite  conclusion  that  one 
of  the  greatest  services  I  ever  rendered  my  country  was 
preparing,  introducing,  and  fighting  through  the  House 
the  amendment  to  the  rules  creating  the  Committee  on 
Un-American  Activities. 

“It  is  doing  more  today  to  expose  the  enemies  within 
our  gates  than  all  other  agencies  of  this  Government  com¬ 
bined.” 

“Mrs.  Douglas.  Why  did  not  the  committee  name  the 
pictures  that  had  this  propaganda? 

“Mr.  Rankin.  Simply  because  the  grand  jury  does  not 
always  give  out  its  information  in  advance.” 

“Mr.  Rankin.  When  we  were  on  the  trail  of  those  Rus* 
sian  spies  down  at  Oak  Ridge,  who  were  trying  to  steal  the 
secrets  of  the  atomic  bomb,  do  you  think  we  should  have 
announced  our  plans,  and  tipped  off  those  spies?  Cerf 
tainly  not.”  | 

“What  this  committee  is  trying  to  do  is  protect 
350  the  American  people  against  those  things  in  which 
these  people  are  now  engaged  who  want  to  under* 
mine  and  destroy  this  Republic,  to  destroy  American  in¬ 
stitutions,  and  to  bring  to  the  Christian  people  of  America 
the  murder  and  plunder  that  has  taken  place  in  the  Com¬ 
munist-dominated  countries  of  Europe. 

“They  sent  this  petition  to  Congress,  and  I  want  to  read 
you  some  of  these  names. 

“One  of  the  names  is  June  Havoc. 

“We  found  out  from  the  motion-picture  almanac  that 
her  real  name  is  June  Hovick. 
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“Another  one  was  Danny  Kaye,  and  we  found  out  that 
his  real  name  was  David  Daniel  Kamisky. 

“Another  one  is  Cy  Bartlett  whose  real  name  is  Edward 
Iskowitz. 

“There  is  one  who  cadis  himself  Edward  Robinson.  His 
real  name  is  Emanual  Goldenberg. 

“There  is  another  one  here  who  calls  himself  Melvyn 
Douglas,  whose  real  name  is  Melvyn  Hesselberg. 

“There  are  others  too  numerous  to  mention.  They  are 
attacking  the  Committee  on  Un-American  Activities  for 
doing  its  duty  in  trying  to  protect  this  country  and  save 
the  American  people  from  the  horrible  fate  the  commu¬ 
nists  have  meted  out  to  the  unfortunate  Christian  people 
of  Europe.’ ’ 

351  The  Court:  Suppose,  Mr.  Margolis,  we  take  a 
five-minute  recess. 

Mr.  Margolis:  Thank  you,  Your  Honor. 

(Thereupon  a  short  recess  was  had.) 

352  Mr.  Katz:  May  the  record  show  that  in  proceed¬ 
ing  now  on  the  point  of  pertinence,  we  are  reserving 

our  objection  that  we  made  to  the  Court  that  we  would 
rather  have  put  on  our  defense  when  the  Government 
rested.  But  we  will  comply,  in  that  situation,  with  Your 
Honor’s  ruling. 

We  will  call  Mr.  Richard  Griffith. 

Thereupon — 

Richard  Griffith 

was  called  as  a  witness  and,  having  been  first  duly  sworn, 
testified  as  follows : 

Mr.  Hitz:  At  this  time  I  move  that  the  other  witnesses 
for  the  defense  be  excluded. 

The  Court :  They  may  be  excused. 

The  Deputy  Clerk:  All  the  witnesses  will  please  retire 
to  the  corridor  until  called. 
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Direct  Examination 
By  Mr.  Katz : 

Q.  Would  you  state  for  the  record,  sir,  your  full  name 
and  address?  A.  Richard  Griffith,  76  West  Twelfth  Streep 
New  York,  New  York. 

Q.  Will  you  state  what  your  occupation  is?  A.  I  am 
executive  director  of  the  National  Board  of  Review  of  Mo¬ 
tion  Pictures. 

Q.  You  say  the  National  Board  of  Review  of  Mp- 

353  tion  Pictures?  A.  The  National  Board  of  Review 
of  Motion  Pictures. 

Q.  So  that  the  record  will  be  clear,  will  you  be  good 
enough  to  tell  us  what  the  National  Board  of  Review  of 
Motion  Pictures  is?  A.  The  National  Board  of  Review 
is  a  voluntary  citizen  organization,  the  purpose  of  which 
is  to  organize  audience  support  for  pictures  which  it  sup¬ 
ports  as  meritorious.  It  does  this  by  reviewing  them  ip 
New  York.  Its  voluntary  members  do  the  reviewing  ip 
the  projection  rooms  of  the  motion  picture  companies  ip 
advance  of  the  release  of  the  films. 

Those  which  these  people  select  as  worthy  entertain¬ 
ment,  or  artistically  are  of  civic  purpose,  are  then  reviewed 
in  the  National  Board’s  publications,  which  are  used  by 
some  two  or  three  hundred  community  motion  picture 
councils  in  towns  and  cities  throughout  the  country. 

Q.  Would  you  tell  us  when  the  National  Board  of  Re! 
view  was  formed?  A.  In  1909. 

Q.  It  has  been  in  continuous  existence  since  then?  Ai 
Yes,  sir.  j 

Q.  Are  the  seals  of  the  National  Board  of  Review  placed 
on  pictures  passed  by  them  as  representative  of  those  two 
or  three  hundred  community  councils.  A.  Yes. 

Q.  They  appear  on  the  front  title  cards,  among 

354  the  first  title  cards,  of  those  motion  pictures,  do  they 
not?  A.  That  is  true. 

Q.  Would  you  tell  us  also  something  about  the  number 
and  the  character  of  the  community  councils  which  are  ai 
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part  of  the  National  Board  of  Review?  A.  There  are  two 
to  three  hundred  of  them.  They  vary  in  number  from  year 
to  year.  They  generally  consist  of  representatives  of  the 
civic,  religious,  educational,  and  cultural  organizations  of 
the  locality;  and  their  purpose  is  to  discuss  current  films, 
to  bring  influence  to  bear  upon  exhibitors  to  show  specific 
films  which  they  consider  worthy,  and  to  organize  support 
for  those  films  when  they  are  shown. 

Q.  Will  you  tell  us  some  of  the  organizations  that  are 
part  of  the  advisory  council  of  this  National  Board  of  Re¬ 
view  of  Motion  Pictures?  A.  The  advisory  council?  I 
think  you  mean  our  assembly,  which  is  our  governing  body. 

Q.  Let  the  record  show  that  I  mean  your  governing 
body.  A.  Yes.  The  assembly  consists  of  delegates  from 
the  American  Association  for  Adult  Education,  the  Ameri¬ 
can  Association  of  University  Women,  the  American  Bar 
Association,  the  American  Civil  Liberties  Union,  the 
American  Federation  of  Arts,  the  American  Jewish  Com¬ 
mittee,  the  American  Library  Association,  the  Anti-De¬ 
famation  League,  the  Association  of  American  Col- 
355  leges,  the  Boy  Scouts  of  America,  the  Boys’  Clubs  of 
America,  the  Campfire  Girls,  the  Cooperative 
League  of  the  U.S.A.,  the  East-West  Association,  the  Gen¬ 
eral  Federation  of  Women’s  Clubs,  the  National  Associa¬ 
tion  of  Better  Business  Bureaus,  the  National  Council  of 
Women  of  the  United  States,  the  National  Federation  of  1 
Business  and  Professional  Women’s  Clubs,  the  National 
Grange,  the  National  Society  of  the  Daughters  of  the  ' 
American  Revolution,  the  Protestant  Film  Commission, 
the  Society  for  the  Americas,  the  Synagogue  Council  of 
America,  the  YMCA,  the  YWCA,  and  the  Young  Men’s 
Hebrew  Association. 

Q.  Does  the  National  Board  of  Review,  whose  imprint 
is  found  on  motion  pictures  produced  in  America  by  Amer¬ 
ican  producers,  have  a  committee  on  exceptional  photo¬ 
plays  and  a  committee  on  recommended  pictures  for  var¬ 
ious  audiences,  such  as  children’s  audiences  and  family  or 
mature  audiences?  A.  The  committee  on  exceptional  mat- 
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ters  passes  on  films  submitted  to  it  by  lower  committees, 
for  exceptional  artistic  merit.  The  schools  motion  picture 
committee  publishes  in  daily  newspapers  throughout  the 
country  recommended  film  programs  for  children. 

Q.  How  many  different  publications  does  the  National 
Board  of  Review  of  Motion  Pictures  publish?  Tell  us, 
first,  for  how  many  years  prior  to  October  27,  1947,  it  had 
been  distributing  throughout  the  nation  these  publica¬ 
tions  of  the  National  Board  of  Review  of  Motion 

356  Pictures.  A.  For  about  25  years.  Its  periodicals 
came  into  existence  about  1920 — I  am  not  exactly 

sure  of  the  date — when  its  monthly  magazine,  New  Movies, 
and  its  Weekly  Guide  to  Selected  Pictures  were  being  dis¬ 
tributed.  Before  that  time  there  was  an  official  publication 
issued  to  municipal  authorities  throughout  the  country  for 
their  guidance  in  passing  upon  the  acceptability  of  films 
in  their  localities.  That  had  been  published  since  1909.  j 

Q.  Is  your  own  occupation  that  of  film  reviewer  and 
film  critic?  A.  Yes. 

Q.  As  the  executive  director  of  the  National  Board  of 
Review  of  Motion  Pictures  in  the  United  States  of  Amer^ 
ica  and  as  a  film  critic  and  reviewer,  approximately  how 
many  motion  pictures  produced  by  American  motion  pic; 
ture  producing  companies  have  you  and  the  organization 
of  which  you  are  executive  director  reviewed  since  th6 
founding  of  this  organization  in  1909?  A.  The  organiza¬ 
tion  in  that  time  has  reviewed  scores  of  thousands  of  filmsi 
I  myself,  having  only  been  in  it  for  two  years,  have  re^ 
viewed  considerably  fewer. 

Q.  How  many  have  you  reviewed  yourself?  A.  In  my 
life  as  a  film  critic,  many  thousands. 

Q.  In  your  lifetime  as  a  film  critic?  A.  Yes. 

357  Q.  For  how  many  years  would  you  say  that  had; 
been  your  life  work?  A.  Ten  years. 

Q.  With  respect  to  the  National  Board  of  Review  of  j 
Motion  Pictures,  acting,  as  you  have  said,  for  some  two  or; 
three  hundred  community  councils,  consisting  of  the  civicj 
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groups  that  you  have  described,  from  your  knowledge  as 
its  executive  of  the  practice  of  this  National  Board  of  Re¬ 
view  of  Motion  Pictures  has  there  ever  been  a  motion  pic¬ 
ture  produced  by  an  American  motion  picture  company 
which  contained  subject  matter  or  scenes  subversive  of 
our  system  of  government  or  suggesting  its  substitution 
in  any  way  by  another  or  different  system  of  government? 

Mr.  Hitz :  Please  do  not  answer  the  question.  I  object. 

The  Court:  Sustained. 

Mr.  Katz:  Would  counsel  be  good  enough,  before  I  ad¬ 
dress  my  comment  to  the  Court,  to  give  the  ground  of  the 
objection? 

The  Court:  No. 

Mr.  Hitz :  No,  I  am  satisfied  with  the  ruling. 

Mr.  Katz:  May  the  record  show,  Judge  Curran,  that 
the  reason  why  I  asked  first  that  he  state  the  ground  is 
so  that  I  could  reform  the  question,  if  he  felt  that  it  was 
compound  or  felt  that  it  was  subject  to  any  criticism  by 
reason  of  its  form  or  any  reason  at  all? 

The  Court:  I  have  ruled  it  out.  If  you  have  any 
35S  other  questions,  put  them  to  the  witness. 

Mr.  Katz:  I  should  like  to  make  an  offer  of  proof. 

Our  offer  of  proof  with  respect  to  this  question,  if  we 
were  permitted  to  elicit  the  information  from  this  witness, 
would  be  that  the  National  Board  of  Film  Review  in  its 
existence  since  1909,  representing  many  hundreds  of  com¬ 
munity  councils,  whose  files  are  open  to  groups  of  all 
classes  and  descriptions  in  this  country,  would  show  that 
there  has  never  been  a  single  film  produced  by  Hollywood 
motion  picture  industry,  or  by  any  other  segment  of  that 
industry  in  the  United  States  of  America,  which  contained 
anv  material  which  bv  anv  standard — and  bv  “anv  stand- 

*  m  •  v  m> 

ard”  I  include  the  vague  and  meaningless  one  of  this 
House  committee — which  could  be  considered  to  be  sub¬ 
versive  to  or  which  could  be  considered  to  subvert  our 
system  of  government;  and  if  permitted  to  answer,  the 
witness  would  state  that  there  has  never  been  any  such 
picture  produced;  and  that  proof  would  tend  to  indicate 
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the  absence  of  any  rational  hypothesis  justifying  the  fir$t 
of  the  keystones  to  the  problem  before  the  Court  on  thijs 
matter  of  the  inquiry  whether  it  fell  within  the  scope  of 
the  power  of  this  committee,  whether  it  could  conceivably 
fall  within  the  scope,  whether  any  questions  in  connection 
with  the  Hollywood  motion  picture  industry,  in  the 

359  light  of  that  background,  were  appropriate  ques¬ 
tions  for  consideration  by  a  congressional  commit¬ 
tee;  and  this  witness,  if  permitted  to  answer,  would  state 
to  the  Court  that,  for  all  practical  purposes,  it  is  a  matter 
of  common  knowledge,  and  has  been,  that  no  motion  pic¬ 
ture  films,  no  product  of  the  Hollywood  motion  picture  in¬ 
dustry,  by  any  rational  person  reasonably  acting  without 
bias  and  prejudice  against  the  particular  defendant  in  this 
case,  could  have  concluded,  first,  that  there  was  a  need  to 
investigate  the  Hollywood  motion  picture  industry  at  all, 
or  second,  any  need  to  investigate  the  particular  defendant, 
John  Howard  Lawson. 

The  Court:  We  are  not  trying  the  motion  picture  int 
dustry.  There  is  only  one  question  in  this  case,  as  I  hav$ 
repeated  time  and  time  again — 

Mr.  Katz:  Now,  Judge — 

The  Court :  Don ’t  interrupt  me. 

Did  the  defendant  appear  before  the  committee?  Was 
he  sworn?  Was  he  asked  the  question?  Did  he  refuse  td 
answer  it?  Was  the  question  pertinent  to  the  matter  unde? 
inquiry?  The  testimony  before  this  Court  is  that  the  com4 
inittee  was  investigating  infiltration  of  communism  into  thd 
motion  picture  industry. 

The  very  question  itself,  “Have  you  ever  been,  or  are 
you,  a  Communist?”  is  indicative  of  its  pertinency. 

Now,  1  want  to  ask  you:  Are  all  of  your  witnesses 

360  today  along  the  same  line  as  this  witness  here? 

Mr.  Katz:  No,  they  are  not — not  in  all  respects. 

The  Court:  Very  well.  I  do  not  care  to  hear  you  any 
more  on  this  point.  I  have  ruled  on  it.  You  have  made 
your  proffer,  and  the  record  contains  your  objection  and 
the  proffer. 
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Mr.  Katz:  Perhaps  there  was  something  in  my  state¬ 
ment — 

The  Court:  I  wish  you  would  not  argue  with  the  Court. 

I  have  ruled  on  it.  It  is  in  the  record,  and  your  record  is  1 
preserved.  This  is  a  hearing  before  the  Court  outside  the 
presence  of  the  jury.  I  do  not  care  to  hear  any  more  on 
that  point. 

Bv  Mr.  Katz: 

* 

Q.  Have  you,  Mr.  Griffith,  reviewed  the  pictures  written 
by  the  defendant  in  this  proceeding,  John  Howard  Law- 
son? 

Mr.  Hitz:  I  object.  1 

The  Court:  I  will  let  him  answer  if  he  has  reviewed  ; 
them. 

:  I 

By  the  Court : 

Q.  You  have,  haven’t  you?  A.  Yes,  sir. 

By  Mr.  Katz: 

Q.  In  the  testimony  adduced  through  Mr.  J.  Parnell 
Thomas,  a  Government  witness,  one  picture  that  was  asked 
about  by  the  committee  was  Action  in  the  North  Atlantic. 

Have  you  before  you  the  official  review  of  the  National 
361  Board  of  Review  of  that  motion  picture?  A.  I  have. 

Q.  Would  you  be  good  enough  to  read  that  into 
the  record? 

Mr.  Hitz:  I  object  to  it  as  immaterial. 

The  Court:  Sustained. 

Mr.  Katz:  By  this  question,  if  permitted  to  answer,  the 
witness  would  report  the  review  of  this  picture,  Action  in 
the  North  Atlantic,  which  picture  bore  the  seal  of  the  Na¬ 
tional  Board  of  Film  Review  and  was  distributed  through 
three  hundred  community  councils,  consisting  of  the  groups 
to  which  Mr.  Griffith  has  alluded;  and  he  would  show  that 
this  picture,  Action  in  the  North  Atlantic,  far  from  being 
the  subject  matter  of  an  investigation  into  subversion  by 
anybody  of  the  Hollywood  film  industry,  would  show  that 
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this  picture  was  classified  for  family  or  mature  audiences 
and  received  a  star  indicating  it  to  be  a  picture  especially 
worth  seeing,  and  that  a  review  distributed  throughout  this 
country  indicated  that  this  picture,  Action  in  the  North  At- 
lantc,  has  done  as  great  a  service  to  the  merchant  marine 
of  the  United  States  of  America  as  had  been  done  by  the 
picture  Guadalcanal  for  the  Marine  service  of  the  United 
States  of  America;  and  I  ask  the  Court  to  permit  us  tb 
read  into  the  record,  by  reason  of  the  fact  of  Mr.  Thomas’s 
action,  testimony  concerning  this  picture — this  official  re^ 
view. 

The  Court :  It  is  excluded. 

362  By  Mr.  Katz: 

Q.  I  ask  you  now,  Mr.  Griffith,  whether  the  Naj 
tional  Board  of  Film  Review,  in  connection  with  its  work; 
reviewed  the  next  picture  mentioned  by  Mr.  J.  Parnell 
Thomas  on  the  witness  stand  yesterday,  the  picture  Sahara^ 

Mr.  Hitz:  I  object. 

The  Court :  I  will  let  him  answer  if  he  reviewed  it. 

By  the  Court : 

Q.  You  did?  A.  We  did.  j 

Bv  Mr.  Katz: 

* 

Q.  Would  you  be  good  enough  to  read  into  the  record' 
that  review? 

Mr.  Hitz:  I  object. 

The  Court:  Sustained. 

363  Mr.  Katz:  If  permitted  to  pursue  this  inquiry; 

from  the  witness  Richard  Griffith,  we  would  show; 

that  the  picture  Sahara  was  reviewed.  It  received  a  star| 
as  being  especially  worth  seeing  by  this  organization  repre-i 
senting  so  many  community  groups;  that  it  was  described; 
not  in  any  sense  remotely  suggestive  of  a  subversive  con¬ 
tent,  but,  rather,  as  a  cracking  good  adventure  yarn,  fast 
and  stirring  and  exciting;  and  that  this  picture,  too,  re¬ 
ceived  the  award  of  special  merit  of  this  National  Board 
of  Film  Review,  an  award  accorded  only  to  the  very  best: 

i 


I 
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pictures  and  the  pictures  which  indicate  the  very  best  in 
a  democratic  societv. 

By  Mr.  Katz: 

Q.  I  ask  you  now’ — 

Mr.  Hitz:  Is  this  a  new’  question,  because  I  would  like  to 
state  something  to  the  Court  if  you  have  finished  with  the 
old  one? 

Mr.  Katz:  Yes,  I  have  finished  with  my  offer  of  proof 
on  the  old  one. 

Mr.  Hitz:  Your  Honor,  at  this  time  I  think  it  w’ould  be 
appropriate  if  defense  counsel  made  an  offer  of  proof  as 
to  the  entire  testimony  of  this  witness,  and  it  may  be  that 
it  can  be  put  in  such  a  form  that  a  ruling  could  be  obtained 
in  advance  so  that  w’e  do  not  have  so  many  questions. 

The  Court :  Are  you  going  to  go  through  all  the  pictures, 
one  by  one  ? 

364  Mr.  Katz:  Yes,  and  I  think  that  is  the  orderly 
way.  We  ought  to  be  able  to  make  some  record. 

Let  me  say  this,  Judge  Curran.  When  the  matter  w’as 
before  Congress,  if  you  read  the  Congressional  debates, 
they  say,  “Well,  w’hen  Lawson  gets  into  court  he  is  going 
to  be  able  to  put  into  the  record  and  put  into  evidence  all 
of  this  matter  about  his  w’ork  and  about  wdiether  his  work 
wTas  or  w’as  not  subversive.” 

The  Court:  That  is  not  in  issue,  though. 

Mr.  Katz :  Just  hear  me  out,  so  that  you  can  understand 
our  problem  in  preparing  this  case,  Judge  Curran. 

Now’,  this  man  is  finally  in  court,  and  w’e  are  trying  to 
present  to  you  our  version  of  the  situation  on  pertinence 
and  on  non-legislative  purpose. 

Now’,  certainly  w’e  should  at  least  be  permitted  before 
this  Court  to  make  our  showing  on  the  absence  of  perti¬ 
nence  of  any  inquiry  concerning  Mr.  Lawrson’s  affiliation — 
that  at  a  minimum.  Certainly,  if  the  jury  is  not  here — we 
think  it  ought  to  be  done  before  the  jury,  but  if  the  jury 
is  not  here — what  are  wre  talking  about,  about  denying  the 


chance  to  make  our  proffer  of  proof?  Who  is  going  to  he 
hurt  by  it? 

The  Court:  I  will  allow  you  to  make  the  proffer. 

Mr.  Katz :  All  right.  I  am  going  to  make - 

The  Court:  But  I  am  not  going  to  admit  in  this 

365  hearing  before  me  any  criticism  by  this  association 
of  any  picture  that  was  made  by  the  defendant,  good 

or  bad.  It  is  immaterial,  and  I  have  ruled  it  out,  and  if  the 
balance  of  your  questions  are  to  go  through  all  the  pictures 
that  the  defendant  wrote  with  the  stamp  of  approval  of 
this  association,  they  are  excluded,  and  you  make  your 
offer  of  proof  for  the  record. 

Mr.  Katz:  The  next  picture  which  is  part  of  the  record 
in  the  proceedings  before  the  House  Committee  about  which 
I  would  interrogate  Mr.  Griffith  is  the  picture  Smash  Up. 

It,  too,  on  the  basis  of  standards — Mr.  Kenny  has  asked - 

The  Court:  You  are  making  your  proffer.  You  may  say 
whether  the  witness  would  testifv  to  it. 

•  i 

Mr.  Katz:  I  thought  I  was  doing  it  that  way,  when 
senior  counsel  tugged  on  my  shirtsleeve. 

The  next  question,  Judge  Curran,  would  deal  with  the 
picture  Smash  Up,  written  by  the  defendant  John  Howard 
Lawson,  reviewed  by  the  National  Board  of  Review  of 
motion  pictures,  considered  carefully  by  it,  considered  as 
a  mature,  as  an  intelligent,  and  as  an  exemplary  example 
of  a  serious  study  of  the  tragic  plight  of  an  alcoholic  in 
America,  a  picture  far  from  indicating  the  existence  of  a 
desire  to  subvert  any  person  in  America,  indicating  a  de¬ 
sire  to  present  honestly  and  graphically  a  picture  of 

366  of  the  unfortunate  casualtvs  of  our  day,  a  picture 
which  likewise  received  a  star  as  being  especially 

meritorious. 

The  next  would  be  the  picture  Blockade,  and  here  on  tfye 
issue  of  pertinence  Mr.  Moffitt  testified,  Judge  Curran,  and 
I  say  testified  with  the  kind  of  laugh  you  can’t  give  in  a 
courtroom,  but  I  am  thinking  it.  He  was  permitted,  through 
Mr.  Thomas,  to  be  heard  on  his,  Mr.  Moffitt ’s  testimony, 
before  Mr.  Thomas,  and  that  was  supposed  to  prove  tl|e 
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pertinence;  and  Mr.  Thomas  made  reference  to  Mr.  Moffitt, 
and  particularly  some  reference  he  made  to  Mr.  Lawson’s 
work  in  Hollywood,  particularly  Blockade;  and  by  this 
witness,  on  that  particular  issue  which  was  before  you,  we 
hope  to  show  you  that  reasonable  men,  representing  a 
broad  public  interest,  reviewed  the  picture  Blockade,  and 
found  that,  instead  of  being  a  preachment,  as  Mr.  Moffitt 
said  and  as  Mr.  Thomas  substantially  repeated,  for  Stalin¬ 
ism  was,  on  the  other  hand,  a  studied  and  careful  attempt 
to  show  complete  impartiality  and  to  show  the  horrors  of 
war;  and,  as  a  matter  of  fact,  the  criticism  of  the  picture, 
far  from  being  that  which  Mr.  Thomas  said  justified  the 
inquiry,  was  that  the  one  thing  about  the  picture  that  they 
objected  to  was  that  it  was  so  careful  not  taking  sides. 

We  have  produced  Mr.  Griffith  so  that  he  can  be  cross 
examined  bv  the  Government.  It  was  Mr.  Moffitt  who  said 
that  this  picture  was  part  of  the  proof  that  Mr. 
367  Lawson  was  some  horrendous  character  operating 
in  Hollywood.  We  think  that  on  this  score  alone  you 
really  ought  to  let  the  review  go  in;  but  I  have  made  my 
request. 

The  next  picture  with  respect  to  wrhich  I  would  interro¬ 
gate  the  witness  is  the  picture  Algiers.  Here  w-e  would 
show-  that  this  picture  likewise  received  the  star  of  the 
special  merit  from  the  National  Board  of  Review"  of  motion 
pictures,  a  picture  w-ritten  by  Mr.  Lawson,  a  picture  hailed 
as  a  magnificent  contribution  to  the  war  effort,  a  magnifi¬ 
cent  portrayal  of  its  subject  matter. 

The  next  about  wrhich  we  go  into  is  the  picture  Jolson 
Story.  Here  I  want  to  say  to  the  Court  that  the  script  to 
that  picture,  Jolson  Story,  while  written  by  Mr.  Lawson, 
Mr.  Law-son  declined  to  take  screen  credit  on  it,  because 
he  felt  it  show-ed  a  stereotyped  characterization  of  a  black¬ 
face;  and  therefore,  while  everyone  knows  he  wrote  the 
screen  play,  Jolson  Story,  his  feeling  against  showing  any¬ 
thing  derogatory  to  a  Negro  on  the  screen  was  such  that 
he  did  not  want  his  name  on  it ;  and  I  suppose  that,  there¬ 
fore,  since  it  w-as  not  mentioned  at  page  293,  probably  as 
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another  objection  to  the  ones  that  have  already  been 
rendered.  j 

The  next  picture  is  Counter  Attack,  which  is  referred 
to  on  page  293;  and  by  that,  Judge  Curran,  I  am  referring 
to  293  of  the  House  Committee  hearings,  from  whi^h 
Mr.  J.  Parnell  Thomas  read  yesterday  on  the  witness 
stand. 

i 

368  The  picture  Counter  Attack.  If  permitted  to  ask 
these  questions  of  Mr.  Griffith,  the  answer  would  lie 

that  the  picture  was  again  considered  of  exceptional  merit 
and  a  picture  for  family  and  mature  audiences,  and  a  pic¬ 
ture  which  contains  nothing  remotely  or  otherwise  indica¬ 
tive  of  the  result  of  subversion,  by  eyebrow  lifting,  or  any 
other  way. 

The  last  picture  in  this  series  is  the  picture,  They  Shall 
Have  Music;  and  in  particular  reference,  Judge  Curran, 
again  to  what  was  admitted  on  the  Government’s  side  con¬ 
cerning  pertinence,  I  would  like  to  call  the  Court’s  atten¬ 
tion  to  the  fact  that  this  picture,  written  by  Mr.  Lawson, 
far  from  reflecting  anything  such  as  Mr.  Moffitt  suggested, 
is  a  picture  which  was  held  as  one  of  the  great  pictures  of 
all  times  for  children. 

You  may  remember  it.  It  is  a  picture  in  which  a  group 
of  children  appear  and  in  which  Jasha  Heifetz  opens  & 
school  to  teach  these  children.  He  plays  a  violin  in  this 
picture.  It  is  a  study  on  the  efforts  of  children  to  acquire  ah 
education  in  music. 

We  think  that  a  jury,  in  judging  Mr.  Lawson,  and  this 
Court,  in  evaluating  the  rationale,  the  reasonable  rationale!, 
of  the  testimony  concerning  the  pertinence  offered  by  the 
Government,  should  consider  that  fact. 

We  then  come  to  the  following  pictures: 

Bachelor  Apartment,  produced  by  RKO,  and 

369  through  this  witness  we  would  show  that  that  is  ^ 
light  comedy,  which  participated  in  bringing  Mae 

Murray  to  stardom,  and  that  it  was  a  picture  which  was 
accepted  in  all  respects  by  the  National  Board  of  Film 
Review,  acting  for  all  these  community  and  other  organiza- 
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tions,  as  a  picture  suitable  for  the  view  of  family  and 
mature  audiences. 

Then  the  picture  Good  Bye  Love,  written  by  Mr.  Howard 
Lawson,  produced  by  RKO,  a  picture  which  likewise  re¬ 
ceived  a  meritorious  award  of  this  board. 

Then  the  next  picture,  Earthbound,  Twentieth  Century- 
Fox.  We  would  show  through  Mr.  Griffith  that  they  have 
the  review  and  that  this  likewise  was  a  picture  approved 
by  this  board  and  a  picture  receiving  a  special  merit,  par¬ 
ticularly  for  the  intelligence  of  its  presentation  and  the 
excellence  of  it  as  a  film. 

Judge  Curran,  I  do  not  want  it  to  appear  that  Mr.  Law- 
son  writes  only  excellent  pictures.  By  this  I  mean  that  I 
am  sure  that  in  this  20  or  so  there  has  been  a  turkey,  but 
wherever  they  have  received  this  excellent  award  I  com¬ 
ment  about  them.  When  I  say  they  are  turkeys,  I  mean  in 
the  sense  that  they  did  not  get  wide  public  acceptance,  and 
not  in  the  sense  that  there  was  anything  offensive,  political 
or  otherwise,  by  the  defendant. 

The  next  is  the  picture  Four  Sons,  likewise  produced  by 
Twentieth  Century-Fox,  likewise  receiving  an  appro- 
370  bation  and  the  seal  of  this  board. 

Then  the  very  earliest  efforts  of  Mr.  Lawson,  the 
picture  Blushing  Bride,  at  Metro-Goldwyn-Maver,  a  pic¬ 
ture  about  a  blushing  bride. 

The  picture  of  Dynamite,  Metro-Goldwyn-Mayer,  because 
it  is  a  title  that  might  excite  people.  The  picture  Dynamite 
was  the  first  picture  produced  by  Cecil  B.  DeMille.  It  was 
a  picture  which  likewise  introduced — you  may  have  seen 
it — Charles  Bickford  into  stardom.  It  was  a  picture  of  the 
rise  of  an  industry  in  a  Middle  Western  town  and  the  life 
of  the  men  and  women  who  owned  that  industry. 

The  picture  Sea  Bat  is,  of  course,  a  stirring  sea  yam. 

The  picture  The  Pagan,  as  you  may  recall,  was  the  pic¬ 
ture  which  gave  rise  to  the  Pagan  Love  Song.  It  was  the 
picture  which  introduced  Ramon  Navarro,  and  in  that 
picture  the  South  Seas  are  glorified,  in  a  way,  I  think,  that 
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the  ex-GI’s  do  not  glorify  the  South  Seas,  having  been 
there;  but  it  is  a  South  Sea  saga. 

Then  the  picture  Treasure  Island,  of  course,  based  on 
the  Robert  Louis  Stevenson  novel  of  the  same  name. 

Then  another  sea  story,  Ship  from  Shanghai. 

With  respect  to  each  of  the  pictures — that  is,  Blushihg 
Bride,  Dynamite,  Sea  Bat,  The  Pagan,  Treasure  Island, 
and  Ship  from  Shanghai — produced  by  Metro-Goldwyn- 
Mayer,  if  permitted  to  interrogate  the  witness,  he 

371  would  testify  that  each  of  these  pictures  was  Re¬ 
viewed;  that  each  of  these  pictures  contained  noth¬ 
ing  even  remotely  suggestive  of  subversion ;  and  that  these 
pictures  were  recommended  by  this  body  for  appropriate 
viewing. 

The  picture  which,  unless  I  explained  it,  might  disturb 
some  people,  is  the  picture  Party  AVire.  That  picture  was 
produced  b}7  Columbia.  That  picture  tells  the  story  of;  a 
small  Middle  Western  town  where  a  group  of  people  have 
the  same  telephone  number.  Here  on  the  party  telephone 
number,  party  wire,  a  story,  which  is  repeated,  and  in  tjhe 
repetition  and  repetition  it  is  magnified  out  of  all  propor¬ 
tion.  So  Party  Wire,  Mr.  Hitz,  instead  of  being  the  kind 
of  thing  which  seems  to  pass  for  evidence  before  the 
House  committee,  is  a  study  of  the  effect  of  the  spreading 
gossip  and  rumor  on  the  lives  of  people. 

I  wonder,  so  that  we  can  understand  the  Government, 
are  you  willing  to  stipulate,  Mr.  Hitz,  that  with  respect  to 
each  of  these  pictures,  which  constitute  the  sum  total  of 
Mr.  Lawson’s  film  writing,  no  claim  is  made  that  in  any 
respect  any  work  he  did  on  the  screen  is  subversive,  that 
any  scene  he  wrote  is  un-American? 

If  you  won’t  so  stipulate,  then  I  think  we  ought  to  be 
permitted  to  proceed  further  with  this  line  of  inquiry,  j 

If  Your  Honor  says  it  is  immaterial  and  leaves  the 
question  open,  that  is  one  thing;  but  I  think  if  Yofir 

372  Honor  feels,  so  that  our  record  may  be  complete, 
that  the  point  is  not  before  you,  at  least  we  should 

say  that  either  the  Government  stipulates  that  that  is  the 
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next  result  of  everything  that  Mr.  Lawson  has  written  on 
the  screen  or  that  we  should  be  permitted  now  to  proceed 
further  with  this  witness. 

The  Court:  I  have  ruled  that  it  is  immaterial. 

373  Mr.  Katz:  Now,  may  I  confer  with  my  colleagues? 
The  Court:  Yes. 

Mr.  Katz:  Before  offering  Mr.  Griffith  for  cross  exam¬ 
ination  may  the  record  show  that  this  testimony  was  prof¬ 
fered  by  us  first  on  the  point  of  pertinence  and,  secondly, 
we  would  ask  the  Court  to  be  permitted  to  offer  it  before 
the  jury  on  the  ground  of  non-legislative  purpose,  show¬ 
ing  that  despite  the  assertion  of  the  chairman,  in  truth  and 
in  fact,  what  was  involved  was  an  attempt  to  drive  this 
man  who  had  spent  35  years  in  the  industry  out  of  the  in¬ 
dustry. 

The  Court :  The  record  mav  so  show. 

Mr.  Katz:  Now,  another  point  I  would  like  to  clear  up: 
Do  you  make  the  point  that  our  offer  of  proof  is  objection¬ 
able  in  any  technical  way  ? 

Mr.  Hitz :  No,  I  have  no  technical  objection. 

Mr.  Katz :  I  would  like  to  have  the  record  show  that,  and 
I  offer  Mr.  Griffith  for  cross  examination. 

Mr.  Hitz :  No  questions. 

Mr.  Katz:  Step  down. 

(Witness  excused). 

Mr.  Hitz:  At  this  time  I  again  move  the  Court  for  a 
final  ruling  on  the  question  of  pertinency  for  the  reason 
I  think  counsel  is  of  the  opinion  that  we  are  trying  either 
the  pictures  of  Mr.  Lawson  for  infiltration,  or  the 

374  motion  picture  industry  itself  for  permitting  it.  It 
is  my  view  of  the  law  that  it  must  be  established, 

and  it  is  my  view  that  it  has  been  established  by  judicial 
decision  of  the  Court  of  Appeals.  We  think  we  have  made 
a  prima  facie  case  that  this  man  should  have  been  called 
before  the  committee  to  answer  the  question. 

•  ••••••••• 
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378  The  Court:  We  have  been  all  over  this  before, 
Mr.  Katz,  and  I  do  not  care  to  go  over  it  again.  I 

indicated  to  you  before  that  the  Court  was  satisfied  as  to 
the  purpose.  Now,  how  many  more  witnesses  have  you 
to  call? 

Mr.  Katz:  On  the  subject  of  pertinency  I  have  thiree 
more. 

The  Court:  Three  more? 

Mr.  Katz:  Yes,  and  on  another  subject  matter  I  have 
three  or  four,  but  if  Your  Honor  rules  on  pertinency-^ 

The  Court:  What  is  this  other  subject  matter?  The 
only  question  I  have  here  now  is  on  the  subject  of  pertin 
ency. 

379  Mr.  Katz :  I  have  only  three  witnesses. 

The  Court:  Those  three  witnesses  are  going  ito 

testify  what? 

Mr.  Katz :  I  would  rather  be  permitted  to  call  them,  but 
1  will  comply  with  Your  Honor’s  request. 

The  Court:  Well,  you  can  indicate  that  I  may  know 
whether  to  sustain  Mr.  Hitz’  position,  or  overrule  it. 

Mr.  Katz:  We  would  like  to  call  Mr.  Dore  Schery.  ftfr. 
Schery  is  the  executive  vice  president  in  charge  of  the 
motion  picture  production  at  RKO.  I  would  like  to  call 
him. 

The  Court:  What  is  he  going  to  testify  to,  the  same 
thing  as  Mr.  Griffith? 

Mr.  Katz:  No. 

The  Court :  All  right,  what  is  it? 

Mr.  Katz:  Mr.  Schery  will  testify  to  the  following, 
among  other  matters : 

He  will  testify  as  the  executive  vice  president  in  charge 
of  motion  picture  production  at  RKO  that  he  has  been  in 
the  motion  picture  industry  for  about  18  or  20  years  at 
the  production  level,  both  as  a  writer  himself  and  as  an 
associate  producer,  and  as  executive  producer  in  charge 
of  production  of  one  of  the  largest  film  producing  com¬ 
panies  in  the  United  States  of  America. 
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He  will  testify  first  that  in  that  time  he  has  carefully, 
because  it  is  part  of  his  work,  considered,  reviewed 

380  and  examined  thousands  of  films  produced  in  Amer¬ 
ica,  and  will  testify  that  not  one  scene,  not  one 

frame,  and  by  that  I  mean  in  the  parlance  of  the  motion 
picture  industry,  not  one  frame  on  the  negative,  not  one 
situation,  by  any  reasonable  man  acting  free  from  bias  or 
prejudice  against  Mr.  John  Howard  Lawson,  could  assume 
either  that  there  was  a  communist  infiltration  into  the 
Hollywood  motion  picture  industry,  or  that  John  Howard 
Lawson  was  a  proper  subject  to  be  hailed  before  the  com¬ 
mittee. 

He  would  further  testify,  of  course,  with  respect  to  the 
films  produced  by  RKO,  of  which  he  is  executive  vice  presi¬ 
dent,  and  written  by  Mr.  Lawson,  that  with  respect  to 
those  films  they  were  free  from  any  suggestion  of  subver¬ 
sion,  even  within  the  innocuous  and  vague  usage  of  that 
phrase  by  the  committee,  and  he  would  further  testify  to 
the  relationship  of  a  writer  in  Hollywood  to  the  finished 
motion  picture  itself. 

He  would  show  to  this  Court  how  absolutely  and  utterly 
impossible  it  is  for  any  reasonable  person  to  assume  that 
Mr.  Lawson,  who  was  known  by  this  committee,  as  the  evi¬ 
dence  shows,  to  have  been  a  writer  of  films,  how  utterly 
impossible  it  would  have  been  for  any  person,  acting  with¬ 
out  bias  and  prejudice  to  Mr.  Lawson,  to  conceive  that 
Mr.  Lawson  could  possibly  have  infiltrated  his  idea  into  the 
films  because  he  would  show  that  in  Hollywood  the 

381  work  of  the  writers  is  owned  by  the  studio,  what  the 
writer  writes. 

The  Court:  We  are  not  trying  Mr.  Lawson  for  infitra- 
tion,  nor  are  we  trying  the  motion  picture  industry. 

Mr.  Katz:  Mr.  Lawson  gave  a  number  of  answers  to  be¬ 
gin  with  to  this  jury. 

The  Court:  How? 

Mr.  Katz :  Mr.  Lawson  gave  a  number  of  answers  which 
were  read  to  this  jury  by  the  Government  witness. 
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The  Court:  I  think  you  are  absolutely  right  about  that, 
that  is  the  crux  to  this  whole  case.  I  suggest  you  come  to 
that. 

Mr.  Katz :  I  think  those  answers  are  explained,  best  ex¬ 
plained  by  this  offer  of  proof.  In  other  words,  it  might 
very  well  be  that  a  jury  would  think  that  Mr.  Lawson  w*as 
just  being  gratuitously  offensive  in  answering  J.  Parnell 
Thomas. 

The  Court:  That  is  for  the  jury. 

Mr.  Katz:  That  is  for  the  jury,  that  is  right,  but  how 
can  it  determine  it?  It  can’t  determine  it  in  vacuum.  We 

i 

think  the  jury  should  consider  it  in  the  light  of  the  situation 
as  it  existed. 

The  Court:  No. 

Air.  Katz:  Then,  Judge,  we  are  not  asking  the  jury  to 
reallv  consider  his  answer. 

The  Court :  Either  he  answered  them  or  he  didn’t. 

382  That  is  the  only  issue  here. 

Air.  Katz :  That  is  right. 

The  Court:  The  testimony  as  to  the  films  is  immaterial 
and  I  will  have  to  exclude  Air.  Schary’s  testimony. 

Air.  Katz :  I  haven’t  completed  my  offer. 

The  Court:  How  long  will  it  take  you  to  complete  the 
offer? 

Air.  Katz :  Just  as  quickly  as  I  can. 

The  Court:  I  wish  you  would  because  we  have  been  bn 
this  point  since  10  o’clock. 

Air.  Katz:  The  point  I  haven’t  quite  finished  is  that  Mr. 
Lawson  makes  reference  to  attacks  upon  him  and  his  pic¬ 
tures,  too,  and  to  understand  this  answer  the  jury  should 
have  it,  and  the  question  is  not  whether  he  did  or  did  not 
answer  the  question,  but  did  he  refuse  to  answer. 

383  The  Court:  That  is  correct.  You  know  -what  an 

; 

answer  is.  It  is  a  responsive  reply.  If  you  ask  me 
something  and  I  say  something  back  to  you  that  is  not 
responsive  to  the  question  propounded,  that  is  a  refusal 
to  answer. 
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Mr.  Katz:  I  think  Your  Honor  ought  to  keep  your  mind 
open. 

The  Court:  My  mind  is  open.  I  don’t  have  to  decide 
that. 

Mr.  Katz:  In  view  of  the  authorities,  and  they  are  over¬ 
whelmingly  against  you,  Judge  Curran. 

The  Court:  If  I  am  wrong,  you  can  take  it  up  to  the — 

Mr.  Katz:  Then  you  can  require  a  man  to  answer  yes 
or  no. 

The  Court:  Don’t  say  that. 

Mr.  Katz:  I  am  sorry.  May  the  record  strike  that? 

Mr.  Hitz:  I  think  it  should  stay  in  the  record.  I  object 
to  it  being  stricken. 

The  Court :  I  think  it  should  stay  in  there,  and  I  do  not 
want  to  hear  you  any  more  on  the  question  of  pertinency. 
I  will  make  my  ruling  now  that,  as  a  matter  of  law,  the 
question  was  pertinent  to  the  inquiry. 

Now,  the  Government  rests? 

Mr.  Hitz:  The  Government  rests. 

The  Court:  Verv  well. 

•> 

Mr.  Katz:  Now,  in  the  light  of  the  ruling  of  the 
384  Court  that  he  rules,  as  a  matter  of  law,  I  move  to 
strike  all  of  the  testimony  that  J.  Parnell  Thomas 
has  given  on  the  subject  of  pertinence,  and  I  cannot  give 
the  Court  the  particular  transcript  page,  but  I  refer,  of 
course,  to  the  testimony  he  gave  outside  the  hearing  of 
the  jury  on  the  pertinence  part,  and  we  move  to  strike  it 
in  the  light  of  the  Court’s  ruling  it  is  immaterial. 

The  Court :  The  motion  is  overruled. 

Mr.  Katz:  I  would  like  the  record  to  show  my  apology, 
Judge  Curran. 

The  Court:  That  is  perfectly  all  right,  Mr.  Katz. 

Mr.  Katz :  I  think  we  have  reached  the  adjournment  time. 

The  Court :  No,  we  have  about  15  minutes. 

Mr.  Katz:  Oh,  have  we?  Has  the  Government  rested? 

Now,  can  we  make  written  offers  of  proof  with  respect 
to  the  witnesses  we  have  here,  just  stating  their  names? 
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The  Court:  The  ones  who  are  outside? 

Mr.  Katz :  Yes.  I  will  do  it  very  briefly  orally. 

The  Court:  No,  I  suggest  you  do  it  as  you  did  before^ 
Mr.  Katz:  Dore  Schary  would  testify  to  the  effect  that 
the  work  of  a  writer,  and  the  material  which  he  writes,  isj 
then  checked  by  the  associate  producer,  and  is  then  double 
checked  by  the  executive  producer,  and  every  word  and 
every  line  which  the  writer  writes  is  subject  to  deletion; 
excision,  and  change  by  the  producer,  and  that  aftetf 

385  the  script  itself  is  written,  and  when  the  film  is  be-! 
ing  made,  every  day  of  shooting  is  reviewed  by  the 

associate  producer,  the  producer,  the  executive  heads  ofi 
the  studio,  who  cut  out,  and  have  the  power  to  cut  out,  and! 
the  writer  has  no  right  to  be  heard  whatever  on  any  scene! 
and  any  line  which  is  shot  that  day  upon  any  ground  thej 
producer  seeks  to  cut  it  out,  and  without  any  right  on  the 
part  of  the  writer  to  complain,  and  then  after  they  review 
the  daily  rushes  of  the  pictures,  and  by  the  daily  rush  I 
mean  what  is  shot  up  to  6  o’clock,  and  they  go  into  a  pro-; 
jection  room  and  review  what  has  been  shot  up  to  that 
time,  and  then,  without  any  control  on  the  part  of  the! 
writer  at  all,  the  whole  picture  is  reviewed  by  heads  of  the  i 
studio ;  it  is  added  to,  it  is  cut  and  changed  by  them. 

Finally,  through  Mr.  Dore  Schary,  on  the  question  of! 
non-legislative  purposes,  we  will  show — 

The  next  witness  on  this  matter  of  pertinence  would  be  I 
the  witness  John  Houseman.  We  would  show  that  Mr.  j 
John  Houseman  was  producer  at  the  Zelsnick  studio  for  i 
two  years,  and  at  Paramount  for  two  years,  at  RKO  as 
producer.  We  will  show  for  12  years  he  was  chief  of  the  j 
radio  operation  of  the  Overseas  Branch  of  the  Office  of ; 
War  Information;  that  he  originated  and  started  the  fa- ; 
mous  “Voice  of  America”  radio  series;  that  as  a  producer 
he  is  intimately  acquainted  with  the  nature  of  the  rela-  j 
tionship  of  the  writer  in  Hollywood  with  material, 

386  and  the  kind  of  control  that  is  exerted  at  every  level ! 
over  the  writer  in  order  to  show  that  no  reasonable  j 

basis  existed  to  suggest  any  inquiry,  particularly  of  writ-  j 
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ers  such  as  was  here  had,  and  he  would  testify  substantially 
as  Mr.  Schary  testified  to  the  effect  that  the  associate  pro¬ 
ducer  in  the  first  instance  has  the  right  to  change,  and  cut, 
and  take  out  whatever  he  thinks  is  objectionable ;  that  the 
review  what  the  associate  producer  has  done;  that  the  di¬ 
producer  above  the  associate  producer  has  the  right  to 
rector  has  the  right  then  every  day  as  the  picture  is  made, 
together  with  the  associate  producer  and  producer  in  the 
projection  room,  to  review  every  day’s  frame,  and  every 
day’s  shooting,  and  delete  and  change  and  cut  out  any¬ 
thing  in  that  day’s  shooting,  and  that  when  the  picture  is 
finished  the  producer,  associate  producer,  studio  heads,  re¬ 
view  the  picture  in  its  entirety,  and  then  here  again,  with 
full  power  to  change,  excise,  delete,  or  cut  anything  which 
the  writer  has  written.  Mr.  Houseman  would  further 
testify  that  for  years  and  years  he  has  made  it  a  careful 
study  and  made  it  his  business  to  analyze  the  content  of 
films,  and  that  after  years  of  investigation,  study,  and  re¬ 
view,  not  one  single  picture  produced  by  an  American  film 
company  reflects  communist  infiltration  into  the  screen  by 
writers  or  by  anyone  else. 

The  next  witness — Judge,  I  wrant  to  tell  you,  I  said 
387  I  would  skip  tw’o,  they  are  very  brief — the  next  wit¬ 
ness  would  be  Richard  Watts,  Jr. 

Mr.  Watts  is  not  in  the  corridor,  however.  Shall  I  skip 
to  the  ones  in  the  corridor! 

The  Court:  No. 

Mr.  Katz:  The  one  in  the  corridor  is  Irene  Lee,  and 
then  we  will  take  the  others. 

Her  testimony  would  show  that  Irene  Lee  was  for  many 
years  story  editor  at  Warner  Brothers,  story  editor  at 
Warner  Brothers  at  the  very  time  when  Mr.  Lawson 
worked  there  on  the  picture  whch  was  referred  to  and  at¬ 
tacked  in  the  answer  in  the  testimony  read  by  J.  Parnell 
Thomas,  “Action  in  the  North  Atlantic”  was  produced; 
that  she  is  now  story  editor  for  Hal  Allis,  and  I  think  the 
record  should  show,  Judge  Curran,  that  all  of  these  wit- 


287 


i 

i 


nesses  are  here  not  voluntarily  but  in  pursuance  to  sub¬ 
poena. 

The  Court:  Very  well. 

Mr.  Katz:  We  will  show  that,  and  will  the  record  sho^v 
that? 

We  will  show  as  story  editor  with  many  years  experience 
she  became  acquainted  with  the  practices  carried  on  in  all 
American  picture  companies  by  which  motion  picture  films 
are  produced.  She  knows,  first,  what  the  screen  writer 
writes  is  never  owned  by  him,  it  is  owned  by  the  studio 
which  has  control  and  the  right  to  change,  add  on  to, 
388  subtract,  or  do  anything  it  wants  with  a  man’s  writ¬ 
ing. 

She  knows  that  the  first  gentleman  who  exercises  this 
supervision  is  the  associate  producer,  who  literally  has  the 
right  to  change;  that  over  him  is  the  producer  who  has 
the  right  to  change  and  cut,  and  that  over  him  is  the  execur 
tive  head  of  the  studio  who  has  the  right  to  excise,  and 
again,  together  with  the  producer  and  directors,  again 
without  the  writer  to  stay  in  the  projection  room,  to  add 
to  and  make  changes,  and  when  the  picture  is  finished,  again 
without  any  interference  by  the  writer,  the  finished  prod¬ 
uct  is  reviewed  by  the  heads  of  the  studio,  and  at  that  level 
they  can  change  any  scene,  or  line,  they  like  without  any 
intercession  or  any  control  by  the  writer. 

Now,  shall  I  go  on  with  the  witnesses  who  won’t  be  here 
today  who,  under  our  timetable  are  not  to  be  here  before 
tomorrow? 

I  think,  Judge  Curran,  both  Mr.  Hitz  and  I  should  call 
your  attention  to  one  matter,  and  that  is  with  respect  tci 
the  subpoena  on  Mr.  Dore  Schary.  A  motion  to  quash  was 
made  by  the  Government  before  Judge  Pine  urging  that 
the  motion  to  quash  should  be  granted  on  the  very  same 
grounds  that  Mr.  Hitz  is  here  urging,  and  Judge  Pine 
denied  that  motion  to  quash.  I  think  candor  would  permit 
Mr.  Hitz  to  point  that  out  to  you  so  that  you  may  reconn 
sider  in  the  light  of  Judge  Pine’s  denial  to  quash  we 

i 
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389  should  still  have  the  right  to  call  Mr.  Schary  to  give 
this  evidence. 

The  Court :  No,  my  ruling  is  the  same. 

Mr.  Katz:  Now,  our  next  witness  on  this  phase  tomor¬ 
row  would  be  Mr.  Marc  Connally.  The  record  will  show 
that  Mr.  Marc  Conally  is  a  motion  picture  writer  and  pro¬ 
ducer  of  many  years  standing;  a  gentleman  who  for  his 
ability  in  connection  with  the  play  “Green  Pastures”  won 
the  Pulitzer  prize;  that  Mr.  Marc  Connally  is  familiar  by 
reason  of  his  long  connection  with  the  subject,  his  own  work 
in  the  field,  first  with  the  content  and  quality  of  thousands 
of  films  produced  in  America,  to  testify  that  in  not  a  single 
one  of  them  could  any  rational,  reasonable  man,  acting  free 
from  bias  or  prejudice  against  Mr.  Lawson,  conclude  that 
there  was  anything  subversive  or  un-American  in  those 
pictures. 

He  would  likewise  testify  as  a  producer  about  the  con¬ 
trols  exercised  and  exerted  by  the  associate  producer,  the 
producer,  and  the  studio  head,  then  the  director  again, 
the  associate  producer  and  producer  and  studio  head  over 
the  film  produced  in  an  American  motion  picture  company 
to  indicate  that  nobody  could  rationally  believe  that  a 
writer  could  conceivably  infiltrate  into  the  Hollywood  mo¬ 
tion  picture  industry  any  un-American  ideas,  by  his  work 
or  by  his  writings,  and  get  them  on  a  screen;  and  we  say 
if  we  were  permitted  then  to  go  forward  on  the  phase  of 
pertinency  that  Mr.  Louis  B.  Mayer,  and  we  have 

390  subpoenaed  him,  he  is  now  on  the  train  coming  here 
or  is  getting  a  train  to  come  here,  our  time-tables 

are  unsettled  by  these  rulings,  Mr.  Mayer  would  testify 
under  subpoena,  not  voluntarily,  that  he  is  the  head  of 
Metro-Goldwyn-Mayer  Studios,  Incorporated,  at  Culver 
City;  that  this  is  the  largest,  or  one  of  the  largest — the 
largest? 

Mr.  Margolis:  Yes. 

Mr.  Katz:  This  is  the  largest  motion  picture  company 
in  the  United  States  of  America ;  that  it  has  produced  many 
hundreds  of  films,  including  many  films  written  for  it  by 
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Mr.  John  Howard  Lawson;  that  it  has  been  his  business 
as  one  of  the  earlier  motion  picture  exhibitors  in  the  world, 
including  the  old  nickelodeon  on  Broadway  in  New  York, 
to  study  particularly  the  motion  picture  industry,  the  con¬ 
tent  and  subject  matter  of  his  films;  that  he  has  never 
in  the  years  that  he  has  been  so  closely  identified  with  the 
screen  seen  a  situation  in  which  any  writer  himself,  with 
supervision  or  control  by  the  producers,  which  does  exist, 
could  get  anything  on  a  film  which  the  studio  heads  them¬ 
selves  had  any  objection  to. 

We  would  show  that  the  studio’s  business  is,  and  the 
production  of  motion  picture  films  is  governed  by  thte 
checks  that  I  have  described  on  every  word  and  scene,  that 
control  is  exercised  over  the  content  of  the  film  so  that  it 
will  be  impossible  for  reasonable  men  to  assert  that 
391  a  writer  in  Hollywood  could  infiltrate  un-American 
or  subversive  ideas,  into  the  Hollywood  motion  pic¬ 
ture  industry  and,  of  course,  the  record  shows  that  Mi;. 
Lawson  is  such  a  writer. 

Now,  those  are  our  witnesses.  I  will  make  just  the  offer 
on  Richard  Watts  and  that  will  conclude. 

Richard  Watts,  Judge  Curran,  is  in  the  reception  room, 
and  he  is  under  subpoena,  but  we  have  not  scheduled  him 
until  tomorrow  morning. 

Mr.  Hitz:  Your  Honor,  I  will  be  glad  to  stipulate  that 
he  will  testify  as  any  of  the  others  did,  if  you  will  let  me 
do  so. 

Mr.  Katz :  It  will  just  take  me  a  minute  to  complete  the 
offer.  He  doesn’t  testify  on  the  same  subject. 

Mr.  Hitz:  Ail  right. 

Mr.  Katz:  Mr.  Richard  Watts  will  testify  for  the  last 
24  years  he  has  been  a  drama  critic,  with  time  out  for  war 
service,  has  been  a  drama  critic  on  the  following  papers;: 
New  York  Herald  Tribune  1924  to  1942 ;  then  in  war  serv¬ 
ice,  and  then  the  New  York  Post  from  1946  to  this  date; 
that  he  has  published  a  great  many  articles  on  the  subject 
of  content  of  the  film,  the  presence  or  absence  of  propa¬ 
ganda  therein  in  a  great  many  newspapers ;  that  for  many 
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years  Mr.  Watts7  dramatic  views  and  criticisms  were  ac¬ 
cepted  as  such  standard  for  the  American  people  that  they 
were  syndicated  in  a  great  many  American  papers. 

392  He  will  testify  that  for  over  24  years  it  has  been 
his  business  to  review  films  and  study  them,  and  that 

he  has  never  seen  a  film  produced  by  an  American  company 
contain  either  in  content,  subject  matter,  motivation,  or 
otherwise  the  advocacy  of  any  idea  of  substitution  of  a 
different  system  of  government  for  our  system  of  govern¬ 
ment. 

That  will  complete,  Judge  Curran,  our  evidence  on  our 
offer  of  pertinency. 

***#*#*•*• 

393  Afternoon  Session 

(The  proceedings  were  resumed  at  1:45  p.m.,  at  the 
expiration  of  the  recess,  the  jury  not  being  present  in 
the  courtroom.) 

Mr.  Katz :  So  that  the  character  of  the  offer  of  evidence 
on  pertinence  in  the  argument  may  be  clear  on  the  law,  I 
•want  to  read  into  the  record,  from  page  3  of  the  hearings 
regarding  the  communist  infiltration  of  the  motion  picture 
industry  before  the  Committee  on  Un-American  Activities, 
House  of  Representatives,  being  the  report  which  was  read 
from  by  Congressman  Thomas  when  he  was  on  the  stand, 
and  I  read  from  page  3,  the  declaration  of  Congressman 
Thomas  as  to  their  definition  of  the  scope  of  that  inquiry. 

I  quote  Congressman  Thomas: 

“The  question  before  this  Committee,  therefore,7 7  the 
committee  referred  to  is  the  House  Committee  on  Un- 
American  activities,  or  the  Congressmen  who  were  sitting 
on  October  20,  1947,  at  the  time  the  hearing  began,  rather 
than  the  committee;  the  Congressmen  who  were  sitting  on 
October  20,  1947 — and  I  read  from  page  3  again - 

“Chairman  Thomas.  The  question  before  this  committee, 
therefore,  and  the  scope  of  its  present  inquiry,  will  be  to 
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determine  the  extent  of  communist  infiltration  in  the 
Hollywood  motion  picture  industry/  * 

I  quote  Congressman  Thomas. 

394  He  then  goes  on  to  say : 

“We  want  to  know  what  strategic  positions  in  the 
industry  have  been  captured  by  these  elements,  whosfe 
loyalty  is  pledged  in  word  and  deed  to  the  interests  of  a 
foreign  power/  ’ 

By  reason  of  the  statement  that  he  wants  to  determine 
the  extent  of  communist  infiltration  in  the  Hollywood 
motion  picture  industry,  we  repeat  our  assertion  that 
neither  the  question  nor  the  inquiry  itself  was  pertinent. 

The  Court:  Very  well. 

Mr.  Katz :  Will  you  stipulate,  Mr.  Hitz,  that  I  have  read 
a  correct  statement  of  Congressman  Thomas’s  definition 
of  the  scope  of  the  Hollywood  inquiry  which  transpired, 
from  page  3. 

Mr.  Hitz :  I  can  stipulate  the  reading  was  correct,  but  I 
would  have  to  examine  it  more  fully  to  see  whether  or  not 
it  needs  a  comment  as  to  whether  it  is  complete. 

Of  course,  it  is  only  a  five-line  paragraph  of  probably 
eight  or  ten  similarly  sized  paragraphs  in  the  same  state¬ 
ment. 

Mr.  Katz:  There  are  only  two  and  a  half  pages  by  my 
notes,  of  the  speech  outlining  it.  Should  I  read  that  in,  Mrl 
Hitz,  and  perhaps  the  record  would  be  complete? 

Mr.  Hitz :  Well,  we  can  agree  that  the  reporter  can  copy 
it  in,  can  we  not,  and  that  can  be  in  the  record? 

Mr.  Katz :  Well,  shall  you  and  I  agree  on  the  point 

395  at  which  he  copies?  Is  that  agreeable? 

The  Court:  Yes.  | 

(There  was  a  conference  between  Mr.  Hitz  and  Mr.  Katz.) 

Mr.  Katz:  We  have  stipulated  that  you  may  copy  into 
the  record,  Mr.  Reporter,  beginning  at  page  1  of  the  hear¬ 
ing  and  ending  at  page  3,  ending  with  the  phrase  “foreign 
power.” 


292 


Mr.  Hitz:  Mr.  Katz,  I  think,  along  with  that,  should  go 
at  this  time  a  statement  that  there  were  two  paragraphs 
which  followed  without  interruption  of  a  statement  of  Mr. 
Thomas. 

Mr.  Katz:  Yes. 

Mr.  Hitz:  It  is  further  stipulated  that,  following  the 
matter  copied  into  the  record,  there  are  two  additional 
paragraphs  of  the  statement  of  Mr.  Thomas  which  are  not 
herein  incorporated  into  the  record. 

Mr.  Katz :  They  do  not  refer  to  the  scope  of  the  inquiry 
as  defined  by  the  committee. 

Mr.  Hitz:  Perhaps,  before  we  get  through,  it  would  be 
easier  to  copy  those  two  in. 

Mr.  Katz:  I  haven’t  any  objection. 

Mr.  Hitz:  Do  you  have  any  objection? 

Mr.  Katz :  No.  In  connection  with  our  point  of  pertinence, 
we  haven’t  any  objection. 

Mr.  Hitz:  Then,  may  the  reporter  strike  out  what  we 
have  said  since  he  was  instructed  as  to  what  to  copy 
396  and  follow  by  the  next  two  paragraphs? 

Mr.  Katz:  That  would  end  with  the  phrase,  “from 
his  mind,”  on  page  3. 

Mr.  Hitz:  That  is  correct.  Is  that  agreeable? 

Mr.  Katz:  That  is  agreeable. 

(The  matter  stipulated  to  be  copied  in  is  as  follows:) 
“Hearings  regarding  the  communist  infiltration  of 

THE  MOTION-PICTURE-INDUSTRY  ACTIVITIES  IN  THE  UNITED 

States 

“Monday,  October  20,  1947 
“House  of  Representatives, 

“Committee  on  Un-American  Activities, 
“Washington,  D.  C. 

“The  committee  met  at  10:30  a.m.,  Hon.  J.  Parnell 
Thomas  (chairman)  presiding. 

“The  Chairman.  The  meeting  will  come  to  order.  The 
record  will  show  that  the  following  members  are  present: 
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Mr.  McDowell,  Mr.  Vail,  Mr.  Nixon,  Mr.  Thomas.  A  sub¬ 
committee  is  sitting. 

“Staff  members  present:  Mr.  Robert  E.  Stripling,  chief 
investigator;  Messrs.  Louis  J.  Russell,  Robert  B.  Gaston, 
H.  A.  Smith,  and  A.  B.  Leckie,  investigators;  and  Mr. 
Benjamin  Mandel,  director  of  research.  Before  this  hear¬ 
ing  get  under  way,  I  would  like  to  call  attention  to 

397  some  of  the  basic  principles  by  which  the  Committee 
on  Un-American  Activities  is  being  guided  in  its 

investigation  into  alleged  subversive  influence  in  America’s 
motion-picture  industry. 

“The  committee  is  well  aware  of  the  magnitude  of  the 
subject  which  it  is  investigating.  The  motion-picture  busi¬ 
ness  represents  an  investment  of  billions  of  dollars.  It 
represents  employment  for  thousands  of  workers,  ranging 
from  unskilled  laborers  to  high-salaried  actors  and  execu¬ 
tives.  And  even  more  important,  the  motion-picture  in¬ 
dustry  represents  what  is  probably  the  largest  single 
vehicle  of  entertainment  for  the  American  public — over 
85,000,000  persons  attend  the  movies  each  week. 

“However,  it  is  the  very  magnitude  of  the  scope  of  the 
motion-picture  industry  which  makes  this  investigation  so 
necessary.  We  all  recognize,  certainly,  the  tremendous  ef¬ 
fect  which  moving  pictures  have  on  their  mass  audiences, 
far  removed  from  the  Hollywood  sets.  We  all  recognize 
that  what  the  citizen  sees  and  hears  in  his  neighborhood 
movie  house  carries  a  powerful  impact  on  his  thoughts  and 
behavior. 

“With  such  vast  influence  over  the  lives  of  American 
citizens  as  the  motion-picture  industry  exerts,  it  is  not 
unnatural — in  fact,  it  is  very  logical — that  subversive  and 
undemocratic  forces  should  attempt  to  use  this  medium 
for  un-American  purposes. 

398  “I  want  to  emphasize  at  the  outset  of  these  hear¬ 
ings  that  the  fact  that  the  Committee  on  Un-Amer¬ 
ican  Activities  is  investigating  alleged  Communist  influx 
ence  and  infiltration  in  the  motion-picture  industry  must 
not  be  considered  or  interpreted  as  an  attack  on  the  ma- 
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jority  of  persons  associated  with  this  great  industry.  I 
have  every  confidence  that  the  vast  majority  of  movie 
workers  are  patriotic  and  loyal  Americans. 

* 1  This  committee,  under  its  mandate  from  the  House  of 
Representatives,  has  the  responsibility  of  exposing  and 
spotlighting  subversive  elements  wherever  they  may  exist. 
As  I  have  already  pointed  out,  it  is  only  to  be  expected 
that  such  elements  would  strive  desperately  to  gain  entry 
to  the  motion-picture  industry,  simply  because  the  industry 
offers  such  a  tremendous  weapon  for  education  and  propa¬ 
ganda.  That  Communists  have  made  suph  an  attempt  in 
Hollywood  and  with  considerable  success  is  already  evi¬ 
dent  to  this  committee  from  its  preliminary  investigative 
work. 

“The  problem  of  Communist  infiltration  is  not  limited 
to  the  movie  industry.  That  even  our  Federal  Government 
has  not  been  immune  from  the  meance  is  evidenced  by 
the  fact  that  $11,000,000  is  now  being  spent  to  rid  the 
Federal  service  of  Communists.  Communists  are  also  firm¬ 
ly  entrenched  in  control  of  a  number  of  large  and 
399  powerful  labor  unions  in  this  country.  Yet  simply 
because  there  are  Communist  union  leaders  among 
the  longshoremen  or  seamen t,  for  example,  one  does  not 
infer  that  the  owners  of  the  shipping  industries  are  Com¬ 
munists  and  Communist  sympathizers,  or  that  the  majority 
of  workers  in  those  industries  hold  to  an  un-American 
philosophy.  So  it  is  with  the  movie  industry. 

“I  cannot  emphasize  too  strongly  the  seriousness  of 
Communist  infiltration,  which  we  have  found  to  be  a  mutual 
problem  for  many,  many  different  fields  of  endeavor  in 
the  United  States.  Communists  have  been  conducting  an  un- 
relentless  “boring  from  within”  campaign  against  Ameri¬ 
ca’s  democratic  institutions.  While  never  possessing  a 
large  numerical  strength,  the  Communists  nevertheless 
have  found  that  they  could  dominate  the  activities  of 
unions  or  other  mass  enterprises  in  this  country  by  cap¬ 
turing  a  few  strategic  positions  of  leadership. 
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“This  technique,  I  am  sorry  to  say,  has  been  amazingly 
profitable  for  the  Communists.  And  they  have  been  aided 
all  along  the  line  by  non-Communists,  who  are  either  sym¬ 
pathetic  to  the  aims  of  communism  or  are  unwilling  to 
recognize  the  danger  in  Communist  infiltration. 

“The  ultimate  purpose  of  the  Communists  is  well- 
established  fact.  Despite  sporadic  statements  made  to  the 
contrary  for  reasons  of  expediency,  the  Communist 

400  movement  looks  to  the  establishment  of  Soviet- 
dominated,  totalitarian  governments  in  all  of  the 

countries  of  the  world,  and  the  Communists  are  willing 
to  use  force  and  violence  to  achieve  this  aim  if  necessary. 

“The  United  States  is  one  of  the  biggest  obstacles  to 
this  movement.  The  fact  was  startlingly  illustrated  recent¬ 
ly  by  the  open  announcement  of  the  Communist  Inter¬ 
national — a  world-wide  party  organization  dedicated  Ito 
promoting  world-wide  Communist  revolution,  which  pre¬ 
viously  operated  underground. 

“The  vituperation  leveled  at  the  United  States  by  this 
new  international  Communist  organization  clearly  indi¬ 
cated  that  America  is  considered  the  chief  stumbling  blopk 
in  the  Soviet  plans  for  world  domination  and  is  therefore 
the  chief  target  in  what  we  might  call  the  Soviet  Unions 
dieological  war  against  non-Soviet  governments. 

“There  is  no  question  that  there  are  Communists  in 
Hollywood.  We  cannot  minimize  their  importance  thefe, 
and  that  their  influence  has  already  made  itself  felt  has 
been  evidenced  by  internal  turmoil  in  the  industry  over 
the  Communist  issue.  Prominent  figures  in  the  motioSn- 
picture  business  have  been  engaged  in  a  sort  of  running 
battle  over  Communist  infiltration  for  the  last  4  or  5  years 
and  a  number  of  anti-Communist  organizations  have 

401  been  set  up  within  the  industry  in  an  attempt  to 
combat  this  menace. 

“The  question  before  this  committee,  therefore,  and  the 
scope  of  its  present  inquiry,  will  be  to  determine  the  ex¬ 
tent  of  Communist  infiltration  in  the  Hollywood  motion- 
picture  industry.  We  want  to  know  what  strategic  posi- 
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tions  in  the  industry  have  been  captured  by  these  elements, 
whose  loyalty  is  pledged  in  word  and  deed  to  the  interests 
of  a  foreign  power. 

“The  committee  is  determined  that  the  hearings  shall 
be  fair  and  impartial.  We  have  subpoenaed  witnesses  rep¬ 
resenting  both  sides  of  the  question.  All  we  are  after  are 
the  facts. 

“Now,  I  want  to  make  it  clear  to  the  witnesses,  the  au¬ 
dience,  the  members  of  the  press,  and  other  guests  here 
today  that  this  hearing  is  going  to  be  conducted  in  an 
orderly  and  dignified  manner  at  all  times.  But  if  there  is 
anyone  here,  today  or  at  any  of  the  future  sessions  of  this 
hearing  who  entertains  any  hopes  or  plans  for  disrupting 
the  proceedings,  he  may  as  well  dismiss  it  from  his  mind.,, 

Mr.  Katz:  Understanding  that  the  Government  has 
rested,  the  defense  has  a  motion  for  acquittal. 

I  want  to  be  sure,  Mr.  Hitz,  I  heard  you  correctly.  The 
Government  has  rested? 

402  Mr.  Hitz:  Yes,  the  Government  has  rested  its 
entire  case. 

MOTION  FOR  ACQUITTAL  ON  BEHALF  OF  THE 

DEFENDANT 

Mr.  Katz :  The  defendant,  John  Howard  Lawson,  moves 
this  Honorable  Court  for  an  acquittal  upon  the  following 
12  grounds,  which  I  shall  read. 

First,  upon  the  ground  that  a  statute  such  as  Public 
Law  601  here  involved,  authorizing  a  limitless  inquiry  into 
the  opinion,  belief,  or  association  of  a  private  citizen,  or 
of  the  private  citizens,  is  unconstitutonal  as  in  violation  of 
the  First  and  Fifth  Amendments  to  the  Constitution  of  the 
United  States. 

The  second  ground  is  that  Public  Law  601  sets  up  no 
ascertainable  standard  by  which  a  witness  may  determine 
pertinency  or  have  any  reasonable  basis  for  determining 
pertinency,  and  therefore  is  so  vague  and  so  indefinite  as 
to  violate  the  Fifth  and  Sixth  Amendments  to  the  Consti¬ 
tution  of  the  United  States. 
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Since  our  last  argument  on  this  subject,  the  United 
States  Supreme  Court  has  rendered  a  decision  which  we 
consider  to  be  of  extreme  moment  to  this  Court,  and  to 
which  we  call  its  attention,  and  that  is  the  case  of  Murray- 
Winter  s  versus  the  people  of  the  Sate  of  New  York,  decided 
on  March  29,  1948,  by  a  Court  which  divided  six  to  three, 
with  a  majority  ruling  that  the  statute  there  involved 

403  which  used  the  word,  with  reference  to  publication, 
“ vulgar”  or  “lust”  and  attempted  to  proscribe  or 

condemn  books  or  thoughts  upon  the  ground  that  they  were 
assertedly  vulgar  books  was  a  statute  which  was  unconsti¬ 
tutional,  because  it  was  too  vague  and  no  one  could  de¬ 
termine,  by  reading  it,  what  was  meant  by  the  word 
“vulgar,”  as  we  say  no  one  can  determine,  by  reading 
Public  Law  601,  what  is  meant  by  the  word  “un- American!” 

And  to  show  the  closeness  of  this  case,  I  call  the  Court’s 
attention  to  page  11  of  that  opinion,  in  which  this  Court 
says,  in  striking  down  the  statute — where  you  have  words 
as  loose  as  “un-American” — the  following: 

“The  present  case  as  to  a  vague  statute  (o|f) 
abridging  free  speech  involves  the  circulation  of  only 
vulgar  books.  The  next  statute  may  call  for  a  decision 
as  to  free  expression  of  political  views  in  the  light  of  a 
statute  intended  to  punish  subversive  activities.”  i 

We  say  that  is  a  kind  of  signal,  a  kind  of  message,  indi¬ 
cating  that  it  is  the  opinion  of  the  Supreme  Court — at 
least  the  last  statement  of  the  Supreme  Court  on  the  sub¬ 
ject — that  a  statute  intended  to  punish  subversive  activities, 
as  in  Public  Law  601,  is  too  vague,  too  general,  and  too 
indefinite  to  be  a  valid  law. 

The  statute  involved,  we  submit,  is  unconstitutional  be¬ 
cause,  in  authorizing  an  inquiry  into  speech  and  associ¬ 
ation,  it  exceeds  the  delegated  powers  of  Congress, 

404  in  that  it  violates  the  Ninth  and  Tenth  Amendments, 
which  reserve  to  the  States  this  subject  matter. 

Our  fourth  point  is  that  the  statute  is  unconstitutional 
upon  its  face,  because  it  contains  language  so  vague  and 
indefinite  as  to  authorize  a  roving,  fishing  expedition  into 
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persons  ’  affairs,  in  violation  of  the  Fourth  Amendment. 

The  fifth  point  deals  with  the  statute  as  construed  and 
applied,  and  we  state  that  this  statute,  Public  Law  601,  as 
construed  and  applied  by  the  Congress,  speaking  through 
Congressman  Thomas,  the  chairman  of  the  committee,  in 
the  paragraphs  which  we  read  into  the  record,  which  are 
stipulated  as  being  those  which  define  the  scope  of  that 
particular  inquiry,  at  which  time  the  purported  contempt 
arose,  particularly  as  applied  to  the  motion  picture  industry 
and  to  those  men  and  women  employed  in  it,  is  unconstitu¬ 
tional,  in  that  it  violates  the  First,  the  Fifth,  the  Sixth, 
and  the  Ninth  Amendments. 

Our  sixth  point  is  that  Public  Law  601,  and  the  resolution 
underlying  it,  as  construed  and  applied  here  by  this  House 
committee  is  a  way  so  as  to  expressly  vilify  an  individual 
or  to  call  for  the  discharge  of  an  individual,  and  as  here 
construed  and  applied,  is  unconstitutional  as  a  bill  of 
attainder,  violating  Section  9  of  Article  1  of  the  Constitu¬ 
tion  of  the  United  States,  and  is  in  express  derogation  of 
the  opinion  of  the  United  States  Supreme  Court  in 
405  the  case  of  U.  S.  versus  Lovett,  328  U.  S.  303. 

The  seventh  ground  is  that  the  indictment  sets 
forth  no  facts  showing  that  a  reasonable  hypothesis  existed 
justifying  an  inquiry  into  the  Hollywood  motion  picture 
industry;  nor  does  the  indictment  set  forth  facts  which 
show  any  reasonable  hypothesis  indicating  the  rational 
relationship  or  any  relationship  between  the  subject  matter 
of  that  inquiry  into  the  Hollywood  motion  picture  industry 
and  the  question  propounded  to  the  defendant. 

Our  eighth  ground  is  that  the  statute,  both  upon  its  face 
and  as  here  construed  and  applied  violates  the  due  process 
provisions  of  the  Constitution  of  the  United  States;  and 
that  the  purported  carrying  into  effect  of  this  statute  by 
this  House  committee  in  denying  a  defendant,  whose  opin¬ 
ions  and  views  and  personal  life  were  at  stake,  the  right 
of  fair  hearing,  the  other  rights  which  are  encompassed  in 
the  concept  of  fair  play;  that  for  all  of  these  reasons  as 
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construed  and  applied  and  upon  its  face,  the  statute  is  un¬ 
constitutional. 

Our  eighth  ground  is  that  the  Government  in  its  case  has 
failed  to  establish  as  a  matter  of  law  either  that  there  was 
a  rational  hypothesis  upon  which  reasonable  men;,  acting 
free  of  bias  and  prejudice  against  the  defendant,  could  be 
justified  in  proceeding  in  an  inquiry  into  the  Hollywood 
motion  picture  industry  or  from  proceeding  in  an 

406  inquiry  of  the  defendant  with  respect  to  his  member¬ 
ship  or  non-membership. 

The  ninth  ground  is  that,  under  the  offer  of  proof,  as  a 
matter  of  law,  under  the  decisions  in  the  Barnes  and  the 
Hayes  cases,  to  which  we  have  already  called  Your  Honor’s 
attention,  it  appears  that  inquiry  into  the  specific  question 
at  the  time  it  was  asked  was  unnecessary  to  aid  the  com¬ 
mittee  in  procuring  any  information,  particularly  in  the 
light  of  the  declarations  of  the  members  of  this  committee 
itself  that  no  matter  what  answer  Mr.  Lawson  gaye,  they 
would  disbelieve  him. 

Under  those  circumstances,  the  question  which  might 
arguendo  be  deemed  pertinent — and  we  say  it  was  not,  but 
in  arguing  that  it  was  pertinent — under  those  circum¬ 
stances  the  power  to  inquire  into  private  belief  is  void 
because  it  then  violates  the  cumulative  rules  proscribing 
invasion  into  personal  belief  where  the  answer  is  ;not  re¬ 
quired  in  any  way  to  assist  the  committee  or  when  the 
committee  itself  indicates  that  no  matter  what  answer  the 
man  gave,  they  would  not  believe  him. 

The  next  point  is  that  the  Government  has  failed  to  show 
that  a  legally  constituted  subcommittee  was  sitting  at  the 
time  the  question  was  asked. 

The  next  ground  is  that,  as  a  matter  of  law,  based  upon 
the  Government’s  own  case  and  the  testimony  of|Mr.  J. 
Parnell  Thomas,  there  has  been  no  showing  of  a  refusal  to 
answer  the  question  as  a  matter  of  law. 

407  And  the  twelfth  ground  is  that  the  indictment  and 
the  proof  themselves  fail  to  establish  the  commission 

of  any  offense. 
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Finally,  we  refer  the  Court  to  the  provisions  of  Section 
634,  which  prevent  the  usage  in  a  criminal  proceeding,  as 
was  here  done,  of  any  testimony  given  by  a  witness  before 
a  House  committee,  with  the  exceptions  noted,  which  are 
not  here  involved. 

Would  Your  Honor  rather  I  did  not  argue  at  length 
and  submit  them  to  you?  I  will  abide  by  your  suggestion. 

The  Court :  Whatever  you  want  to  do. 

Mr.  Katz :  Well,  our  first  witness  would  just  take  a  few 
moments.  May  I  reserve  the  argument  on  the  motion 
without  waiting - 

The  Court:  You  are  making  a  motion  now  for  a  judg¬ 
ment  of  acquittal. 

Mr.  Katz :  Yes,  we  are. 

The  Court:  Have  you  finished? 

Mr.  Katz:  I  have  finished  submitting  it,  and  I  will  argue 
it,  if  the  Court  wishes. 

We  would  rather,  if  we  may  be  permitted,  without  waiv¬ 
ing  the  motion,  call  one  witness  out  of  turn,  who  has  to  get 
away,  and  then,  if  Your  Honor  will  permit  me  to,  I  will 
argue  it. 

The  Court :  I  think  you  ought  to  finish  it  now. 

Mr.  Katz :  We  will  submit  the  motion  for  acquittal 
408  on  the  grounds  stated. 

The  Court:  Very  well.  The  motion  for  acquittal 
is  denied. 

Mr.  Margolis:  We  are  ready  to  proceed  now  before  the 
jury. 

The  Court:  Very  well.  Bring  the  jury  in. 

(The  jury  returned  to  the  courtroom  and  took  their 
places  in  the  jury  box.) 

Evidence  on  Behalf  of  Defendant 

Mr.  Margolis:  We  would  like  to  call  Congressman  Eber- 
harter. 

Mr.  Hitz :  Your  Honor,  it  may  be  that  the  jury  does  not 
know  that  the  Government  has  rested  some  time  ago  and 
that  this  is  now  the  defendant’s  case. 
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The  Court:  Very  well. 

Mr.  Hitz:  May  the  announcement  excluding  other  wit¬ 
nesses  be  made  again  f 

The  Deputy  Clerk:  Any  other  witnesses  in  the  case  of 
John  Howard  Lawson  will  please  retire,  to  the  corridor 
until  called — witnesses  on  both  sides. 

Thereupon - 

i 

j 

i 

Congressman  Herman  E.  Eberharter 

was  called  as  a  witness  and,  being  first  duly  swornj,  was 
examined  and  testified  as  follows : 

Direct  Examination 

i 

By  Mr.  Margolis: 

Q.  Mr.  Congressman,  how  long  have  you  been  a 
410  Member  of  the  United  States  Congress?.  A.  Since 
January  1937. 

Q.  Continuously?  A.  Yes,  sir.  j 

Q.  From  what  State  are  you  a  Congressman?  A.  Penn¬ 
sylvania. 

Q.  During  the  period  that  you  have  been  a  Member  of 
the  House,  have  you  at  any  time — Excuse  me. 

Will  you  state  your  full  name  for  the  record,  Congress¬ 
man?  A.  Herman  E.  Eberharter. 

Q.  I  thought  your  name  was  so  well  known  everyone 
would  know  you. 

During  the  time  that  you  have  been  a  member  of  the 
House  have  you  at  any  time  been  a  member  of  the  House 
Committee  on  Un-American  Activities?  A.  I  have  been. 

Q.  During  what  period  or  periods  have  you  been  such  a 
member?  A.  From  February  1943  until  January  1945, 
about  two  years.  j 

Q.  And  both  as  a  member  of  the  committee  and  ias  a 
Congressman,  have  you  been  familiar  with  the  activities  of 
the  House  committee  on  Un-American  Activities  during 
the  period  of  its  existence?  A.  I  have  been  fairly 
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410  familiar  with  it.  I  have  followed  its  proceedings 
fairly  closely. 

Q.  Were  you  present  in  the  House  on  the  date  when  the 

matter  with  respect  to  certification  of  the  facts  concerning 

the  John  Howard  Lawson  proceedings  were  considered  by 

the  House?  A.  I  was  present  at  that  session,  yes,  sir. 

Q.  You  participated  in  the  debate,  did  you?  A.  I  did. 

Q.  And  during  the  course  of  that  presentation  on  the 

part  of  Mr.  Thomas  and  other  members  of  the  committee, 

will  vou  state  whether  or  not  there  was  submitted  to  Con- 
•> 

gress  all  or  any  portion  of  a  statement  which  John  Howard 
Lawson  had  offered  to  the  committee  during  its  hearings? 

Mr.  Hitz:  Excuse  me.  Do  not  answer.  I  object  to  it  as 
imaterial. 

The  Court:  Sustained. 

Mr.  Margolis:  I  would  like  to  offer  to  prove,  Your 
Honor - 

Mr.  Hitz:  I  am  sorry.  I  think  the  offer  of  proof  cannot 
be  made  in  front  of  the  jury. 

The  Court:  Aproach  the  bench. 

(The  following  occurred  at  the  bench:) 

Mr.  Margolis:  I  would  like  to  offer  to  prove  that  if  the 
witness  had  been  allowed  to  answer  the  last  question  his 
answer  would  have  been  that  the  matter  of  the  statement 
was  not  mentioned  in  any  way  and  was  not  submitted 

411  and  no  single  word  of  any  statement  of  John  Howard 
Lawson  was  referred  to  or  read  during  the  course  of 

said  debate. 

The  Court:  All  right. 

Mr.  Hitz :  I  would  like  to  suggest,  too,  at  this  time,  that 
it  be  the  position  of  the  Government  that  any  question  along 
this  line  would  be  immaterial  as  well.  Perhaps  if  you  plan 
such  a  thing,  it  can  be  ruled  on  here  and  it  will  save  more 
time.  I  think  it  is  a  question  of  law,  if  anything,  and  not  a 
question  for  the  jury. 

Mr.  Margolis:  I  am  submitting  it  as  both. 
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The  Court:  I  have  sustained  the  objection,  Mr.  Margolis 
has  made  his  proffer,  and  the  record  will  so  show. 

Mr.  Margolis:  If  I  might  make  a  suggestion  to  save 
time,  there  may  be  other  objections  which  may  be  sus¬ 
tained.  May  I  reserve  my  offer  of  proof  until  the  conclusion 
of  this  witness’s  answers,  instead  of  doing  it  individually? 

The  Court:  Yes. 

Mr.  Margolis:  It  is  understood  that  I  reserve  that  and 
also  state  it. 

i 

(After  leaving  the  bench  the  following  occurred:) 
By  Mr.  Margolis : 

i 

Q.  Congressman  Eberharter,  I  show  you  four  documents 
that  have  been  marked  here  as  I  will  indicate.  The  first  of 
them  is  Defendant’s  Exhibit  No.  4  for  identification!,  being 

a  telegram  to  Honorable  John  Parnell - 

413  Mr.  Hitz:  Excuse  me.  Just  show  it  to  him.  Do 
not  tell  him  about  it.  j 

Mr.  Margolis:  Well,  I  did  not  know  counsel  yas  so 
touchy  about  this. 

Mr.  Hitz :  He  is  not ;  I  am. 

7  ! 

By  Mr.  Margolis : 

Q.  Just  look  at  the  document.  We  won’t  mention  a 
word  of  it.  Tell  us  whether  or  not  that  document  was, 
during  the  course  of  the  debate,  or  any  part  of  it,  con¬ 
sidered  by  the  Congress  (handing  a  document  fo  the 
witness). 

Mr.  Hitz :  Mr.  Congressman,  before  yon  answer  thte  ques¬ 
tion,  indicate  that  you  have  read  it  and  are  ready  to 
answer  it,  but  do  not  answer  it  until  I  have  a  chance  to 
object. 

The  Witness  (after  looking  at  the  document) :  First  you 
want  to  know - 

Mr.  Hitz:  Excuse  me,  sir.  Have  you  read  it ? 

The  Witness:  Yes,  I  have  read  practically  all  of  it.  I 
have  read  enough  to  identify  whether  or  not  I  have  seen  it 
before. 


Mr.  Hitz:  Yes,  sir. 

I  object  to  his  answering  the  question  whether  some  or 
all  of  it  was  before  the  bodv  at  that  time. 

The  Court:  I  will  sustain  the  objection. 

By  Mr.  Margolis: 

413  I  will  show  vou  Defendant’s  Exhibit  No.  5  for 
identification  and  ask  you  the  same  question  with 

respect  to  that.  Suppose  you  just  glance  at  enough  of  it 
to  see  if  it  is  something  that  you  are  familiar  with,  and 
then  do  not  answer  the  question.  Wait  for  counsel  to  object 
(handing  a  document  to  the  witness). 

(The  witness  looked  at  the  document.) 

The  Court :  I  understand  that  those  exhibits  are  the  ones 
that  have  been  excluded — that  is,  the  telegram  to  the  com¬ 
mittee  and  the  motion  to  quash  the  subpoena? 

Mr.  Margolis :  And  the  motion  to  cross  examine. 

The  Court :  And  the  motion  to  cross  examine.  Very  well. 

By  Mr.  Hitz: 

Q.  Are  you  able  to  identify  the  document  shown? 

Mr.  Margolis:  I  object  to  that.  That  is  the  precise  thing 
I  want  to  ask  him.  If  I  am  allowed  to  ask  him  that  ques¬ 
tion,  I  will  proceed. 

Mr.  Hitz :  His  appearance  on  the  stand  was  that  he  was 
ready  for  me  to  object,  if  I  may  do  so. 

Mr.  Margolis:  I  suggest  that  if  counsel  wants  to  object 
he  make  his  objection,  not  cross  examine  the  witness  before 
I  finish  my  direct  examination. 

The  Court:  He  is  not  cross  examining  the  witness.  He 
is  asking  the  witness  if  he  recognizes  the  document. 

Mr.  Margolis:  Well,  I  think  that  is  cross  exami- 

414  nation,  Your  Honor. 

Mr.  Hitz:  It  is  not  in  this  jurisdiction. 

The  Court :  We  will  have  no  argmnent  about  it. 

Proceed,  gentlemen. 
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Mr.  Margolis:  Is  there  an  objection  to  the  question? 

Mr.  Hitz :  There  is  an  objection.  It  is  imaterial.  j 

The  Court:  I  will  sustain  the  objection. 

By  Mr.  Margolis : 

Q.  I  now  show  you  a  document  that  has  been  marked  as 
Defendant’s  Exhibit  No.  6  for  identification  and  will  ask 
you  the  same  question  with  respect  to  that  document  (hand¬ 
ing  a  documnet  to  the  witness).  A.  (After  looking  at  the 
document)  Now,  just  what  is  the  question,  please? 

Q.  I  will  repeat  the  question. 

During  the  House  consideration  of  the  certification  of 
the  facts  concerning  the  John  Howard  Lawson  matter  to 
the  United  States  District  Attorney,  was  this  document  or 
any  part  of  it  presented  or  considered?  By  “this! docu¬ 
ment”  I  am  referring  to  Defendant’s  Exhibit  No.  |6  for 
identification. 

Mr.  Hitz :  I  object.  Immaterial. 

The  Court:  Sustained. 

j 

By  Mr.  Margolis: 

Q.  I  will  now  ask  you  the  same  question  with  respect  to 

Defendant’s  Exhibit  No.  7  for  identification  (hand- 
415  ing  a  document  to  the  witness). 

(The  witness  looked  at  the  document.) 

Mr.  Hitz:  The  Government  objects.  Immaterial.  ; 

By  the  Court : 

Q.  Do  you  rcognize  that  document?  Have  you  rea!d  the 
document?  A.  I  have  read  it  enough  so  that  I  am  able  to 
answer  the  question. 

•  The  Court:  I  will  sustain  the  objection. 

By  Mr.  Margolis : 

Q.  Congressman,  upon  the  basis  of  the  debates  which 
transpired  in  Congress  and  your  knowledge  of  the  Holly¬ 
wood  investigation,  the  knowledge  of  the  workings  of  this 
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committee,  have  vou  reached  anv  conclusion  as  to  whether 
this  committee  was  pursuing  a  legislative  purpose  during 
the  course  of  these  investigations? 

Mr.  Hitz :  I  am  sorry.  Do  not  answer.  I  object.  It  is 
material. 

The  Court:  Sustained. 

Mr.  Margolis:  Do  I  understand  immateriality  is  the 
only  ground? 

416  Mr.  Hitz:  No.  I  have  a  general  objection  which 
goes  to  all  of  this  line. 

By  the  Court : 

Q.  You  were  on  the  committee  prior  to  1947,  -were  you 
not,  Congressman?  A.  Yes,  sir. 

The  Court:  Objection  sustained. 

By  Mr.  Margolis: 

Q.  Upon  the  basis  of  the  information  which  you  had  as 
a  Congressman,  your  knowledge  of  the  workings  of  the 
committee  during  your  many  years  in  Congress,  and  during 
your  activities  as  a  member  of  the  comittee,  did  you  reach 
any  conclusion  as  to  whether  the  Hollywood  investigation 
was  conducted  for  the  purpose  of  obtaining  information  for 
legislative  purposes  or  for  the  purpose  of  blacklisting,  ex¬ 
posure,  and  similar  objectives  of  a  non-legislative  char¬ 
acter? 

Mr.  Hitz:  Object. 

The  Court:  Sustained. 

By  Mr.  Margolis: 

Q.  Congressman  Eberharter,  you  wTere  a  member  of  the 
committee,  I  think  you  said,  in  1944;  is  that  right?  A.  Yes. 

Q.  At  that  time  did  you  attend  a  subcommittee  hearing 
of  that  committee  which  had  as  its  purpose  the  investiga¬ 
tion  of  the  PAC?  You  may  look  at  this  to  refresh 

417  your  recollection,  Congressman  (handing  a  document 
to  the  witness).  A.  Yes.  There  were  many  hearings 
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— I  think  many  hearings  on  PAC  activities.  I  woqld  not 
say  that  I  attended  all  of  them.  j  • 

Q.  You  attended  one  or  some  of  the  hearings?  AL  I  am 
certain  I  attended  one,  anyhow,  and  maybe  more  than  that. 

Q.  During  the  course  of  the  hearing  or  hearings  tliat  you 
attended  did  vou  state - 

V 

Mr.  Hitz:  Excuse  me.  I  object.  I  have  seen  wnat  the 
question  is  going  to  be.  It  is  objectionable  and  it  bliould 
be  presented  to  the  Court  first.  If  it  is  read,  the  harm  is 
done,  if  there  is  any  harm  in  it. 

Mr.  Margolis:  I  do  not  know  what  harm  counsel  is 
afraid  of. 

I  would  like  the  oportunity  to  put  the  question^  Your 
Honor. 

(The  following  ocurred  at  the  bench :) 

Mr.  Margolis:  The  question  I  would  like  to  ask  is 
whether  or  not  he  said — I  am  reading  from  the  hearings  of 
the  Special  Committee  on  Un-American  Activities  of  the 
House  of  Representatives,  Volume  17,  page  10374,  in  which 
Mr.  Eberharter  said - 

“I  am  perfectly  willing.  This  committee,  with  its 
high  salaried  staff,  is  carrying  on  a  sniping 
418  political  campaign  against  the  Democratic  Party, 
and  there  isn't  one  well  informed  Washingtbn  ob¬ 
server  that  wouldn’t  know  that  to  be  the  fact.”! 

The  Court:  Is  that  all? 

Mr.  Margolis:  There  will  be  a  series  of  questions  follow¬ 
ing  that. 

The  Court:  I  sustain  the  objection.  That  is  excluded. 

Mr.  Margolis:  I  would  follow  that  by  asking  the  Con¬ 
gressman  what  he  referred  to  in  that  statement,  j  and  I 
offer  to  prove  that  he  would  testify  that  his  experience 
with  the  committee  at  that  time  and  since  then  was  that  it 

I 

was  a  body  which  was  attacking  the  New’  Deal,  attacking 
all  New  Deal  characteristics - 

Mr.  Hitz:  Can  you  lower  your  voice  just  a  little  bit? 
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Mr.  Margolis :  I  am  sorry.  I  have  a  loud  voice.  It  is  not 
intentional. 

Mr.  Hitz:  I  know. 

Mr.  Margolis:  - and  not  engaged  in  obtaining  infor¬ 

mation  for  the  purpose  of  legislation;  and  that  he  would 
give  many  examples. 

I  do  not  want  to  take  the  time  of  the  Court,  but  I  indicate 
that  they  are  the  kind  set  forth  in  previous  offers  of  proof. 

The  Court :  Very  well.  They  will  be  excluded. 

Mr.  Margolis :  Then,  I  would  next  ask  the  witness 

419  whether  or  not  he  made  this  statement : 

“This  committee  is  using  the  funds  appropriated 
by  Congress  to  employ  a  high  salaried  personel  for  a 
purpose  which  I  think  is  highly  improper,  and  as  I 
said  before,  I  think  every  informed  observer  in  Wash¬ 
ington  will  agree  with  me  on  that.” 

I  assume  the  objection  will  be  sustained,  so  I  will  go 
on  with  mv  offer. 

Upon  asking  further  appropriate  questions,  he  would 
testify  that  what  he  was  referring  to  as  being  highly  im¬ 
proper  was  that  the  committee  was  engaged  in  sniping  at 
ideas  with  which  it  disagreed  and  which  could  not,  by  any 
stretch  of  the  imagination,  be  construed  to  be  un-American 
and  subversive;  and  that  it  was  using  the  committee  as  a 
political  instrumentality  directed  against  the  New  Deal  and 
directed  against  progressive  ideas,  and  in  that  connection 
that  he  would  cite  many  examples,  which  I  have  included  in 
the  offer  of  proof  already  made. 

The  Court :  Very  well.  Excluded. 

Mr.  Margolis:  While  we  are  here,  with  respect  to  the 
questions  to  which  objections  were  sustained,  while  he  is 
on  the  stand,  I  offer  to  prove  that  he  -would  testify,  with 
respect  to  Defendant’s  exhibits  4,  5,  6,  and  7  for  identifica¬ 
tion,  that  they  were  not,  nor  was  any  part  of  them,  pre¬ 
sented  to  or  considered  during  the  course  of  the 

420  Congressional  debates. 

The  Court:  Very  well. 
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Mr.  Margolis:  With  respect  to  the  questions  tjhat  I 
asked  him  concerning  his  opinions  as  to  the  purpose  of  the 
Hollywood  investigation,  I  offer  to  prove  that  his  answers 
in  each  case  would  be  that  it  was  not  a  legislative  purpose, 
but  was  for  the  other  purposes  indicated  in  the  questions. 
I  do  not  remember  my  exact  questions. 

The  Court.  Very  well. 

Mr.  Margolis:  That  completes  my  offer  of  proof‘d  Your 
Honor. 


(After  leaving  the  bench  the  following 


occu 


rred:) 


Mr.  Margolis:  In  view  of  Your  Honor’s  rulings,  X  have 
no  more  questions.  ! 

Mr.  Hitz:  No  cross  examination. 

Mr.  Margolis:  Thank  you  very  much,  Congressman. 


(The  witness  left  the  stand.) 


Air.  Katz :  Our  next  witness  is  Mr.  Ben  Caplon. 
Thereupon - 

Ben  Caplon 


was  called  as  a  witness  and,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 


Direct  Examination 
Bv  Mr.  Katz: 

421  Q.  Your  full  name  is  Ben  Caplon?  A.  Yes. 

Q.  Are  you  here  under  a  subpoena,  sir?  A.  Yes, 
sir.  i 

Q.  Are  you  connected  with  the  chain  of  the  motion  pic¬ 
ture  company  known  as  Columbia  Pictures  Corporation? 
A.  Yes,  sir. 

Q.  Have  you,  pursuant  to  subpoena,  brought  into  this 
court  the  positive  print  of  the  following  motion  'picture 
written  by  the  defendant,  John  Howard  Lawson,  Counter 
Attack?  Do  you  have  it  here?  A.  I  don’t  know  whbther  it 
is  a  positive  or  negative — it  is  a  positive. 

Q.  It  is  a  positive  print?  That  is,  it  is  the  entire  motion 
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picture  as  it  is  exhibted  on  the  screen;  is  that  correct?  A. 
Yes. 

Q.  Now,  have  you,  in  addition,  brought  into  court,  pur¬ 
suant  to  subpoena,  any  other  prints  of  motion  pictures 
written  by  the  defendant,  John  Howard  Lawson,  and  dis¬ 
tributed  by  Columbia  Pictures  Corporation  ?  A.  I  have  two 
more  prints  there. 

Q.  Will  you  state  their  names?  A.  Sahara  and  The 
Jolson  Story. 

Q.  Have  you  likewise,  pursuant  to  subpoena,  produced, 
and  do  you  have  before  you,  the  scripts  covering 

422  each  of  those  motion  pictures?  A.  Here  I  have 
Counter  Attack.  The  others  are  outside. 

Mr.  Katz:  At  this  time  I  offer  into  evidence,  and  ask 
that  the  Court  permit  the  jury  to  see,  first,  the  positive 
print  of  the  motion  picture  Counter  Attack,  which  is  here 
in  court,  and  may  I  be  heard  on  the  basis  for  that  offer 
of  proof? 

The  Court :  Come  to  the  bench. 

Mr.  Hitz :  I  object  to  it,  Your  Honor. 

(The  following  occurred  at  the  bench :) 

Mr.  Katz:  With  respect  to  the  prints,  Judge  Curran,  I 
call  your  attention  to  the  fact  that  when  Mr.  Thomas  testi¬ 
fied  on  direct  at  the  instance  of  the  Government,  and  I  am 
now  reading  from  page  293,  he  was  asked  by  Mr.  Stripling 
the  question: 

“Did  you  write  the  picture  Counter  Attack,  Columbia ?” 
And  Mr.  Lawson  answered : 

“  Correct.’ ’ 

Mr.  Thomas,  while  he  was  also  on  the  stand,  testified 
that  the  hearing  was  into  the  subversive  activities  in  the 
motion  picture  industry. 

We  think  that  this  print  should  be  viewed  by  the  jury 
for  the  following  reasons: 

In  the  light  of  the  fact  that  Mr.  Thomas  testified 

423  that  it  was  an  investigation  into  subversive  activi¬ 
ties,  it  is  apparent  that  he  then  went  on  at  that 


311 


hearing  and  inquired  about  the  picture  Counter  Attack^  and 
the  jury  heard  Mr.  Stripling  ask  the  question: 

“Counter  Attack,  Columbia?” 

“Mr.  Lawson.  Correct.” 

The  very  context  is  that,  since  it  was  an  investigation 
into  un-American  activities  and  touched  upon  the  work  of 
Mr.  Lawson  on  the  picture  Counter  Attack,  to  understand 
first  the  answers  of  Mr.  Lawson,  and,  second,  to  show  non¬ 
legislative  purpose,  on  the  ground  that  these  pictures  jwere 
available  to  anyone  to  see,  that  inquiry  about  the  pictures 
which  was  inquired  into  was  for  the  purpose  which  we  say 
it  was,  namely,  to  drive  Mr.  Lawson  out  of  the  industry. 

Believing  that  the  jury  has  the  right,  in  the  light  of  the 
question  and  answer  of  Mr.  Thomas,  to  sec  the  matter 
which  Mr.  Lawson  was  interrogated  about,  and  in  the  light 
of  our  contention  that  there  was  no  reasonable  hypothesis, 
excepting  one  which  was  non-legislative — and  we  have  to 
show  it  step  by  step — and  because  we  believe  the  question 
of  non-legislative  purpose,  under  the  Sinclair  case,  is  a 
question  of  fact  for  the  jury,  we  ask  Your  Honor  to; view 
yourself  the  picture  itself,  Counter  Attack. 

The  Court:  I  will  sustain  the  objection,  and  I  am  rul¬ 
ing  now  that  no  picture  will  be  shown  of  any  film 

424  of  anv  kind  or  character.  j 

•> 

Mr.  Katz:  Shall  I  then  make  the  offer  while  we 
are  here,  Judge? 

Mr.  Kenny:  Would  that  be  advisable?  We  spend  so 
much  time  up  here. 

Mr.  Katz :  Which  do  you  want  me  to  do? 

The  Court :  Do  what  you  want  to  do. 

Mr.  Katz:  Shall  I  get  my  notes  of  the  prints  and  the 
witnesses  ? 

The  Court :  Do  whatever  you  want  to  do. 

425  Mr.  Katz:  It  is  easier  to  get  it  in  writing. 

The  Court:  You  will  submit  it  later? 

Mr.  Katz:  Yes,  later  on. 

The  Court :  Very  well. 

(After  leaving  the  bench:) 
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Mr.  Katz:  In  the  light  of  Your  Honor’s  ruling  that  the 
picture  cannot  be  shown,  I  haven’t  any  further  questions  of 
Mr.  Caplon. 

The  Court :  Very  well. 

Mr.  Hitz:  No  cross  examination. 

(The  witness  left  the  stand.) 

Mr.  Katz:  Call  Mr.  Dore  Schary. 

Thereupon - 


Dore  Schary 

was  called  as  a  witness  and,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination 
By  Mr.  Katz : 

Q.  Will  you  state  your  full  name  for  the  record,  Mr. 
Schary?  A.  Dore  Schary. 

Q.  Will  you  state  what  your  ocupation  is,  please!  A.  I 
am  second  vice  president,  in  charge  of  production,  at  RKO 
Studios. 

Q.  For  how  long  have  you  been  a  writer  or  pro- 
426  ducer  of  motion  pictures  ?  A.  For  a  period  of  fifteen 
and  a  half  years. 

Q.  In  the  summer  of  1947,  Mr.  Schary,  were  you  visited 
by  representatives  of  the  House  Committee  on  Un-Ameri¬ 
can  Activities,  who  were  identified  by  Mr.  Thomas  yester¬ 
day  as  Messrs.  H.  A.  Smith  and  A.  B.  Leckie?  A.  I  was. 

Q.  You  were  visited  by  those  representatives  from  the 
House  Committee,  were  you,  before  the  hearings  opened  in 
Washington  on  October  20,  1947?  A.  Yes,  sir;  it  was  in 
the  summer  of  1947  some  time. 

Q.  And  before  October  20?  A.  That  is  right. 

Q.  At  that  time  you  were  in  charge  of  production  at 
RKO  ?  A.  That  is  right. 

Q.  During  the  course  of  that  visit  from  the  representa¬ 
tives  of  the  House  Committee  on  Un-American  Activities, 
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did  they  say  to  you  that  there  was  going  to  be  trouble  in 

the  motion  picture  industry - 

Mr.  Hitz:  Just  a  moment.  I  object.  I  would  like  to 
have  an  opportunity  to  object. 

I  object,  first  of  all,  because  it  is  a  leading  question. 

The  Court:  I  will  let  him  complete  the  question;  then 
I  will  rule  on  it. 

427  Mr.  Katz:  Will  the  reporter  kindly  read  the  ques¬ 
tion  so  far? 

i 

The  Reporter  (reading):  “During  the  course  bf  that 
visit  from  the  representatives  of  the  House  Committee  on 
Un-American  Activities,  did  they  say  to  you  that  there  was 

going  to  be  trouble  in  the  motion  picture  industry - ” 

| 

By  Mr.  Katz : 

Q.  (Continuing)  from  the  House  Committee  on  Un- 
American  Activities  unless  something  was  done  toi  clean 
out  the  industry  by  the  producers? 

Mr.  Hitz:  Excuse  me.  I  object. 

The  Court:  Sustained. 

Mr.  Katz:  Upon  the  ground  that  it  is  leading,  counsel? 
Mr.  Hitz :  Leading  and  immaterial — both. 

Mr.  Katz:  I  will  attempt  to  reframe  it  with  respect  to 
the  leading  part. 

Mr.  Hitz :  It  has  already  been  ruled  out. 

The  Court :  I  have  excluded  it,  Mr.  Katz. 

Mr.  Katz:  Just  so  that  I  understand  it,  it  is  not  merely 
because  it  is  leading;  it  is  also  on  the  substantive  ground. 

We  have  an  offer  of  proof  that  we  should  like  to  make, 
with  Mr.  Dore  Schary  on  the  stand,  of  what  wTe  intend  to 
prove  with  respect  to  the  purpose  of  the  committee  to 
blacklist - 

Mr.  Hitz :  I  object  to  this  statement  before  the 
jury. 

428  The  Court :  Come  to  the  bench. 

i 

(At  the  bench:) 
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Mr.  Katz:  Judge  Curran,  this  goes  to  the  particular 
committee — that  is,  the  1947  committee.  It  goes  to  the 
activities  in  connection  with  this  particular  hearing. 

Through  Dore  Schary  on  the  witness  stand,  if  permitted 
to  answer  this  series  of  questions,  we  will  show  that  the 
committee  had  its  representatives  threaten  the  motion  pic¬ 
ture  industry  that  unless  they  got  rid  of  John  Howard 
Lawson,  among  others,  there  would  be  trouble;  that  they 
would  have  trouble  on  their  hands  with  the  House  Com¬ 
mittee  ;  and  we  would  then  go  on  to  show  that  it  was  simply 
because  the  Hollywood  motion  picture  industry  refused  to 
discharge  the  men  because  of  their  claimed  political  beliefs 
— including  the  defendant — John  Howard  Lawson — that 
this  inquiry  proceeded  on  October  20,  and  that  the  de¬ 
fendant,  John  Howard  Lawson,  "was  called  before  the  com¬ 
mittee. 

The  Court:  Very  well.  That  is  your  proffer;  it  is  in  the 
record. 

Mr.  Katz :  Do  you  object  to  the  offer? 

Mr.  Hitz:  Yes;  I  objected  down  at  the  table. 

I  would  like  also  to  make  this  suggestion:  that  if  you 
have  other  motions  of  this  kind,  I  think  they  should  be 
heard  at  the  bench. 

Mr.  Katz:  Yes;  if  the  Court  will  give  us  an  idea 
429  of  how  he  is  going  to  proceed.  Again,  I  think  I  had 
better  do  it  in  writing.  There  were  similar  visits. 
I  do  not  want  to  misquote  these  men,  frankly. 

Mr.  Kennv:  I  think  you  could,  if  Mr.  Hitz  did  not 
object - 

Mr.  Katz:  There  will  be  additional  ones  in  writing.  Shall 
I  go  forward  with  Mayer,  and  then  do  the  same  thing  on 
this  offer? 

The  Court :  Do  it  right  now,  because  if  it  is  going  to  be 
this  type  of  testimony,  I  am  going  to  exclude  it,  so  you  can 
have  your  objection  in  the  record. 

Mr.  Katz:  Is  that  agreeable,  Mr.  Hitz? 

Mr.  Hitz:  Yes. 
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Mr.  Katz:  We  have  under  subpoena  Mr.  Louis  B.  flayer, 
head  of  Metro-Goldwyn-Mayer  Studios  at  Culver  City, 
California.  On  the  witness  stand,  under  oath,  if  permitted 
to  testify,  he  would  testify  that  in  the  summer  of  1947,  and 
before  the  Hollywood  inquiry  began  on  October  20, 1^47,  he 
too  was  visited  by  representatives  from  the  House  Com¬ 
mittee  on  LTn- American  Activities,  and  called  upon  to  clean 
house  of  writers  whom  the  committee  considered  subver¬ 
sive,  and  called  upon  at  that  time,  through  public1  state¬ 
ments,  et  cetera,  not  to  continue  to  employ  certain  writers, 
among  them  John  Howard  Lawson. 

We  would  in  adition  show — and  we  could  not  show 

430  this  through  Mr.  Mayer  and  Mr.  Schary,  but  I  want 
the  record  so  to  show — that  if  permitted  to  pursue 

this  inquiry,  we  could  show  that  the  reports  of  Mr. ;  Smith 
and  Mr.  Leckie  of  their  demands  upon  the  producers,  and 
the  fact  that  they  went  up  and  made  those  demands,  were 
actually  known  to  Mr.  J.  Parnell  Thomas,  Chairman  of  the 
House  Committee,  and  that  at  the  conclusion  of  the  hfearing 
itself  Mr.  Thomas  himself  publicly  called  upon  the  motion 
picture  producers  to  clean  out  their  house.  I  may  not  be 
quoting  him  exactly,  but  it  was  to  clean  out  their  house; 
I  think  that  was  the  language. 

Mr.  Hitz:  In  connection  with  that,  I  have  something  I 
would  like  to  say.  First,  can  you  give  the  approximate 
date? 

Mr.  Katz :  Yes,  I  have  it  in  my  deposition. 

Mr.  Hitz:  That  Mr.  Mayer  would  testify  he  was  visited? 

Mr.  Katz:  In  the  summer  of  1947,  and  before  October 
20,  1947. 

Mr.  Hitz:  That  is,  after  this  hearing? 

Mr.  Katz :  Oh,  no,  before — before  October  20,  1947,  and 
during  the  summer  of  1947. 

Mr.  Hitz:  Then,  one  further  thing:  I  assume  that  this 
offer  of  proof  summarized  by  Mr.  Katz  is  made  after  a 
personal  conference  between  you  and  Mr.  Mayer? 

Mr.  Katz:  It  was  made  after  we  took  their  depositions 
in  a  civil  suit  that  was  filed  after  the  blacklist  -went 

431  into  effect. 
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Mr.  Hitz:  I  see.  It  is  bsed  on  the  actual  testimony  in 
the  depositon  in  the  civil  suit? 

Mr.  Katz:  Yes. 

(After  leaving  the  bench :) 

Mr.  Katz:  In  the  light  of  Mr.  Hitz’  objection  to  the 
further  questioning  of  Mr.  Sehary,  and  the  Court’s  ruling, 
we  have  no  further  questions  of  Mr.  Sehary. 

Mr.  Hitz:  No  cross  examination. 

The  Court:  Very  well. 

The  Witness :  Am  I  excused  as  a  witness? 

The  Court:  Yes. 

The  Witness:  I  may  leave? 

The  Court :  You  may  leave. 

Mr.  Leahy:  Does  that  mean  this  witness  is  excused  to 
go  home? 

Mr.  Hitz :  Yes ;  the  Judge  has  excused  him. 

(The  witness  left  the  stand.) 

Mr.  Margolis:  If  Your  Honor  please,  at  this  time — I  do 
not  know  whether  he  is  here,  but  he  is  under  subpoena — we 
should  like  to  have  Congressman  Rankin,  of  Mississippi, 
called  to  the  witness  stand. 

The  Deputy  Marshall :  He  does  not  answer. 

Mr.  Margolis:  Well,  we  might  check  on  the  other  three 
Congressmen  also  under  subpoena  with  the  request 
432  that  they  produce  certain  documents:  Congressman 
Thomas,  Congressman  Vail,  and  Congressman  Mc¬ 
Dowell,  who  appears  to  be  in  these  hearings. 

The  Deputy  Marshal :  There  are  none  outside. 

Mr.  Hitz:  Your  Honor,  I  was  informed  at  noon  by  Mr. 
Stripling  of  this  committee  that  any  of  those  Congressmen 
would  be  available  on  ten  minutes’  notice  by  telephone  call. 

Mr.  Margolis:  May  we  have  a  recess  wliille  we  call  Con¬ 
gressman  Rankin? 

The  Court:  I  have  to  attend  a  meeting  in  the  United 
States  Court  of  Apepals  at  half  past  three.  Do  you  have 
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anybody  else  you  can  put  on  and  then  call  him  in  the 
morning? 

Mr.  Margolis:  We  have  nothing  else. 

The  Court:  That  completes  the  defense? 

Mr.  Margolis:  I  want  to  check  with  my  co-counsel,  just 
to  make  sure  on  that  point.  May  we  have  a  couple  of  min¬ 
utes  to  see? 

Aside  from  the  written  offers  of  proof  which  we  shall 
submit,  the  Congressmen  will  be  our  last  witnesses,  i 

The  Court:  Then - 

Mr.  Margolis:  And  also  the  Clerk  of  the  Housed — Mr. 
Andrews,  the  Clerk  of  the  House.  I  do  not  suppose  he  is 
here,  either. 

Mr.  Hitz:  Were  the  Congressmen  served  with  subpoenas 
duces  tecum  or  just  for  personal  appearance  ?  j 
433  Mr.  Margolis:  They  were  served  with  subpoenas 
duces  tecum. 

Mr.  Hitz:  I  think  we  could  take  up  the  remaining  time 
by  discussing  the  subpoenas  that  were  served  on  Mr.  Strip¬ 
ling  and  Mr.  Andrews,  to  my  knowledge.  I  did  not  know 
about  the  others. 

Mr.  Margolis:  I  am  mistaken.  I  did  not  handle  that 
phase  of  the  preparation,  so  may  I  make  a  correction,  Your 
Honor?  There  is  one  additional  witness.  Subpoenas  duces 
tecum  were  served  on  Mr.  Andrews,  the  Clerk  of  the  itouse, 
and  Mr.  Stripling,  who  I  think  Mr.  Thomas  said  was  Secre¬ 
tary  of  the  committee - 

Mr.  Dibble:  Chief  investigator. 

Mr.  Margolis :  Two  other  Congressmen  have  been  served 
merely  with  personal  subpoenas — subpoenas  for  their  per¬ 
sonal  appearance. 

The  Court:  They  are  Congressmen  Vail,  and  McDowell? 

Mr.  Margolis:  Congressmen  Vail,  McDowell,  Thomas, 
and  Rankin. 

The  Court:  All  right,  ladies  and  gentlemen  of  the:  jury. 
You  may  be  excused  until  9 :45  tomorrow  morning.  Excuse 
me.  The  clerk  reminds  me  that  I  have  some  sentences  and 
some  motions,  so  I  suggest  11  o’clock. 
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Of  course,  you  will  remember  that  you  are  not  to  discuss 
this  matter  at  all  one  way  or  the  other,  or  with  any- 

434  body.  Your  minds  must  remain  open  until  the  Court 
has  finally  submitted  the  case  to  you  for  your  con¬ 
sideration  at  the  termination  of  this  suit. 

You  are  excused  until  11  o’clock  tomorrow  morning, 
ladies  and  gentlemen. 

(The  jury  was  excused  and  left  the  courtroom.  The  fol¬ 
lowing  then  ocurred:) 

Mr.  Hitz :  Your  Honor,  Mr.  Stripling  and  Mr.  Andrews 
— the  latter  being  the  Clerk  of  the  House  of  Representa¬ 
tives — each  was  served  with  four  subpoenas  by  the  de¬ 
fendant  in  this  case.  They  are  identical  subpoenas,  accord¬ 
ing  to  my  reading. 

Is  that  correct? 

Mr.  Margolis :  There  are  four. 

Mr.  Hitz :  The  four  given  to  the  one  were  the  same  four 
given  to  the  other  relative  to  the  same  material? 

Mr.  Margolis :  That  is  correct. 

Mr.  Hitz:  I  should  like  to  hand  these  up  to  the  Court, 
if  I  may. 

As  has  been  customary  in  similar  situations  where  sub¬ 
poenas  duces  tecum  have  been  served  on  officials  of  the 
Government,  the  United  States  Attorney  has  been  rquested 
by  those  parties  to  make  -whatever  representations  they 
think  should  be  made  where  the  subpoena  would  appear  to 
be  opressive  and  burdensome,  particularly  where  it  would 
not  only  be  oppressive  and  burdensome  to  fulfill 

435  those  requirements,  but  would  be  futile  if  the  ma¬ 
terial  should  be  inadmissible  at  the  trial. 

In  accordance  with  that  custom,  I  was  consulted  by  the 
Clerk  of  the  House  and  by  Mr.  Stripling  and  was  shown 
these  subpoenas.  Those  two  gentlemen  think  that  they 
would  be  greatly  oppressed  and  unreasonably  burdened  if 
they  had  to  bring  those  documents  down  to  court,  and  all 
the  more  so  if  it  should  be  a  futile  trip.  I  am  of  the  same 
view. 
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I  am  now  making  an  oral  motion  to  the  Conrt  to  quash 
the  four  subpoenas  served  on  each  of  those  two  men.  A 
reading  of  the  requirements  of  the  subpoenas  will,  I  think, 
clearly  show  that  it  would  be  unreasonable  and  oppressive 
to  have  all  that  material  brought  here,  in  view  particularly 
of  the  rulings  in  this  case  by  the  Court  that  material  of  the 
same  nature  has  not  yet  been  received  in  evidence. 

Mr.  Margolis:  May  we  be  heard,  Your  Honor? 

Mr.  Hitz :  You  will  note  that  some  of  the  material  sought 
dates  as  far  back  as  1937  or  1938. 

Mr.  Margolis :  If  Your  Honor  please,  we,  of  course,  be¬ 
lieve  that  all  of  this  material  is  necessary  to  our  defense. 
However,  we  contemplated  that  such  a  motion  might  be 
made,  and  in  order  to  facilitate  the  matter  and  to  permit 
Your  Honor  to  rule  with  respect  to  specific  items  on  the 
various  schedules,  the  items  are  numbered,  and  I  might 
indicate  to  Your  Honor  the  purpose  of  each  of  the 
436  numbered  items,  so  that  Your  Honor  could  rule  on 
each  of  those  items. 

Now,  I  do  not  know  what  order  those  are  in,  Your  Honor, 
but  there  is  one  subpoena  which  consists,  I  believe,  of!  five 
items,  starting:  “Minutes  and  memoranda  of  all  meetings 
of  the  House  Committee  on  Un-American  Activities,  of  any 
subcommittee  thereof,  between  May  26,  1938,  and  October 
20,  1947,  at  which  the  investigation  of  John  Howard  Law- 
son  was  considered,  referred  to,  or  acted  upon.’7 

With  respect  to  that  point  it  seems  to  me,  Your  Honor, 
that  nothing  could  be  more  material  than  the  records  of 
the  House  Committee,  which  would  show  the  purpose  of 
calling  John  Howard  Lawson — whether  it  was  for  a  bona 
fide  legislative  purpose  or  for  some  other  purpose,  as  we 
content  that  we  can  establish,  and  whether  they  had  before 
them  evidence  of  pertinency. 

The  Court :  That  is  not  a  question  for  the  jury,  though. 

Mr.  Margolis :  Well,  do  you  want  me  to  divide  the  ques¬ 
tion  up,  Your  Honor,  between  matters  which  might  go  to 
the  jury  and  those  which  might  not?  I  thought  I  might 
argue  them  together;  that  if  the  documents  were  ordered 
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produced,  then  we  could  decide  which  ones  went  to  the  jury 
and  which  ones  just  to  the  Court.  However,  if  Your  Honor 
desires  that  I  separate  the  arguments,  I  shall  be  glad  to 
do  so. 

The  Courts  This  says:  “Minutes  and  memoranda  of  all 
meetings  of  the  House  Committee  on  Un-American 

437  Activities,  or  any  subcommittee  thereof,  between 
May  26,  1938,  and  October  20,  1947,  at  which  the 

investigation  of  John  Howard  Lawson  was  considered, 
referred  to,  or  acted  upon.,, 

Mr.  Margolis :  That  is  right. 

The  Court :  Do  you  want  me  to  rule  on  these  items  one 
by  one? 

Mr.  Margolis:  Yes,  sir. 

The  Court:  Well,  that  is  out. 

Mr.  Margolis:  May  I  ask  Your  Honor,  in  order  that  we 
may  know  whether  to - 

The  Court :  I  am  not  going  to  require  or  have  the  Com¬ 
mittee  on  Un-American  Activities  bring  thousands  of  vol¬ 
umes  of  all  the  business  communications,  records,  and  min¬ 
utes  of  that  comimttee,  that  was  functioning  from  1938  to 
1948.  That  is,  in  the  opinion  of  the  Court,  unreasonable 
and  oppressive. 

Mr.  Margolis:  We  ask  only  for  those  referring  to  John 
Howard  Lawson.  We  assume  a  very  small  portion  of 
them  refer  to  John  Howard  Lawson. 

The  Court:  You  were  asking  that  the  committee  search 
its  files  for  ten  years  back. 

Mr.  Margolis:  May  the  request  be  modified  to  cover  a 
shorter  period? 

438  Mr.  Margolis:  We  expect  to  show  lack  of  per¬ 
tinence  and  lack  of  legislative  purpose. 

The  Court:  That  is  a  matter  for  the  Court.  WTiat  else? 

Mr.  Margolis:  I  beg  your  pardon? 

The  Court:  That  is  already  decided,  that  is  for  the 
Court,  not  the  jury. 

Mr.  Margolis:  Well,  the  manner  in  which  the  statute 
has  been  interpreted  and  applied  with  respect  to  John 
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Howard  Lawson,  ail  of  those,  they  have  been  set  out  in 
detail  in  previous  argument. 

The  Court:  The  District  Attorney  has  made  a  motion 
and  asked  the  Court  to  quash  the  subpoena  according  tb  the 
Rules  of  Federal  Procedure.  I  will  examine  them  this 
evening  and  rule  on  them  in  the  morning. 

Mr.  Margolis :  May  I  ask  this,  that  if  any  periods  ih  the 
subpoena  are  deemed  by  Your  Honor  to  be  unreasonable, 
we  will  ask  Your  Honor  to  grant  them  for  such  shorter 
period  as  to  the  Court  seem  reasonable. 

The  Court:  Very  well. 


440  Washington,  D.  C.| 

Friday,  April  16,  1948. 
The  trial  of  the  above-entitled  matter  was  resumed  be¬ 
fore  Associate  Justice  Edward  M.  Curran,  and  a  juijy,  at 
11  o’clock  a.m. 

! 

Appearances : 

On  behalf  of  the  United  States : 

i 

Mr.  William  Hrrz, 

Mr.  Oliver  Dibble. 

On  behalf  of  the  Defendant : 

Mr.  Robert  W.  Kenny, 

Mr.  Ben  Margolis, 

Mr.  Charles  J.  Katz, 

Mr.  Morris  E.  Cohn, 

Mr.  A.  R.  Rosenwein, 

Mr.  Martin  Popper,  and 
Mr.  Allan  R.  Rosenberg. 
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442  PROCEEDINGS 

The  Deputy  Clerk  of  Court:  The  case  of  John 
Howard  Lawson. 

Mr.  Kenny:  Ready. 

Mr.  Hitz:  Ready. 

The  Court :  Come  to  the  bench. 

(Thereupon  counsel  approached  the  bench  and  the  fol¬ 
lowing  proceedings  were  had :) 

The  Court:  I  have  gone  over  very  carefully  the  sub¬ 
poenas  duces  tecum  that  have  been  filed  in  this  case  directed 
to  John  Stripling  and  also  John  Andrews,  Clerk  of  the 
House  of  Representatives,  and  I  find  that  for  the  most  part 
it  calls  for  material  I  have  already  excluded,  and  I  find  that 
they  are  unreasonable  and  oppressive,  so  I  will  grant  the 
motion  to  quash,  to  which  you  may  have  an  exception. 

Mr.  Margolis:  So  we  won’t  have  to  do  this  all  over,  you 
are  ruling  on  each  item  separately? 

The  Court :  I  went  over  each  item  separately. 

Mr.  Margolis:  Just  so  it  will  be  recorded  that  we  sub¬ 
mitted  each  item  separately. 

The  Court:  That  is  correct. 

Mr.  Margolis:  Otherwise  we  would  like  to  have  it  done 
separately.  The  subpoenas  will  be  a  part  of  this  record? 

The  Court:  Oh,  yes,  they  are  filed. 

Mr.  Kenny:  The  Judge  described  them,  the  ones 

443  which  were  discussed  yesterday. 

The  Court :  I  identified  them. 

Mr.  Margolis:  May  I  state,  Your  Honor,  what  we  ex¬ 
pect  to  elicit  through  these  records? 

The  Court:  I  do  not  think  it  is  necessary  on  a  motion 
to  quash  subpoenas. 

Mr.  Margolis:  It  might  be  of  benefit  to  Your  Honor  to 
know  just - 

The  Court:  Well,  go  ahead. 

Mr.  Margolis:  We  hope  to  be  able  to  elicit  through 
these  records  that  the  committee  was  authorized  to  conduct 
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the  investigation  in  Hollywood  and  others  only  through 
the  full  committee.  We  expect  to  elicit  through  these  rec¬ 
ords  that  at  the  time  that  committee  ordered  the  hearings 
that  they  did  not  do  so  for  the  purpose  of  obtaining  infor¬ 
mation,  and  that  the  hearings  were  not  necessary  for  legis¬ 
lation,  but  they  did  so  for  the  purpose  of  carrying  on  a  fight 
against  the  industry,  to  force  it  to  make  the  kind  of  motion 
pictures  the  committee  thought  should  be  made,  and  to 
cease  to  make  types  of  motion  pictures  which  they  thought 
should  not  be  made,  and  to  force  the  industry  to  fire  such 
persons  who  members  of  the  committee  thought  should  not 
be  working  in  the  industry ;  that  these  were  the  main!  pur¬ 
poses  and  that  there  was  absolutely  no  purpose  whatever 
of  obtaining  information  for  legislative  purposes 
444  and,  as  a  matter  of  fact,  we  expect  to  prove  from 
those  records  that  at  the  time  the  committee  decided 
to  hold  the  hearings  they  felt  they  had  the  complete  infor¬ 
mation  which  they  expected  to  bring  out  in  the  hearing,  and 
not  for  the  purpose  of  obtaining  information  at  all. 

Those  and  the  other  things  I  have  previously  seated 
here  I  think - 

The  Court:  Very  well. 

Mr.  Hitz:  Your  Honor  the  defense  witnesses  from  Con¬ 
gress  have  gotten  in  touch  with  me  and,  as  I  stated  yester¬ 
day,  they  are  still  holding  themselves  on  ten  minutes  call 
to  come  down  here.  In  view  of  the  course  that  defense 
evidence  has  taken  in  this  case,  and  the  rulings  oh  the 
evidence  as  it  has  been  offered,  I  would  like  to  suggest  to 
the  Court  that  we  do  not  carry  those  four  men  along;  who 
have  important  duties,  and  to  bring  them  down  with  the 
likelihood  that  their  testimony  will  not  be  permitted;;  that 
counsel  stated  the  purpose  of  calling  them  for  was 


The  Court:  Who  are  they,  Rankin  and  who  else? 

Mr.  Margolis:  Before  we  go  forward  I  wonder  if - 

I  have  one  thing  in  mind  that  we  sugegsted  yesterday^  that 
if  you  felt  the  period  was  too  long  we  would  shorten  the 
time  requested. 
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The  Court:  I  have  denied  them  as  you  have  submitted 
them  to  me. 

Mr.  Margolis:  De  we  understand  that  we  would 

445  get  further  consideration  if  we  filed  for  the  identical 
material  but  for  a  shorter  period  of  time? 

The  Court :  I  have  ruled  on  these  subpoenas. 

Mr.  Margolis:  We  would  like,  then,  to  get  out  subpoenas 
for  a  shorter  period  of  time  and  limit  that  period  in  the 
subpoena  for  the  period  from  January — the  date  upon 
which  Mr.  Thomas  became  Chairman. 

The  Court :  The  thing  for  you  to  do  is  to  issue  the  sub¬ 
poena  and  have  it  served,  and  if  there  is  any  objection, 
counsel  will  have  to  make  it. 

Mr.  Margolis :  Of  course,  we  are  in  court  now. 

The  Court :  You  could  have  it  issued  forthwith.  It  would 
take  about  five  minutes,  and  one  of  counsel  could  do  that. 

Now,  who  are  the  others,  Rankin,  Vail,  McDowell  and 
Thomas?  What  do  you  expect  to  prove  by  Rankin? 

Mr.  Margolis:  Your  Honor,  the  statement  of  this  may 
take  some  little  time.  It  might  be  better  to  exclude  the 
jury. 

The  Court :  Just  tell  me  briefly  what  you  expect  to  prove 
by  Rankin  and  Thomas. 

Mr.  Margolis:  One  of  the  items  we  expect  to  prove, 
Your  Honor,  is  that  the  committee  was  extended  in  Jan¬ 
uary — withdraw  that;  that  the  House  Committee  on  Un- 
American  Activities  which,  prior  to  January,  1945, 

446  had  been  a  special  or  non-permanent  committee,  had 
been  made  into  a  permanent  committee  as  a  result 

of  a  resolution  introduced  by  Congressman  Rankin  in  Jan¬ 
uary  of  1945 — I  do  not  have  the  exact  date — and  as  a  result 
of  which  he  explained  that  the  purpose  was  to  amend  Rules 
10  and  11  of  the  House  Rules  so  as  to  make  the  committee 
permanent,  and  continue  what  had  been  a  special  com¬ 
mittee  as  a  permanent  committee,  and  to  continue  to  main¬ 
tain  the  records  of  the  committee  which  had  been  accumu¬ 
lated  since  its  inception  in  1938  up  to  1945  and,  to  use  his 
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own  words  appearing  in  the  Congressional  Record,  to  carry 
on  in  the  regular  way,  to  keep  this  committee  intact  land, 
above  all,  keep  those  records. 

The  Court:  That  is  on  Rankin? 

Mr.  Margolis:  Yes. 

The  Court :  Is  that  all  you  have  on  Rankin? 

Mr.  Hitz :  I  would  consider  that  immaterial  and  I  object 
to  it. 

The  Court :  Go  to  your  next  point. 

Mr.  Margolis:  The  next  point  is  that  we  would  expect 
to  prove  by  Congressman  Rankin  that  both  he  and  the 
other  members  of  the  committee  had — one  of  the  purposes 
— well,  I  think  I  have  some  preliminaries,  first  of  all,  that 
he  had  been  a  member  of  the  committee  over  a  certain 
perod  of  time,  I  have  this  period  here,  I  think  it  is  lover 
a  period  of  several  years,  that  he  was  a  member  of 
447  the  committee  and  had  some  prior  contact  with  the 
Hollywood  investigation,  that  he  participated  in 
meetings  of  the  committee  leading  to  the  Hollywood  in¬ 
vestigations,  as  a  result  of  which  it  was  decided  it  would 
be  held,  that  he  knows  the  purposes  for  which  it  wa^  de¬ 
cided  to  hold  these  meetings;  that  one  of  the  purposes 
was,  through  these  hearings,  to  attempt  to  influence  and 
affect  the  motion  picture  producers  with  respect  tb  the 
content  of  film,  and,  as  one  example,  as  brought  out  by  his 
own  statement  in  the  Congressional  Record,  that  one  of 
the  purposes  was  to  stop  the  making  of  motion  pictures 
which  showed  Negroes  in  a  good  and  favorable  light;  that 
one  of  the  reasons  John  Howard  Lawson  was  called  as  a 
witness  was  because,  among  the  Hollywood  writers  he  was 
one  of  those  who  set  out  as  a  writer  of  motion  pictures  to 
depict  Negroes  in  a  good  and  favorable  light.  j 

Without  taking  the  time  of  the  Court  to  specifically  state 
other  subject  matters  with  respect  to  which  it  was  the 
object  of  those  hearings  to  affect  and  direct  the  content  of 
motion  pictures,  I  will  state  the  purpose  of  the  hearings 
was  to  control  the  making  of  motion  pictures  in  other 
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respects,  and  in  respects  with  which  the  committee  dis¬ 
agreed  with  the  ideas  reflected  in  motion  pictures. 

The  Court:  Were  Vail  and  McDowell  along  the  same 
line? 

Mr.  Margolis:  I  haven’t  finished. 

I  expect  to  prove  through  Mr.  Rankin  that,  as  a 

448  member  of  the  committee,  he  knew  the  purpose  of 
the  committee  to  be  that  of  a  grand  jury  carrying  on 

an  investigation,  and  that  it  functioned  as  such  grand  jury 
in  connection  with  the  Hollywood  hearings;  that  this  is 
based  upon  his  participation  in  meetings  of  the  committee 
deciding  to  hold  such  hearings. 

In  addition  we  would  expect  to  prove  through  Mr.  Rankin 
all  of  those  things  which  are  contained  in  our  offers  of 
proof  heretofore  filed,  which  have  been  marked  exhibits, 
Defendant’s  Exhibit  No.  9  for  identification,  Defendant’s 
Exhibit  No.  10  for  identification,  Defendant’s  Exhibit  No. 
11  for  identification,  and  certain  oral  offers  of  proof  which 
were  made  at  the  same  time  as  these  written  offers  of 
proof  were  submitted. 

I  think  that  sufficiently  identifies  what  I  am  expecting  to 
show,  so  Your  Honor  will  know. 

The  Court :  That  covers  Rankin  ? 

Mr.  Margolis :  That  completes  Rankin. 

The  Court:  How  about  Vail? 

Mr.  Margolis:  With  respect  to  Vail,  we  expect  to  elicit 
from  him  proof  of  the  fact  that  one  of  the  purposes  of  the 
Hollywood  hearing  was  to  secure  the  discharge  and  black¬ 
listing  of  certain  persons,  including  John  Howard  Lawson 
and,  in  this  connection,  we  would  refer  to  certain  state¬ 
ments  of  Mr.  Vail,  some  of  which  appear  in  the  offers  of 
proof  heretofore  referred  to,  and  in  which,  during 

449  the  course  of  the  hearings  he  indicated  that  that 
was  the  purpose  of  the  hearings  and  in  addition,  we 

would  prove  through  him  all  of  the  things  which  I  have 
stated  we  would  prove  through  Mr.  Rankin. 

With  respect  to  Mr.  McDowell  we  would  prove  the  same 
as  to  Mr.  Vail. 
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450  We  expect  to  prove  all  of  those  matters,  pits  the 
following:  That  the  committee,  ever  since  its  incep¬ 
tion  in  1938,  has  maintained  records  and  files  which  have 
acumulated  over  a  period  of  10  years ;  that  they  now]  have 
in  their  files  considerably  over  one  million  names  of  persons 
who,  according  to  the  committee’s  standards,  are  un- 
American,  subversive,  or  communistic ;  and  that  this  file  is 
constantly  growing. 

That  these  files  are  made  available  to  all  Government 
agencies — to  all  Federal  Government  agencies — and  to 
agencies  of  State,  municipal,  and  other  subdivisions  of 
government — representative  of  other  subdivisions  of  gov¬ 
ernments — that  the  names  have  been  obtained  from  njimer- 
ous  sources  and  by  numerous  persons;  that  included  in 
these  files  of  names  are  names  of  persons  who  have  been 
declared  as  subversive,  un-American,  or  communistic  by 
persons  whom  the  committee  deems  to  be  reliable,  and 
that  is  the  only  reason  for  placing  such  names  therein. 

That  they  have  lifted  out  names  from  investigations  of 
other  committees,  without  making  any  investigations  of 
their  own;  that  of  these  more  than  one  million  names  in 
the  files,  considerably  less  than  1  per  cent  have  evqr  ap¬ 
peared  before  the  committee  or  have  been  asked  to  appear 
before  the  committee ;  that  the  great  proportion — probably 
99  per  cent  or  more — do  not  even  know  their  names  are  in 
those  files  or  are  being  used  for  these  purposes;  that 

451  one  of  the  purposes  of  the  Hollywood  investigation 
was  to  obtain  additional  names  to  be  placed  in  these 

files. 

Then,  in  addition,  these  files  contain  the  names  of  more 
than  one  thousand  organizations  which  the  committee  con¬ 
siders  to  be  un-American,  subversive,  or  communistic,  ac¬ 
cording  to  its  standards;  that  they  have  obtained  Ithose 
names  from  the  same  sources  as  they  obtained  the  indi¬ 
vidual  names;  and  that  with  respect  to  the  great  majority 
of  these  associations  there  has  been  no  testimony  whatso¬ 
ever  in  hearings  before  this  committee;  and  that  one  of 
the  purposes  of  these  hearings  was  to  get  additional  names 
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of  organizations  to  be  placed  in  these  files;  and  that  these 
files  are  available  in  the  same  manner  as  the  files  of  the 
individuals. 

Now,  with  respect  to  all  of  these  things  that  I  have  said 
up  to  this  time,  we  have  official  records  and  information 
which  back  up  what  I  say. 

I  want  to  now  mention  something  we  wish  to  ask  the 
witnesses  about,  about  which  we  have  no  such  documents, 
but  which  we  think  is  proper  interrogation. 

We  want  to  find  out  whether  or  not  the  information  has 
been  obtained  through  wire  tapping  and  other  illegal 
means.  We  intend  to  ask  that  question. 

That  and  the  other  offers  of  proof  which  we  have  made 
complete  what  we  expect  to  prove. 

As  far  as  the  purposes  for  which  the  testimony  is 
452  offered  are  concerned,  may  it  be  deemed  that  all  of 
the  purposes  which  have  been  heretofore  stated  and 
all  general  purposes  for  which  the  testimony  might  be  ma¬ 
terial  are  offered? 

The  Court:  Well,  I  would  exclude  that,  anyway,  so  you 
do  not  have  to  call  that  to  my  attention.  You  may  have  an 
exception. 

Mr.  Margolis :  May  it  be  understood  that  this  is  merely 
a  general  statement  of  what  we  expected  to  elicit  and  it  is 
not,  because  of  the  form  of  the  statement,  because  I  can  be 
much  more  specific — 

The  Court :  Oh,  no.  That  is  right. 

Mr.  Margolis:  It  is  the  subject  matter  we  are  talking 
about. 

The  Court :  That  is  right ;  surely. 

Mr.  Hitz :  Your  Honor — Mr.  Katz,  I  think  this  concerns 
you  a  little  bit — yesterday  when  Mr.  Schary  was  on  the 
stand,  you  made  at  the  bench  an  offer  of  proof  that  con¬ 
cerned  what  was  said  to  him  by  some  investigators  of  the 
committee. 

Mr.  Katz:  Right. 

Mr.  Hintz:  After  that  offer  of  proof  I  asked  if  it  was 
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based  on  a  personal  interview,  and  you  stated  it  cams  from 
the  deposition. 

Mr.  Katz:  Right. 

Mr.  Hitz :  I  have  examined  the  deposition,  and  there  is 
quite  an  important  difference  between  it  and  the 

453  statement  that  you  put  in.  I  would  like  to  ball  it 
to  your  attention. 

Mr.  Katz:  I  think  not.  Have  you  the  deposition  here? 
Mr.  Hitz:  I  would  like  to  call  it  to  your  attention,  and 
then  we  can  discuss  the  way  it  should  be  put  in. 

Mr.  Katz:  Do  you  have  the  exact  deposition?  I  think  I 
can  show  it  to  you. 

I  think  I  can  show  it  to  him  almost  verbatim. 

Mr.  Hitz:  I  noticed  in  the  statement  you  made  of  it,  it 
begins  at  page  112.  Let  us  direct  our  attention  to!  what 
I  consider  to  be  a  discrepancy. 

You  stated  on  page  428  of  our  record: 

“Through  Dore  Schary  on  the  witness  stand,  if  per¬ 
mitted  to  answer  this  series  of  questions,  we  will  show 
that  the  committee  had  its  representatives  threaten  the 
motion  picture  industry  that  unless  they  got  rid  of!  John 
Howard  Lawson” — 

There  is  the  discrepancy  I  have  discovered — ‘  ‘  among 
others,  there  would  be  trouble.” 

You  will  notice  in  the  deposition  the  name  John  Howard 
Lawson  does  not  appear.  You  will  notice  no  other  name 
appears  in  there.  It  does  not  say  that  anybody  is  threat¬ 
ened  with  consequences  if  certain  people  are  not  fired. 
That  does  not  appear  in  there. 

Furthermore,  Mr.  Schary  was  asked  if  he  would  name 
to  the  investigator  persons  whom  he  thoughtj  were 

454  Communists,  and  he  refused  to  name  them.  That 
is  as  near  as  we  get  to  any  group  of  people. 

Then  he  was  asked  by  the  investigators,  if,  when  they 
read  to  him  a  list  of  suspected  Communists,  he  would  indi¬ 
cate  any  of  the  ones  he  thought  were  Communists.  He  re- 
refused  to  do  that. 
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Not  only  didn’t  he  mention  Lawson;  he  didn’t  mention 
anybody  and  he  didn’t  refer  to  any  group  that  he  said 
should  have  been  fired  or  else  there  would  be  trouble  in 
the  industry. 

Mr.  Katz:  The  testimony  of  Mr.  Schary,  if  we  were 
permitted  to  elicit  it,  would  be  that  these  representatives 
did  go  out  and  see  them ;  that  they  listed  among  the  people, 
in  their  hearings  on  May  15, 1947,  in  Los  Angeles — that  is, 
the  committee  did — a  number  of  writers  who  the  industry 
were  to  get  rid  of ;  and  that  appears  from  the — 

The  Court :  The  names  of  the  writers? 

Mr.  Katz:  Yes. 

The  Court:  In  the  deposition? 

Mr.  Katz :  Not  in  the  deposition — that  is  what  they  are 
referring  to  in  the  deposition.  In  other  words,  in  the 
deposition  what  Mr.  Schary  said  was — he  is  quoting  these 
representatives  from  the  committee — 

“Well,  there  is  going  to  be  trouble  in  this  industry  from 
the  Un-American  Activities  Committee  unless  people  gen¬ 
erally  do  something  about  the  situation.” 

455  Dore  said,  “I  don’t  thing  there  was  any  situation 
in  existence  to  do  anything  about  and  they  left.” 

The  situation  that  this  talks  about — 

Mr.  Hitz:  Just  a  moment. 

Mr.  Katz :  Now,  just  a  moment.  You  do  not  let  me  ask 
any  questions,  and  I  am  trying  to  show  the  casual  rela¬ 
tionship  between  that  answer,  which  would  be  developed  by 
a  sequence  of  questions,  and  now  I  will  ask  you  to  turn  with 
me  to  the  testimony  of  Mr.  Stripling,  in  the  transcript  of 
the  hearing,  and  Mr.  Thomas — I  will  show  it  to  you  in  just 
a  moment — one  of  the  writers  that  they  mentioned  on  page 
43  was  John  Howard  Lawson. 

Mr.  Hitz:  That  who  mentioned? 

Mr.  Katz:  That  Mr.  Stripling  and  Mr.  Thomas  men¬ 
tioned.  These  were  their  representatives. 

“How  were  you  successful  in  eliminating  these  influ¬ 
ences  from  your  studio?  You  do  not  choose  to  use  the 
word  ‘purge,’  ” 
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and  that  was  with  reference  to  these  men. 

Afterward  they  referred  to  John  Howard  Lawson  on 
page  49,  and,  bear  in  mind,  this  hearing  was  taking; place 
on  May  15, 1947.  Mr.  Thomas  is  questioning : 

“But  we  want  to  know  how  you  are  going  to  correct 
the  situation.  Do  you  think  they  will  keep  on  engaging 
them” — 

456  (note)  the  writers  that  they  were  talking  about; 
among  others,  immediately  prior  is  John  Howard 

Lawson — 

“and  keep  on  doing  this  until,  the  first  thing  you  know, 
the  industry  gets  a  black  eye,  or  will  they  ultimately  get 
religion  as  you  have  got  religion  ?” 

This  would  be  all  proof  developed,  if  we  were  permitted 
to  go  forward  with  Mr.  Schary. 

Mr.  Thomas  goes  on : 

“Will  they  become  aware  or  not  become  aware  and  the 
industry  get  a  black  eye?” 

“Mr.  Warner.  I  can  say  this  for  the  industry:  They 
are  all  good  Americans,  but  some  of  them  look  upon  this 
type  of  man  drawing  a  big  salary  as  being  a  good,  capable 
writer” — 

referring  to  Lawson,  among  others — 

“and  see  no  reason  why  he  should  not  keep  on  working, 
because  there  is  no  law  against  it.” 

“Mr.  Thomas.  Well,  there  is  no  law  against  it,  but  I 
want  to  tell  you  if  I  had  a  business  it  would  not  make  any 
difference — whether  it  is  the  insurance  business  which  I 
have  got — or  whether  it  was  the  moving  picture  business 
or  some  other  business — if  I  had  a  business  I  would  not 
keep  a  commie  in  there  5  seconds. 9  9 
Going  down  the — 

Mr.  Hitz:  It  is  Mr.  Jack  Warner  and  not!  Mr. 
Schary.  j 

457  Mr.  Katz:  Just  a  moment. 

“Mr.  Stripling.  Don’t  you  think  the  most  effec¬ 
tive  vray  of  removing  these  Communist  influences — and  I 
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say  Communist  influences;  I  am  not  saying  Communists; 
I  am  not  accusing  them  all  of  being  Communists — but  don’t 
you  think  the  most  effective  way  is  the  payroll  route?  In 
other  words,  if  the  owners  and  producers  cut  these  people 
off  the  payroll  it  would  eliminate  it  much  quicker  than  a 
Congressional  committee  or  crusades  and  so  forth.” 

If  permitted,  we  would  draw  from  Mr.  Schary  along  the 
same  line  as  from  the  other  witness  we  had,  and  we  would 
show  precisely  what  I  offered. 

The  Court:  But  you  say  in  the  deposition  that  Schary 
said  unless  they  got  rid  of  John  Howard  Lawson. 

Mr.  Katz:  What  they  said  was  there  is  going  to  be 
trouble  unless  people  generally  do  something  about  the 
situation,  and  what  that  meant  was  the  situation  under  in¬ 
quiry  at  that  time  in  Hollywood. 

The  Court:  Very  well.  The  record  shows  what  Mr. 
Hitz  stated  and  what  Mr.  Katz  stated. 

Mr.  Hitz :  ■  I  think  it  should  be — 

The  Court :  I  have  refused  it,  anyway. 

Mr.  Hitz :  But  that  is  not — 

Mr.  Katz :  Why  don’t  you  let  in  our  proof? 

The  Court :  I  am  not  going  to  let  you  put  on  proof 
458  that,  in  my  judgment,  is  immaterial  to  the  issues  in 
the  case.  We  differ  on  that. 

Mr.  Katz :  May  I  make  the  offer  of  proof? 

The  Court:  Another  one? 

Mr.  Katz :  You  remember  my  two  on  the  films  and  on  the 
Schary  thing.  You  suggested  I  get  mine  ready  this  morn¬ 
ing. 

The  Court :  Have  you  it  in  writing? 

Mr.  Hitz :  Before  we  move  on  to  that,  I  would  like  to  say 
something  about  the  deposition  I  have  referred  to.  The 
statement  in  the  record  is  that  Mr.  Katz  has  made  an  offer 
of  proof  that  there  was  a  threat  made  to  the  Hollywood 
industry  by  an  arm  of  the  committee,  and  that  unless  the 
defendant  here  and  certain  others  were  discharged  there 
would  be  trouble,  with  the  purpose  in  mind  of  showing  that 


333 


the  committee  did  not  have  a  legislative  purpose,  but  had 
some  other  kind  of  purpose,  which  was  an  improper  pur¬ 
pose,  and  therefore  it  was  operating  outside  the  scope  of 
its  authority. 

That  witness  who  Mr.  Katz  said  would  so  testify  would 
not  so'  testify,  and  it  is  important  to  show  that  all  that  was 
said  to  that  witness,  according  to  that  witness,  was  that 
unless  the  situation — which  is  far  different  from  John 


Howard  Lawson — is  changed,  there  will  be  trouble. 

The  Court :  What  do  you  want  me  to  do  ? 

Mr.  Hitz:  I  think  we  should  correct  the  offer  of  proof. 
Mr.  Katz :  I  will  not  correct  the  offer  of  proof.  I 
459  asked  the  opportunity  to  show  that  the  situation 
they  meant  was  John  Howard  Lawson,  and  we 
showed  it  to  you  and  demonstrated  it  on  the  basis  of  the 
record. 


The  Court:  I  have  denied  that.  What  else  do  you  want? 
Mr.  Hitz :  In  that  case  I  would  like  to  put  into  the  record 
the  deposition  that  Mr.  Katz  stated — 

The  Court:  You  mean  that  part  of  the  deposition?  j 
Mr.  Hitz :  That  is  right. 


Mr.  Katz:  I  do  not  say  that  was  the  only  basis. 


That 


is  part  of  the  basis.  If  I  said  that  was  the  only  basis,  I 


stand  corrected.  Of  course,  you  do  not  get  a  whole  case — 
The  Court :  Of  course,  this  is  not  in  the  presence  of  the 
jury.  I  think  the  record  may  show  the  language  of  Mr. 


Schary  in  the  deposition  which  you  just  read. 


Mr.  Katz :  It  does. 


The  Court :  That  is  all. 

Mr.  Hitz:  Mr.  Katz  was  asked  by  me  yesterday  at  the 
bench  whether  it  was  a  personal  interview  with  the  witness 
Schary.  You  said,  “It  is  better  than  that.  It  is  a  deposi¬ 
tion  that  was  taken.” 


Mr.  Katz:  Mr.  Hitz,  the  record  shows  the  deposition. 
The  Court:  It  was  a  deposition,  was  it  not? 

Mr.  Hitz:  It  was  the  deposition,  and  I  want  the  deposi¬ 
tion  to  go  in  instead  of  Mr.  Katz’s  elaboration  of  fhe 
deposition. 
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460  The  Court:  Mr.  Katz’s  remarks  are  already  in 
there,  and  I  am  now  allowing  to  go  in  the  deposition 

of  Mr.  Schary  insofar  as  the  point  is  concerned,  for  what 
it  is  worth. 

Mr.  Hitz :  I  think  that  will  settle  that  point. 

The  Court :  All  right.  Go  ahead. 

Mr.  Katz:  Yesterday  we  had  certain  ■witnesses  on  the 
stand  and  objections  were  sustained — 

The  Court :  Who  are  these,  now? 

Mr.  Katz:  I  think  the  witness  Griffith,  naming  one,  a 
fellow  from  the  National  Board  of  Film  Review — 

The  Court :  You  made  your  proffer  on  them. 

Mr.  Katz :  No ;  and  then  the  witness  Caplon,  who  was  the 
first  of  the  witnesses — 

The  Court:  I  think  you  made  your  proffer  on  Griffith. 

Mr.  Katz :  Maybe  I  did  on  Griffith. 

The  Court :  Because  you  went  all  through — 

Mr.  Katz:  It  was  Caplon,  when  I  began  to  show  the 
positive  prints  themselves,  and  you  said  there  will  be  no 
films  of  any  kind  shown;  so  I  will  go  on  with  Caplon ’s  part 
of  it,  then. 

The  defendant,  John  Howard  Lawson,  if  permitted  by 
the  Court  so  to  do,  would,  by  and  through  competent  wit¬ 
nesses,  show — 

The  Court:  You  made  your  proffer  of  proof  on  page 
35S  of  the  record  as  to  Griffith. 

461  Mr.  Katz :  Then  it  must  be  as  to  Caplon. 

Mr.  Margolis:  Your  Honor  will  find  where  we  re¬ 
served  the  right  to  make  the  balance  of  the  offer. 

The  Court :  On  Griffith  ? 

Mr.  Margolis:  Not  on  Griffith,  on  Caplon  and  similar 
witnesses. 

Mr.  Katz:  You  will  find  it  at  about  page  422  and  423. 

The  Court:  Caplon  was  after  Griffith? 

Mr.  Margolis:  Yes;  422  and  423,  Your  Honor. 

Mr.  Katz :  424,  to  be  exact. 

425  is  where  you  say : 
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“You  will  submit  it  later?” 

I  say,  “Yes,  later  on.” 

The  Court :  But  what  am  I  asking  you  to  submit  later 
on? 

Mr.  Katz:  You  said: 

“I  will  sustain  the  objection,  and  I  am  ruling  now  that 
no  picture  will  be  shown  of  any  film  of  any  kind  or  char¬ 
acter.” 

The  Court :  You  are  going  to  make  an  offer  of  whajt  the 
pictures  would  show ;  is  that  correct  ?  j 

Mr.  Katz:  The  fact  that  no  picture  produced  by  any 
American  motion  picture  company  contained  subversive — 

The  Court :  By  what  witness  ? 

Mr.  Katz:  By  Caplon  and  other  witnesses  like  hiiti. 

The  Court:  All  right. 

462  Mr.  Katz:  The  defendant,  John  Howard  Lawson, 
if  permitted  by  the  Court  so  to  do,  would,  by:  and 
through  competent  witnesses,  show : 

One,  that  no  motion  picture  film  produced  by  any  motion 
picture  producing  company  in  the  United  States  of  America 
contained  any  propaganda  subversive  of  the  American 
system  of  government  and  that  no  such  film  reflected  in 
any  degree  Communist  infiltration  in  the  Hollywood;  mo¬ 
tion  picture  industry. 

Two,  that  no  motion  picture  film  produced  by  any; mo¬ 
tion  picture  producing  company  in  the  United  States  of 
America  contained  any  propaganda  subversive  of  the 
American  system  of  Government,  and  that  no  such  script 
of  any  motion  picture  film  reflected  any  propaganda  isub- 
versive  of  this  government ;  and  that  all  such  films  and 
all  such  scripts  conclusively  showed  there  was  no  Com¬ 
munist  infiltration  of  the  motion  picture  films  or  the  mo¬ 
tion  picture  scripts;  and  that  said  films  and  said  scripts 
were  available  for  inspection  by  the  House  Committee  on 
Un-American  Activities  prior  to  October  20,  1947,  and  that 
the  committee  knew,  and  that  any  reasonable  person  acting 
without  bias  or  prejudice  against  the  defendant,  John 
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Howard  Lawson,  would  have  known,  that  said  films  and 
said  scripts  contained  no  propaganda  subversive  of  the 
American  system  of  Government,  and  that  said  films  and 
said  scripts  showed  there  had  been  no  Communist  infiltra¬ 
tion  in  the  Hollywood  motion  picture  industry. 

463  Three,  that  the  danger  was  not  reasonably  repre¬ 
sented  as  potential  by  any  one  responsible  party  or 

otherwise.  The  defendant,  if  permitted  so  to  do  by  this. 
Court,  would  show  that  the  said  committee — 

Mr.  Hitz:  You  mean  the  defendant  through  witnesses? 
You  do  not  mean  the  defendant? 

Mr.  Katz :  That  is  right. 

The  Court :  Caplon  was  the  witness. 

Mr.  Katz :  And  others  of  like  effect,  motion  picture  pro¬ 
ducers. 

Mr.  Hitz:  I  think  they  should  be  named.  You  cannot 
make  an  offer  of  proof  where  the  witness  is  not  named  as 
testifying. 

Mr.  Katz:  I  would  show  through  heads  of  the  various 
studios,  including  Louis  B.  Mayer,  Edwin  Mannix,  and 
Dore  Schary — 

Mr.  Hitz:  I  do  not  think  it  should  be  “including.”  They 
should  be  named  and  not  anybody  left  up  in  the  air. 

Mr.  Kenny:  I  might  say  the  representative  of  the  mo¬ 
tion  picture  producers  is  here.  He  has  dictated  the 
names — 

Mr.  Katz :  Well,  that  is  not  proper. 

The  Court:  Go  ahead.  You  have  got  the  offer  in  there. 
Mr.  Katz:  Just  strike  that  out,  and  we  will  start  out 
all  over  again. 

I  would  show,  if  permitted  so  to  do,  through  the  further 
examination  of  Louis  B.  Mayer  and  Dore  Schary, 

464  show  that  they  were  called  upon  by  the  committee, 
during  the  summer  of  1947,  to  discharge  and  not  to 

employ  certain  named  writers,  including  John  Howard 
Lawson;  and  I  will  show  that  on  May  15,  1947,  in  the  city 
of  Los  Angeles,  the  chairman  of  the  House  Committee  on 
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Un-American  Activities  inquired  of  a  motion  picture  pro¬ 
ducer  in  Hollywood,  to-wit,  one  Jack  L.  Warner,  as  follows. 

In  the  course  of  his  inquiry  Chairman  Thomas  wanted  to 
know  how  the  said  industry  was  “going  to  correct  the  Situ¬ 
ation;  do  you  think  they  (meaning  the  motion  picture  in¬ 
dustry)  will  keep  on  engaging  them  (meaning  the  de Cen¬ 
dant  among  other  writers)  and  keep  on  doing  this  qntil, 
the  first  thing  you  know,  the  industry  gets  a  black  eye  or 
will  they  (the  motion  picture  producers)  ultimately  get 
religion  as  you  (meaning  the  motion  producer  Jack  L. 
Warner)  have  got  religion?” 

We  would  show  that  said  chairman  of  the  committee,  as 
early  as  May  15,  1947,  persisted  in  ascertaining  and  wiant- 
ing  to  know  when  the  industry  would  become  aware  of  the 
need  to  discharge  certain  writers,  including  the  defendant, 
John  Howard  Lawson. 

We  would  show  that  the  chairman  of  the  committee,  on 
or  about  May  15,  1947,  at  Los  Angeles,  California,  when 
a  protest  was  made  against  the  requested  summary  dis¬ 
charge  of  such  writers  from  the  motion  picture  industry 
declared,  and  I  now  quote  the  chairman  himself : 

“Well,  there  is  no  law  against  it,  but  I  want  to 
465  tell  you  if  I  had  a  business  it  would  not  make  any 
difference — whether  it  is  the  insurance  business 
which  I  have  got — or  whether  it  was  the  moving  picture 
business  or  some  other  business — if  I  had  a  business  I 
would  not  keep  a  commy  in  there  for  5  seconds.” 

The  defendant  would  further  show  that  the  chief!  in¬ 
vestigator  of  said  committee — 

Mr.  Hitz :  Excuse  me. 

Mr.  Katz:  We  would  show  this,  if  you  want  to  ldiow, 
through  the  official  transcript  of  these  very  hearings;  out 
of  which  this  alleged  contempt  arose,  and  what — 

Mr.  Hitz :  By  what  witness? 

Mr.  Katz :  What  I  am  now  about  to  show  I  would  show 
by  the  witness,  if  we  were  permitted  to  call  him,  and  we 
had  him  under  subpoena,  Robert  E.  Stripling,  that  Robert 

i 
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E.  Stripling,  in  the  presence  of  the  chairman  of  the  House 
committee,  and  with  the  knowledge  of  that  committee,  de¬ 
clared,  in  Hollywood,  California,  substantially  as  follow's: 

That  the  most  effective  method  to  be  employed  by  the 
motion  picture  producers  was  to  cut  off  certain  people  from 
their  payrolls,  and  that  he  included  among  the  people  he 
■was  referring  to  the  defendant,  John  Howard  Lawson; 
and  we  would  further  show  that  said  chief  investigator  for 
the  committee  did,  in  the  presence  of  the  said  chairman,  J. 

Parnell  Thomas,  on  May  15,  1947,  declare  that  if 
466  the  motion  picture  producers  would  cut  off  certain 
writers,  and  we  would  show  that  he  included  therein 
John  Howard  Lawson,  and  -would  cut  them  off  from  their 
payrolls,  that  this  would  eliminate  such  writers  much 
quicker  than  a  Congressional  committee  or  crusade — 

Mr.  Hitz :  Have  you  got  the  date  of  that? 

Mr.  Katz:  You  can  look  at  your  own  transcript  that  he 
read  from. 

Mr :  Hitz :  I  just  wanted  the  date. 

Mr.  Katz :  May  15. 

The  Court :  Are  you  through  with  the  offer? 

Mr.  Katz :  No,  not  quite,  Judge. 

Upon  the  foregoing,  the  defendant  would  seek  to  show 
to  this  Court  and  to  the  jury  that  the  real  purpose  of  call¬ 
ing  John  Howard  Lawson  to  the  stand — 

The  Court:  By  what  -witness  is  this  now?  The  same 
witness  ? 

Mr.  Katz:  Yes. 

The  Court:  Schary  or  Caplon? 

Mr.  Katz :  Well,  it  would  be — 

Mr.  Hitz:  This  is  the  purpose  of  your  offer,  isn’t  it? 

Mr.  Katz:  Just  a  moment.  It  is  the  purpose  of  our 
offer. 

All  of  this  would  be  shown  through  our  being  permitted 
to  interrogate  Chairman  Thomas,  Chief  Investigator 
Stripling,  Mr.  Schary,  Mr.  Mayer,  among  other 
witnesses. 
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467  Now,  all  of  these  witnesses  can’t  testify  to  dll  of 

these  things,  but  all  of  these  things  would  bb  de¬ 
veloped  through  the  composite  of  all  of  their  testimony  if 
we  were  permitted  to  go  forward.  j 

Is  that  clear? 

The  Court :  All  right. 

Mr.  Katz:  Those  witnesses  among  other  witnesses* 

Our  offer  would  be  to  show — 

i 

Mr.  Hitz :  I  object  to  that  “among  other.” 

The  Court:  I  will  sustain  the  objection.  I  want  the 
specific  names,  because  when  you  said  to  me  that  I  said, 
on  page  425,  “You  will  submit  it  later?”  And  you  said, 
“Yes,  later  on,”  that  was  the  proffer  as  to  the  witness 
Caplon.  Is  that  right?  Wasn’t  he  on  the  stand  then? 

Mr.  Katz :  But  you  had  said  you  would  not  let  us  go  into 
any  picture  of  any  script  of  any  kind  or  character.  | 

The  Court :  That  is  right ;  no  picture. 

Mr.  Katz :  Or  any  script  of  any  character. 

The  Court:  That  is  right;  but  just  name  the  witnesses 
when  you  make  the  proffer. 

Mr.  Katz:  We  would  show  the  above  through  Chairman 
J.  Parnell  Thomas,  Chief  Investigator  Stripling,  through 
— I  will  start  out  again,  because  Mr.  Hitz  has  suddenly  be¬ 
come  hypertechnical. 

We  would  show  the  demands  of  the  motion  picture 

468  industry  to  cut  certain  writers  off  their  payroll;  and 
that  they  included  John  Howard  Lawson,  through 


Chairman  Thomas  and  Stripling. 


The  Court:  Is  there  some  more? 


Mr.  Katz:  This  is  what  the  result  of  this  would  be. 


We  would  therefore  show  that  the  real  purpose  of  call¬ 


ing  John  Howard  Lawson  to  the  stand  on  October  27, 1947, 
was  to  blacklist  them  and  to  remove  him  from  the  mbtion 


picture  industry  and  not  to  elicit  information  of  any  kind 
or  character  necessary  to  aid  the  committee  in  any  way  in 
pursuit  of  its  lawful  functions. 

469  Mr.  Hitz :  Is  that  an  offer  of  proof  or  the  cojiten- 
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tion  you  would  make  from  the  evidence?  I  did  not  catch 
the  beginning  of  it. 

The  Court :  It  is  an  offer  of  proof. 

Mr.  Hitz :  The  very  last. 

Mr.  Katz:  The  last  paragraph  would  be  the  conclusion 
which  we  would  ask  the  jury  to  draw  from  the  testimony 
we  would  offer  to  show. 

Mr.  Hitz :  I  see. 

The  Court :  Very  well. 

Mr.  Katz:  Now’,  with  respect  to  the  bringing  in  of  pic¬ 
tures,  so  that  the  record  will  be  straight,  the  representa¬ 
tives  with  respect  to  the  pictures  written  by  John  Howard 
Lawson  are  in  the  courtroom  under  subpoena.  They  are 
representatives  of  the  major  motion  picture  studios  by 
whom  the  record  shows  Mr.  Lawson  was  employed. 

Do  you  want  me  to  ask  them  their  names  or  is  that  suffi¬ 
cient  for  the  purpose  of  the  record? 

The  Court :  You  have  their  names. 

Mr.  Katz :  I  have  only  one. 

The  Court :  Do  you  want  to  put  them  in  ?  I  do  not  think 
it  is  necessary,  but  I  will  let  you  prove  it. 

Mr.  Katz:  These  are  the  names  in  whose  custody  the 
prints  and  the  scripts  are. 

Mr.  Hitz:  Mr.  Katz,  you  made  an  offer  a  little 
470  while  ago  concerning  three  top  executives  among 
others,  and  then  we  finally  got  down  to  this  Louis 
Mayer  and  two  others,  that  they  would  testify  that  no  pic¬ 
ture  was  ever  made  that  was  subversive  in  its  nature. 
That  was  vour  offer? 

Mr.  Katz :  Yes,  and  that  was  based  upon  our  reading  of 
the  testimony  given  by  producers  at  this  hearing — that  no 
picture  shown  to  the  American  public  was  subversive. 

Mr.  Hitz:  I  just  wanted  to  be  sure  if  it  was  something 
that  you  had  personal  knowledge  of. 

Mr.  Katz :  Now,  Mr.  Hitz,  let  us  not  play  any  games  with 
each  other.  The  record  is  right  in  this  hearing. 

The  Court:  You  have  made  your  proffer.  Let  us  pro¬ 
ceed. 
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Mr.  Hitz:  I  have  one  further  thing.  I  have  certain  in¬ 
formation,  and  I  am  able  to  check  it,  which  may  indicate 
that  the  offer  of  proof  given  yesterday  with  reference  to 
Mr.  Mayer  to  the  effect  that  a  demand  was  made  upon  him 
to  fire  John  Lawson,  among  others,  may  not  be  strictly 
accurate.  I  am  going  to  check  that  by  looking  at  the 
deposition,  upon  which  Mr.  Katz  stated  it  was  based,  and 
if  there  should  be  the  discrepancy,  I  would  then  ask  leave 
to  either  put  in  the  entire  deposition  or  put  in  such  parts 
of  it  as  accurately  state  that  point. 

The  Court:  Very  well. 

i 

(After  leaving  the  bench  the  following  occurred:) 

471  Mr.  Margolis:  If  Your  Honor  please,  in  view  of 
Your  Honor’s  ruling  with  respect  to  Congressmen 
Rankin,  Thomas,  McDowell,  and  Vail,  that  they  may  not 
be  called,  we  have  nothing  further. 

The  Court:  You  mean  the  defense  rests? 

Mr.  Kenny:  Yes. 

Mr.  Margolis:  Yes. 

Mr.  Hitz:  The  Government  has  no  evidence  to  rebut. 

Mr.  Kenny:  Your  Honor,  we  have  certain  prayers  that 
would  take  some  time  to  consider. 

The  Court:  You  have  what? 

i 

Mr.  Kenny:  We  have  certain  prayers  for  instructions. 

The  Court :  Hand  them  up,  please. 

Mr.  Kenny :  Do  you  have  some,  Mr.  Hitz  ? 

Mr.  Hitz :  I  mav  have  some  later. 

The  Court:  The  jury  may  be  excused  until  after  lunch, 
1:45. 

i 

(The  jury,  being  excused  until  1:45  p.  m.,  left  the  court¬ 
room.) 

Renewal  of  Motion  for  Acquittal 

Mr.  Katz:  May  it  please  Your  Honor,  pardon  a  brief 
interruption.  There  is  a  motion  for  acquittal.  Would  you 
like  us  to  argue  that  before  you  read  the  instructions  or 

i 
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after  you  read  the  requested  instructions?  There  is  a  mo¬ 
tion  for  a  directed  verdict. 

472  The  Court:  I  will  hear  you  now.  I  take  it  that 
this  is  not  matter  that  has  been  included  in  vour 

90 

other  motion? 

Mr.  Kenny :  It  is  a  new  motion. 

Mr.  Katz :  We,  of  course,  renew  it  on  all  the  grounds  we 
have  advanced  the  Court  and,  in  addition,  we  ask  the  Court 
to  consider  carefully  first  the  question  as  to  whether,  in 
truth  and  in  fact,  the  question  which  was  put  to  Mr.  John 
Howard  Lawson  was  or  was  not,  first,  a  compound  ques¬ 
tion  and  such  as  would  not  properly  form  the  basis  of  any 
proceeding  in  contempt  for  an  asserted  failure  to  an¬ 
swer. 

474  Mr.  Katz:  The  next  point  is  that,  as  a  matter  of 
fact,  it  is  impossible  to  ascertain  from  a  reading  of 
the  Government’s  own  case,  which  is  a  part  of  the  tran¬ 
script,  the  question  which  the  Government  claims  was  not 
answered  by  this  witness  for,  as  a  matter  of  fact,  a  careful 
reading  of  the  transcript  will  show  that  that  question  was 
reframed  in  several  ways  and  the  precise  character  of  the 
question  was  never  made  clear,  or  at  least  never  made  clear 
enough  to  form  a  basis  for  any  assertion  of  con¬ 
tempt. 

•  ••«•*•••• 

476  The  Court:  The  motion  for  acquittal  is  denied. 
Mr.  Kenny:  What  is  Your  Honor’s  practice  rela¬ 
tive  to  a  conference  on  instructions?  Mr.  Rosenwein  has 
been  drafting  them. 

The  Court:  I  will  go  over  the  instructions  and 

477  grant  what  I  think  is  proper  and  deny  what  I  think 
are  not. 

Mr.  Kenny:  Could  we  be  heard  on  those  which  Your 
Honor  thinks  are  not,  because  Mr.  Rosenwein  is  drafting 
them,  and  I  would  like  him  to  assist  the  Court  in  the  de¬ 
termination  of  them. 
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Mr.  Hitz :  Your  Honor,  I  have  certain  comments  to!  make 
on  these. 

I 

The  Court:  I  understand,  but  I  want  to  go  over;  them 
first. 

Mr.  Katz:  I  haven't  seen  yours;  don’t  we  have  a  chance 
to  see  yours? 

The  Court:  They  may  not  have  any.  If  they  don’t  I  will 
have  to  give  my  own.  If  they  have  you  may  see  them. 
Mr.  Katz :  Do  you  have  any? 

Mr.  Hitz:  I  don’t  have  any  now.  I  may  have  one  this 
afternoon.  I  am  usually  satisfied  with  the  instructions  of 
the  Court,  and  maybe  in  this  case. 

The  Court:  I  have  gone  over  these  prayers,  arid  my 
present  frame  of  mind  is  to  deny  them  all  and  to  give  my 
own  charge,  but  I  will  take  the  luncheon  recess  and  if  there 
is  anything  you  care  to  submit  afterward  you  may.  ; 

Mr.  Margolis:  May  I  take  up  one  matter?  At  the  time 
I  said  we  rested  I  had  forgotten  what  happened  $t  the 
bench,  that  we  would  send  out  certain  subpoenas  covering 
the  period  from  January  1st  to  October  27,  1947.  I 

478  had  already  asked  one  of  the  other  attorneys  ito  go 
out  and  serve  the  subpoenas  immediately,  without 

delay,  and  that  is  in  the  process  of  being  done  right  now. 

I  think  I  know,  in  view  of  Your  Honor’s  other  rulings 
what  your  ruling  would  be. 

The  Court:  That  was  not  in  the  subpoena  I  passed  on. 
Mr.  Margolis:  I  understand,  but  we  have  those;  sub¬ 
poenas  out  now  and  are  doing  those  things,  and  I  had  for¬ 
gotten  that  at  the  time  I  stated  we  rested.  I  would  like 
at  this  time  to  have  the  matter  reconsidered. 

The  Court:  Well,  suppose  you  report  to  me  at  a  qparter 
of  two  what  progress  had  been  made. 

•  •  •  •  *  «  *  •  •  |  • 

479  Mr.  Margolis:  I  have  here  a  subpoena,  in  hand¬ 
writing,  because  of  the  rush  in  which  it  was  done, 

which  is  a  copy  of  what  we  asked  for  in  the  subpoena — 
four  separate  items — which  subpoena  was  handed  to  the 
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marshal  at  about  12:30,  I  believe.  He  went  out  to  serve 
the  subpoena  but  has  not  yet  returned.  We  just  do  not 
know  where  he  is  or  how  far  he  has  got. 

The  Court :  What  are  the  four  items? 

Mr.  Margolis:  Number  1.  Minutes  of  all  meetings  of 
the  House  Committee  on  Un-American  Activities,  or  any 
sub-committee  thereof,  between  January  1, 1947,  and  Octo¬ 
ber  27,  1947,  at  which  investigation  of  the  motion  picture 
industry  was  considered,  referred  to,  acted  upon,  or 
authorized. 

That  is  the  end  of  item  number  1. 

Item  number  2.  Memoranda  and  Reports  of  Investiga¬ 
tors  for  the  Committee  on  Un-American  Activities,  or  any 
subcommittee  thereof,  concerning  the  motion  picture  in¬ 
dustry  from  January  1, 1947,  to  October  27, 1947. 

Three.  Minutes  and  memoranda  of  all  meetings  of  the 
House  Committee  on  Un-American  Activities,  or  any  sub¬ 
committee  thereof,  concerning  the  motion  picture  industry 
from  January  1, 1947,  to  October  27, 1947. 

480  Fourth  and  last,  Your  Honor.  Memoranda  and 
reports  of  investigators  for  the  Committee  on  Un- 
American  Activities,  or  any  subcommittee  thereof,  between 
January  1,  1947,  and  October  27,  1947,  concerning  John 
Howard  Lawson. 

In  accordance  with  this,  subpoenas  were  issued  to  Mr. 
Andrews  and  Mr.  Stripling.  I  believe  I  see  Mr.  Stripling 
in  the  Court.  I  don’t  know  whether  he  has  this.  I  don’t 
believe  he  has  been  served;  maybe  he  has  been.  We  have 
received  no  return,  so  we  cannot  say. 

We  want  to  state,  as  we  have  heretofore  stated,  the 
reasons  for  wdiich  we  want  this,  and  I  want  to  make  clear 
just  one  point.  By  these  subpoenas  duces  tecum,  we  would 
show  that  the  body  which  administered  the  oath  to  John 
Howard  Lawson  on  October  27,  1947,  and  before  which 
the  said  John  Howard  Lawson  gave  testimony  on  October 
27,  1947,  was  not  a  lawfully  constituted  tribunal  or  sub¬ 
committee  of  the  House  of  Representatives  of  the  United 
States. 
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Mr.  Hitz:  Your  Honor,  the  Government,  on  behalf  of 
the  parties  who  were  subpoenaed — I  am  speaking  now  both 
of  the  subpoena,  to  Mr.  Stripling  and  the  one  to  the  Clerk 
of  the  House — the  Government  on  behalf  of  those  parties, 
as  officials  of  the  Government,  move  that  the  two  sub¬ 
poenas  be  quashed  on  the  grounds  that  they  are  im¬ 
material;  that  the  matter  called  for  would  not  be  admis¬ 
sible  in  this  case. 

The  Court:  What  about  evidence  which  would 

481  tend  to  show  that  it  is  not  a  legally  constituted  body? 

Mr.  Hitz:  There  is  no  reason  to  believe  there  is 
any  such  material  there. 

The  Court :  I  do  not  know. 

Mr.  Hitz :  It  would  be  a  question  of  law  which  coiild  be 
argued  here  on  whatever  the  legal  tests  are  to  puli  com¬ 
mittees  and  creations  of  Congress  in  their  resolutions. 
But  there  would  not  seem  to  be  anything  that  would  have 
contained  any  copies — 

The  Court:  How  would  the  reports  of  investigators  go 
to  show  whether  they  were  legally  constituted  ? 

Mr.  Margolis:  I  do  not  mean  to  indicate,  Your  Honor, 
that  this  purpose  was  the  only  purpose  for  which  they  were 
requested.  I  did  not  want  to  repeat  all  the  other  purposes 
I  had  stated  earlier.  If  Your  Honor  wants  me  to  state  all 
the  purposes,  I  will  state  them.  I  have  stated  them  a  num¬ 
ber  of  times. 

The  Court :  I  think  you  should.  Are  they  the  same  ones 
you  have  made  before? 

Mr.  Margolis:  Yes. 

The  Court:  I  have  excluded  that,  haven’t  I? 

Mr.  Margolis:  Well,  I  understood  Your  Honor’s  ruling 
this  morning  to  leave  open — I  understood  the  subpoenas 
were  too  broad,  according  to  Your  Honor’s  ruling,  to  leave 
open  the  question  as  to  whether  these  dociiments 

482  might  be  produced  for  other  purposes.  For  ex¬ 
ample,  the  documents  might  very  well  contain  evi¬ 
dence  as  to  pertinency. 
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The  Court :  That  is  out. 

Mr.  Margolis:  As  to  the  purpose  of  the  hearing,  as  to 
whether  it  is  a  legislative  purpose  or  non-legislative  pur¬ 
pose,  as  to  whether  the  intent  was,  as  we  contend,  to  black¬ 
list  and  destroy  Mr.  Lawson,  or  to  conduct  an  investigation 
for  lawful  purposes — 

The  Court:  I  have  ruled  that  out.  If  that  is  the  only 
purpose  you  have,  I  will  quash  them  right  now. 

Mr.  Margolis:  Your  Honor,  I  am  certainly  not  waiving 
any  of  the  purposes.  The  purpose  which  I  stated  in  the 
first  instance  this  afternoon  is  one  of  the  purposes.  I  have 
a  number  of  other  purposes,  and  I  will  state  them 
too. 

529  The  Court:  Well,  here  it  is  very  clear  that  Public 
Law  601  authorizes  the  Committee  on  Un-American 

Activities  to  act  as  a  whole  or  by  subcommittee  to  investi¬ 
gate  propaganda  activities. 

It  is  undisputed  that  there  was  a  Committee  on  Un- 
American  Activities  of  the  House,  of  which  J.  Parnell 
Thomas  was  the  chairman.  It  is  also  undisputed,  because 
of  the  evidence  by  Chairman  Thomas  and  by  the  transcript 
of  the  record  itself,  that  a  meeting  was  held  on  October  27, 
1947,  at  which  time  the  chairman  of  the  committee  desig¬ 
nated  Congressman  McDowell,  Congressman  Vail,  and 
Congressman  Thomas  as  the  subcommittee  to  conduct  those 
hearings. 

So  I  will  rule  that  that  is  a  validly  constituted 

530  committee,  and  you  may  have  an  exception. 

Mr.  Kenny:  Your  Honor,  I  think,  to  make  the 
record  clear — 

The  Court :  Oh,  yes,  I  want  the  record  clear,  because,  if 
I  am  wrong,  you  can  appeal  it. 

Mr.  Kenny:  You  are  granting  the  motion  of  the  Govern¬ 
ment  to  quash? 

The  Court :  That  is  correct. 

Mr.  Kenny:  And  then  one  other  matter,  to  make  the 
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record  clear :  Since  we  did  reopen  our  case,  v?e  woul4  now 
like,  for  the  record,  to  renew  our  motion  to  acquit,  the  case 
being  closed. 

The  Court :  Very  well.  I  will  deny  the  motion.  Excep¬ 
tion  noted. 

Mr.  Kenny:  All  grounds  are  in? 

The  Court :  Oh,  yes,  all  grounds. 

Mr.  Popper:  I  thought  the  Judge  should  hear  it. 

The  Court:  I  do  not  have  to  hear  it.  You  have  all  the 
exceptions,  because  you  have  already  noted  them. 

Mr.  Kenny :  Mr.  Popper — 

Mr.  Popper:  This  is  not  another  form  of  exceptiqn.  I 
wanted  to  add  that,  in  view  of  Your  Honor’s  ruling  that  it 
is  a  legally  constituted  body,  there  is  no  crime  undeij  Sec¬ 
tion  192  for  failure  to  testify  before  a  subcommittee,  but 
merely  failure  to  testify  before  a  committee. 

The  Court :  That  is  also  overruled. 

I 

•  *  •  *  •  •  •  *  *  |  * 


536  Mr.  Hitz:  Does  Your  Honor  want  to  announce  at 
this  time  the  ruling  on  the  various  prayers  offered 
by  the  defense  and  by  the  Government? 

The  Court:  I  am  going  to  charge  in  my  own  way. 
Government  prayers  and  the  defense  prayers 
denied. 


•  i 
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Argument  to  the  Jury  on  Behalf  of  the  Defendant 


Mr.  Kenny:  Ladies  and  gentlemen  of  the  j jury, 
you  will  hear  from  Mr.  Hitz  again,  but  this  will  be  the  last 
time  you  will  hear  from  me.  I  know  Mr.  Hitz  and  1  both 
thank  you  for  the  patient  attention  you  have  given  in  the 
long  delays  taken  up  with  legal  matters. 

My  first  duty  is  to  try  to  refresh  your  memories  on 
really  the  only  testimony  you  heard  in  this  case,  and  that 
was  when  Congressman  Thomas  was  on  the  stand  reading 
the  dialogue  between  he  and  Mr.  Lawson  when  he  was  on 
the  stand  in  October,  1947. 
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540  Now,  you  probably  never  heard  of  John  Howard 
Lawson  before  this  trial,  but  maybe  you  have  seen 

some  of  his  pictures  I  mentioned  in  the  opening  statement 
to  you,  pictures  such  as  “Action  in  the  North  Atlantic,” 
“Sahara,”  the  old  picture  “Algiers,”  or  the  picture, 
“They  Shall  Have  Music.”  He  was  the  man  who  wrote 
them.  I  will  tell  you  more  a  little  later  of  his  standing  in 
the  community  and  his  profession,  but  up  until  this  trial, 
when  you  became  jurors,  he  was  just  another  plain,  ordi¬ 
nary  American  citizen. 

Now,  there  is  something  more  in  this  case  than  Mr.  Law- 
son.  He  is  a  writer.  He  lives  in  the  San  Fernando  Valley 
of  Southern  California.  It  is  more  important  than  any 
one  person,  and  I  think  you  will  understand  the  importance 
•in  this  case  after  I  have  had  a  chance  to  discuss  it  with  you 
a  little  more ;  but  I  say  now,  and  I  agree  with  Mr.  Hitz,  it 
is  an  important  case.  I  will  go  a  little  further  and  say  I 
think  it  is  the  most  important  case  to  reach  an  American 
jury  in  the  last  50  years. 

I  say  now  to  you  who  sit  in  the  front  row,  and  those  who 
sit  in  the  back  row,  you  will  have  a  place  in  history  in  ar¬ 
riving  at  a  decision  in  this  case  which  will  go  down  in  his¬ 
tory. 

Here  is  a  man,  John  Howard  Lawson,  cited  for  contempt 
for  talking  about  the  rights  of  an  American  citizen,  and 
who  went  on  talking  about  his  rights  when  he  was 

541  told  to  stop  by  the  chairman,  when  he  was  told, 
“No,”  when  he  was  trying  to  answer  in  his  own 

way — 

Mr.  Hitz:  I  hate  to  interrupt,  but  I  think  counsel  is  going 
beyond  the  record.  He  was  not  told  to  answer  “Yes  or 

_  _  yy 

no. 

Mr.  Kenny:  I  think  Mr.  Hitz  would  have  liked  to  have 
him  answer  yes  or  no.  I  think  that  is  the  reason  for — 
Mr.  Hitz:  You  say  I  did  or  would  now? 

Mr.  Kenny :  I  gather  that  is  what  you  did  in  your  open¬ 
ing  statement.  He  was  trying  to  answer  it  in  his  own  way, 
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but  I  am  glad  of  that  concession,  Mr.  Hitz.  He  was  trying 
to  answer  it  in  his  own  way. 

Mr.  Hitz:  Just  a  minute;  I  will  have  to  object  again. 
There  is  no  evidence  that  Mr.  Lawson  was  trying  to  answer 
the  question. 

Mr.  Kenny:  Isn’t  that  the  question  the  jury  has  to  de¬ 
cide? 

The  Court:  There  is  nothing  in  the  record  to  indicate 
that  he  was  trying  to  answer  the  question.  You  can  refer 
to  the  record. 

Mr.  Kenny:  That  is  correct.  That  is  what  I  will  argue 
at  length,  and  in  so  answering  he  said  he  was  trying  to 
protect  the  rights  of  everyone  regardless  of  politics  or 
religion.  You  remember  he  said  in  his  testimony  that  he 
was  speaking  of  the  rights  of  Protestants,  Jews, 
542  Catholics,  Republicans,  Democrats,  and  everybody 
else.  That  is  the  real  nub  of  this  case. 

Now,  most  Americans  do  not  believe  that  you  can  make 
a  criminal  out  of  a  citizen  who  stands  up  for  his  rights. 

Mr.  Hitz:  Excuse  me  just  a  minute.  I  will  have  to  ob¬ 
ject  again.  The  only  question  of  intention  here  is  one 
whether  or  not  this  man  deliberately  refused  to  answer  the 
question,  and  whether  he  was  attempting  to  protect  jsome 
minority  is  not  in  this  case. 

Mr.  Kenny:  I  say  to  you,  Mr.  Hitz,  it  is  right  in  the 
transcript.  Mr.  Lawson  said — I  will  have  to  have  a; little 
more  time  if  I  have  to  argue  this  piecemeal — he  said  the 
right  of  immunity  of  American  citizens  will  be  prejudiced, 
Jews,  Catholics,  Republicans,  Democrats,  or  anyone  else. 
That  is  what  he  was  talking  about  when  he  was  finally 
removed  from  the  witness  stand.  He  said,  “You  are  try¬ 
ing  to  destroy — ”  and  the  chairman  said,  “Officer,  take 
this  man  away  from  the  stand.”  He  was  in  the  middle  of 
a  sentence  when  he  was  ordered  from  the  stand. 

Mr.  Hitz :  I  will  have  to  object  again.  I  think  the  reason 
given  by  this  man  is  not  in  the  case. 

The  Court:  No,  it  isn’t. 
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Mr.  Kenny:  I  take  it  the  jury  has  to  consider  all  of  that 
testimony  that  Mr.  Thomas  read  from  the  stand,  and  this 
is  in  there. 

543  I  promise  you,  Mr.  Hitz,  I  do  not  intend  to  trans¬ 
gress.  I,  too,  have  been  a  presecutor,  and  I  have 
been  a  judge,  and  I  am  not  going  to  step  over  the  line  in 
presenting  this  matter,  and  I  will  be  as  brief  as  I  can, 
honest. 

Certainly  these  are  troubled  times  here  in  America,  and 
we  find  fear  all  around  us.  We  seem  nowadays  to  have 
forgotten  the  advice  of  a  great  public  man  who,  when  he 
was  inaugurated  in  this  city  in  1933,  said  in  his  speech, 
“We  have  nothing  to  fear  but  fear  itself,”  and  we  now 
have  the  fear  of  another  war,  and  the  fear  of  depression, 
and  take  the  headlines  of  any  newspaper,  it  is  written  right 
in  there. 

Mr.  Hitz:  Excuse  me,  Mr.  Kenny,  that  has  nothing  to 
do  with  the  case.  He  is  attacking  the  committee — 

Mr.  Kenny  (interposing) :  I  am  not — 

Mr.  Hitz  (interposing):  Will  you  let  me  finish,  please? 

This  committee  was  properly  constituted  and  told  they 
could  ask  this  question. 

Mr.  Kenny :  Certainly  I  am  entitled  to  have  the  latitude 
to  inform  this  jury.  I  am  not  trying  to  sway — 

The  Court:  Go  ahead. 

551  In  1798,  when  our  Constitution  was  first  adopted, 
it  had  no  Bill  of  Rights  in  it,  and  it  had  no  provision 
for  a  jury  system.  One  of  the  persons  who  went  out  on 
a  soap  box  then  and  argued  for  the  establishment  of  a  Bill 
of  Rights  was  a  man  named  Thomas  Jefferson,  and  he 
wrote  a  letter  that  is  still  preserved  at  that  time  and  said 
we  ought  to  have  a  Bill  of  Rights  in  the  Constitution  be¬ 
cause  in  our  mind  that  is  one  of  the  things  which  the  Con¬ 
stitution  omitted  to  guarantee,  and  this  is  in  the  letter, 
“Trial  by  the  people  themselves,  trial  by  a  jury.”  Thomas 
Jefferson  said  they  should  have  that  right.  Well,  the 
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people  voted  for  the  guarantee,  the  jury  trial  in  our  Bill 
of  Rights,  and  they  also  voted  Mr.  Jefferson  in  as  Presi¬ 
dent  of  the  United  States. 

So  in  a  case  as  important  as  this,  where  you  have  a 
controversy  as  important  as  this,  where  you  have  a  group 
of  individuals  in  the  Government  in  such  a  case  I  tlhink 
today  all  over  the  country,  every  patriotic  and  liberty-lov¬ 
ing  American  citizen  is  delighted  that  this  case  of  the 
United  States  against  John  Howard  Lawson,  every  liberty- 
loving  citizen  is  delighted  that  this  case  is  being  tried  by 
an  American  jury.  Imagine  what  the  condition  woul^  be 
in  one  of  these  controversies  between  an  ordinary 
552  individual  and  one — 

Mr.  Hitz:  Just  a  minute,  Mr.  Kenny,  I  don’t;  like 
to  interrupt ;  that  is  not  the  law  of  this  case. 

The  Court:  Sustained. 

Mr.  Kenny:  I  wasn’t  discussing  the  law,  Your  Honor. 
That  is  in  your  province.  I  was  merely  trying  to  give  the 
jury— 

The  Court:  That  is  not  the  problem,  Mr.  Kenny,  “to 
imagine  what  would  have  happened  years  ago,”  just  Icon- 
fine  your  remarks  to  the  trial. 

Mr.  Kenny:  I  wasn’t  asking  them  to  imagine,  but  point¬ 
ing  out  what  the  difference  would  be  in  a  controversy  be¬ 
tween  an  individual  and  a  public  official. 

The  Court:  Well,  it  is  being  decided  here  before  a 
Jury. 


607  Charge  to  the  Jury. 

The  Court  (Curran,  J.) :  Ladies  and  gentlemen  of 
the  jury,  the  defendant  in  this  case,  John  Howard  Lawson, 
is  charged  in  an  indictment  containing  one  count  as  fol¬ 
lows:  The  grand  jury  charges,  pursuant  to  Public  Law  No. 
601,  Section  121,  of  the  Seventy-ninth  Congress,  House 
Resolution  5  of  the  House  of  Representatives  of  the  United 
States,  Eightieth  Congress,  dated  January  3,  1947,  the 
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House  of  Representatives  was  empowered  and  did  create 
the  Committee  on  Un-American  Activities,  having  duties 
and  powers  as  set  forth  in  said  public  law.  John  Howard 
Lawson,  having  been  summoned  as  a  witness,  by  the 
authority  of  the  House  of  Representatives  of  the  United 
States,  to  give  testimony  upon  a  matter  under  inquiry 
before  the  Committee  on  Un-American  Activities  of 

608  the  said  House  of  Representatives,  and  having  ap¬ 
peared  before  the  said  committee  at  its  session, 

within  the  District  of  Columbia,  on  October  27,  1947,  re¬ 
fused  to  answer  a  question  put  to  him  by  the  committee, 
namely,  whether  or  not  he  was  or  had  ever  been  a  member 
of  the  Communist  Party,  which  question  was  a  question 
pertinent  to  the  matter  under  inquiry. 

In  other  words,  ladies  and  gentlemen  of  the  jury,  the 
defendant  is  on  trial  under  an  indictment  charging  him 
with  violation  of  Title  2,  Section  192,  of  the  United  States 
Code. 

Now,  the  substance  of  that  section,  as  applicable  in  this 
case,  is  any  person  who,  having  been  summoned  as  a  wit¬ 
ness  by  authority  of  either  house  of  Congress,  to  give 
testimony  or  to  produce  papers  upon  any  matter  under 
inquiry  before  any  committee  of  either  house  of  Congress, 
wilfully  makes  default,  shall  be  guilty  of  a  misdemeanor. 

It  is  now  your  duty  to  determine  whether  the  defendant 
is  guilty  or  not  guilty  of  the  charge  in  the  indictment. 

It  is  my  duty  to  instruct  you  as  to  the  law  applicable  to 
the  case,  and  that  must  govern  you  in  your  deliberations 
and  in  arriving  at  your  conclusions. 

You  are  bound  and  obliged  to  follow  the  Courts  instruc¬ 
tions  as  to  the  law ;  but  you  are  the  sole  judges  of  the  facts, 
and,  of  course,  you  must  determine  the  facts  for  yourselves 
solely  on  the  basis  of  the  relevant  evidence  adduced  before 
you  at  this  trial. 

609  Now,  the  fact  that  a  defendant  has  been  indicted 
and  is  charged  with  a  crime  is  not  in  itself  to  be 

taken  as  an  indication  of  his  guilt;  and  the  fact  that  this 
paper  writing  has  been  filed  is  not  to  be  taken  by  you  as 
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evidence  in  this  case;  and  no  inference  is  to  be  drawn 
against  the  defendant  from  the  fact  that  he  has  been  in¬ 
dicted,  because  an  indictment  is  merely  the  machinery:  or 
the  procedure  that  the  law  provides  for  bringing  a  defen¬ 
dant  to  trial.  That  is  the  only  function  of  this  paper  writ¬ 
ing,  which  is  called  the  indictment. 

Furthermore,  every  defendant  in  every  criminal  case  is 
presumed  to  be  innocent,  and  that  presumption  attaches 
and  abides  with  him  throughout  the  progress  of  the  trial- 
until  it  is  overcome  by  evidence  establishing  his  guilt  ^be¬ 
yond  a  reasonable  doubt. 

The  burden  of  proof,  as  you  know,  is  on  the  Government 
to  prove  the  defendant  guilty  beyond  a  reasonable  doubt ; 
and  unless  the  Government  sustains  this  burden  and  proves 
beyond  a  reasonable  doubt  that  the  defendant  committed 
the  crime  with  which  he  is  charged,  you  must  find  him  not 
guilty. 

Now,  what  do  we  mean  by  the  term  reasonable  doubt? 
It  is  exactly  what  it  implies.  It  is  a  doubt  based  upon 
reason,  predicated  upon  reason,  something  that  you  may 
assign  as  a  reason.  It  does  not  mean  beyond  all  doubt. 

Proof  beyond  a  reasonable  doubt  is  proof  to  a  moral 
610  certainty,  and  not  proof  to  an  absolute  or  mathe¬ 
matical  certainty. 

By  reasonalbe  doubt  is  meant  a  doubt  based  upon  rea¬ 
son  and  not  upon  capricious  conjecture.  It  is  such  a  doubt 
as  would  leave  a  juror’s  mind,  after  a  careful  and  candid 
investigation  of  all  the  facts  and  circumstances,  so  un¬ 
decided  that  he  cannot  say  that  he  has  an  abiding  convic¬ 
tion  of  the  defendant’s  guilt;  or  such  a  doubt,  as  in  the 
graver  and  more  important  transactions  of  life,  would 
cause  an  ordinary  and  prudent  man  to  hesitate  and  pause. 

Of  course,  if  after  an  impartial  comparison  and  consider¬ 
ation  of  all  the  evidence,  you  can  truthfully  say  that  ;jtou 
have  not  an  abiding  conviction  of  the  defendant’s  guilt, 
such  as  you  would  be  willing  to  act  upon  in  the  more 
weighty  and  important  matters  relating  to  your  personal 
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affairs,  then  in  the  absence  of  that  abiding  conviction  you 
have  a  reasonable  doubt,  and  under  those  circumstances 
it  would  be  your  duty  under  the  law  to  return  a  verdict  of 
guilty. 

Each  and  every  juror  must  himself  believe  that  the  Gov¬ 
ernment  has  proved  beyond  a  reasonable  doubt  every  fact 
in  the  indictment  which  is  an  essential  part  of  the 

611  offense  charged  before  the  defendant  can  be  found 
guilty;  and,  further,  no  juror  who  has  and  continues 

to  have  a  reasonable  doubt  as  to  the  guilt  of  the  defendant 
has  a  right  to  convict  the  defendant. 

In  determining  whether  the  Government  has  established 
the  charge  against  the  defendant  beyond  a  reasonable 
doubt,  you  will  weigh  carefully  and  consider  carefully  all 
the  testimony  that  you  have  heard  during  this  trial.  You 
are  the  sole  judges  of  the  credibility  of  the  witnesses,  and 
it  is  for  you  to  decide  how  much  weight  you  are  going  to 
give  the  evidence,  both  from  the  lips  of  the  witnesses  on  the 
stand  and  the  documentary  evidence  that  has  been  intro- 
ducd  during  the  trial.  You  should,  of  course,  analyze  it, 
sift  it,  separate  it,  and  give  it  that  weight  to  which  you 
think  it  is  entitled. 

Unless  the  Government  sustains  the  burden  of  proof  and 
proves  beyond  a  reasonable  doubt  every  element  of  the 
offense  of  wThich  the  defendant  is  charged  in  the  indictment, 
you  must  bring  in  a  verdict  of  not  guilty. 

The  indictment  charges  the  defendant  with  contempt  of 
Congress,  in  that  he  wilfully  refused  to  answer  a  question 
propounded  by  the  Comittee  on  Un-American  Activities. 

It  is  alleged,  as  I  refered  to  before,  that  the  defendant 
did  appear  before  the  Committee  on  Un-American  Activi- 
tis  of  the  House  of  Representatives  on  October  27,  1947, 
and  was  asked  a  question,  whether  or  not  he  was  or 

612  ever  had  been  a  member  of  the  Communist  Party,  to 
which  it  is  alleged  the  answer  was  refused.  The 

Government  has  introduced  evidence  in  support  of  the  alle¬ 
gations  of  this  indictment ;  but  there  are  certain  matters  of 
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law  about  which  this  Court  must  instruct  you  in  this  qase. 

The  Court  instructs  you  as  a  matter  of  law  that;  the 
Committee  on  Un-American  Activities  of  the  House  of 
Representatives  was  a  validly  constituted  committee  of  the 
Congress.  Public  Law  601  provides  that  the  committee  may 
act  as  a  whole  committee  or  a  subcommittee. 

Evidence  introduced  during  the  trial  has  indicated  that 
the  chairman  of  the  committee  is  J.  Parnell  Thomas,  Con¬ 
gressman  from  New  Jersey,  and  that  he,  on  October  27, 
1947,  convened  a  meeting  of  a  subcommittee  designated  by 
him  to  be  Congressman  McDowell,  Congressman  Vail,  and 
himself. 

If  you  believe,  and  believe  beyond  a  reasonable  doubt, 
that  on  October  27,  1947,  Congressman  J.  Parnell  Thomas, 
as  chairman  of  the  Committee  on  Un-American  Activities 
of  the  House  of  Representatives,  designated  Congressman 
McDowell,  Congressman  Vail,  and  himself  as  a  subcommit¬ 
tee  to  transact  the  business  of  that  day,  then  the  Court  in¬ 
structs  you  that  that  is  a  validly  constituted  subcommittee 
of  the  Committee  on  Un-American  Activities  of  the  Hquse 
of  Representatives,  and  as  such  had  the  authority  to  inquire 
into  the  matters  that  they  did  on  that  day ;  that  that 
613  said  committee  had  jurisdiction  over  the  matters 
under  consideration;  and  that  the  question  pro¬ 
pounded  by  the  chairman  to  the  defendant  was  pertinent 
to  the  inquiry. 

You  will  recall  that  the  testimony  tended  to  show  that 
the  committee  was  investigating  the  infiltration  of  commu¬ 
nism  in  the  motion  picture  industry,  and  that  the  question 
propounded  was  whether  or  not  the  defendant  was  or; had 
been  a  member  of  the  Communist  Party.  For  that  reason 
the  Court  has  determined  that  the  question  was  pertinent 
to  the  inquiry;  that  it  was  a  proper  question  for  the  com¬ 
mittee  to  ask  the  defendant;  and  that  it  was  the  defendant’s 
duty  to  answer. 

You  are  not  to  concern  yourself  with  evidence  that  has 
been  ruled  out  by  the  Court,  nor  are  you  to  consider  col- 
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loquy  between  opposing  counsel,  or  between  the  Court  and 
counsel,  as  that  is  not  evidence. 

There  are  two  points  which  I  wish  to  emphasize  which 
you  should  consider  in  your  deliberations  in  this  case. 

First,  your  determination  of  the  guilt  or  innocence  of 
the  defendant  must  be  reached  solely  on  the  basis  of  the 
relevant  evidence  deducd  at  this  trial,  without  any  feeling 
of  emotion,  bias,  or  prejudice,  without  any  anger  on  the 
one  hand  and  without  sympathy  on  the  other. 

Second,  the  nature  of  the  activities  of  the  defendant  is 
not  an  issue  in  this  case,  and  it  is  your  duty  entirely  to 
disregard  any  speculation  on  that  subject.  In  other 
614  words,  whether  or  not  the  defendant  is  or  was  or 
was  not  a  member  of  the  Communist  Party  actually 
is  not  revelant  to  this  case. 

The  issues  which  you  are  called  upon  to  determine  and 
the  basic  elements  of  the  offense  with  which  the  defendant 
is  charged  will  be  defined  by  this  Court,  and  you  should 
confine  your  considerations  to  them.  It  is  incumbent,  as  I 
told  you  before,  on  the  Government  to  prove  each  and  all 
of  the  essential  elements  of  the  crime  charged. 

Briefly,  the  elements  of  this  offense  as  applicable  to  this 
defendant  are  as  follows: 

First,  that  the  chairman  of  the  Committee  on  Un-Ameri¬ 
can  Activities  of  the  House  of  Representatives  caused  to  be 
prepared  a  subpoena  directing  the  defendant  to  appear 
before  the  committee  to  testify.  Second,  that  the  subpoena 
was  signed  by  the  chairman  of  the  committee  and  was 
served  by  a  person  designated  by  the  chairman  by  placing 
the  same  in  the  possession  of  the  defendant.  That  the  de¬ 
fendant  appeared  before  the  Committe  on  October  27, 1947, 
and  administered  the  oath  by  the  chairman  of  the  com¬ 
mittee,  and  gave  testimony.  That  the  defendant  wilfully 
made  default — that  is,  that  he  wilfully  refused  to  answer 
a  question  propounded  by  the  committee. 

Now,  those  are  the  elements  in  this  case,  and  the  only 
elements  in  this  case — the  committee  met,  there  was  an 
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appearance  by  the  defendant,  a  question  asked,  and  be 
wilfully  refused  to  answer. 

615  Now,  in  the  use  of  that  term  wilful  or  wilfully,  I 
instruct  you  that  wilful,  as  used  in  Title  2,  Section 

192  of  the  United  States  Code — that  is  the  section  under 
which  the  defendant  is  indicted — means  deliberate  and  in¬ 
tentional,  and  not  inadvertence  or  accident.  In  other  words, 
the  word  wilful  does  not  mean  that  the  failure  or  refusal 
to  comply  must  necessarily  be  for  an  evil  or  bad  purpose. 
The  reason  is  immaterial,  as  long  as  the  refusal  was  de¬ 
liberate  and  intentional  and  was  not  a  mere  inadvertence 
or  an  accident.  Thus  the  motives  of  the  defendant  in  failing 
to  comply  and  his  reasons  for  such  failure  are  not  material 
to  the  issues  in  this  case.  If  you  so  find  beyond  a  reason¬ 
able  doubt  that  he  did  them  intentionally  and  deliberately, 
that  is  a  wilful  refusal  to  answer  a  pertinent  question. 

Now,  the  charge  in  this  indictment,  although  referred  to 
as  contempt,  does  not  mean  a  personal  animosity  or  dislike 
toward  a  Congressional  committee  or  any  of  its  members. 
The  charge  consists  of  the  elements  as  I  have  defined  tfyem 
to  you. 

The  defendant  takes  the  position,  through  his  counsel, 
in  arguing  the  case  to  you,  from  the  evidence  submitted  by 
the  Government  and  the  transcript  of  the  case,  that  he  \vas 
attempting  to  answer  the  question;  and,  two,  that  he  did 
answer  the  question  and  that  he  was  not  guilty  of  a  refusal. 

Now,  the  Court  has  intstructed  you  as  to  what  the 

616  meaning  of  the  word  wilful  in  connection  with  this 
prosecution  is;  and  so  a  person  who  declines  to 

comply  with  the  direction  of  the  committee,  on  the  basis  of 
the  claim  that  the  committee  is  invalid  or  it  is  exceeding!  its 
jurisdiction,  or  that  the  request  is  unreasonable,  or  that 
it  was  outside  the  scope  of  the  investigation,  or  that  the 
committee  was  not  investigating  communism,  in  so  refusing 
to  answer  a  question  acts  at  his  own  peril.  The  issue  is 
clear  in  this  case,  ladies  and  gentlemen,  and  you  are  to 
decide  it  from  the  evidence  as  you  have  heard  it  from  the 
witness  stand. 
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If  you  believe,  and  believe  beyond  a  reasonable  doubt, 
that  the  defendant  appeared  before  the  committee — and 
that  is  not  controverted  by  the  defense — that  he  was  sworn 
— and  that  is  not  controverted — and  that  he  was  asked 
some  questions — and  that  is  not  controverted — and  that  he 
refused  to  answer  questions,  it  is  your  duty  under  the  law 
to  return  a  verdict  of  guilty. 

Now,  when  I  use  the  words  1  ‘ refuse  to  answer”  I  mean 
this.  When  you  ask  a  question  you  are  asking  something  to 
be  answered ;  and  an  answer  means  a  responsive  reply.  An 
answer,  as  far  as  this  case  is  concerned,  does  not  mean  any 
kind  of  reply  that  a  person  desires  to  give,  but  it  means 
responsive  to  the  question  put.  So  that,  as  I  say,  if  you 
believe  beyond  a  reasonable  doubt  that  the  question  was 
asked  and  the  defendant  did  not  give  a  responsive 
617  reply,  it  is  your  duty  under  the  law  to  return  a  ver¬ 
dict  of  guilty. 

Of  course,  if  you  believe  that  the  Government  has  not 
proved  beyond  a  reasonable  doubt  each  and  all  of  the 
elements  of  the  crime  in  the  indictment,  then  you  must  find 
the  defendant  not  guilty.  If  you  believe  from  the  evidence 
that  the  defendant  was  attempting  to  answer  the  question, 
but  he  was  not  allowed  to  answer  it  by  the  committee,  then, 
of  course,  it  would  be  your  duty  under  the  law  to  return  a 
verdict  of  not  guilty  on  this  charge. 

There  -were  four  questions  that  were  asked,  and  I  do  not 
mean  to  comment  on  the  evidence,  but  the  Court  will  refer 
to  it  because  it  is  the  crux  of  this  case. 

You  will  recall  that  the  defendant  was  asked,  “Are  you 
now,  or  have  you  ever  been  a  member  of  the  Communist 
Party  of  the  United  States?” 

And  he  made  a  certain  answer  which  he  started  by  say¬ 
ing,  “In  framing  my  answer  to  that  question  I  must 
emphasize  the  points  that  I  have  raised  before.” 

The  second  question:  “Mr.  Lawson,  the  most  pertinent 
question  that  we  can  ask  is  whether  or  not  you  have  ever 
been  a  member  of  the  Communist  Party.  Now,  do  you  care 
to  answer  that  question?” 
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The  defendant  said:  “You  are  using  the  old  technique, 
which  was  used  in  Hitler  Germany  in  order  to  create  a 
scare  here - ” 

618  The  third  question:  “Are  you  a  member  of  the 
Communist  Party,  or  have  you  ever  been  a  member 

of  the  Comunist  Party? 

To  which  Mr.  Lawson  replied:  “It  is  unfortunate  and 
tragic  that  I  have  to  teach  this  committee  the  basic  prin¬ 
cipals  of  American - ” 

The  fourth  question:  “That  is  not  the  question.  That  is 
not  the  question.  The  question  is:  Have  you  ever  been  a 
member  of  the  Communist  Party?’7 

To  which  the  defendant  said:  “I  am  framing  my  answer 
in  the  only  way  in  which  any  American  citizen  can  frame 
his  answer  to  a  question  which  absolutely  invades  his 
rights.” 

Now,  in  testing  whether  or  not  you  believe  from  the 
evidence  that  the  defendant  answered  the  question  pro¬ 
pounded  by  the  committee,  you  must  decide  for  y  oar  self 
whether  or  not  the  answers  given  by  the  defendant  to  the 
question  satisfy  you  now  as  to  whether  or  not  he  ever  was 
or  is  a  member  of  the  Comunist  Party.  If  you  can  ;come 
to  a  conclusion  by  the  replies  the  defendant  gave  to  those 
questions  —  if  you  can  answer  by  those  replies  —  as  to 
whether  or  not  he  ever  was  or  is  now  a  member  qf  the 
Communist  Party,  then,  of  course,  it  is  your  duty  to  return 
a  verdict  of  not  guilty.  If  you  cannot,  you  must  return  a 
verdict  of  guilty. 

As  I  told  you  before,  the  question  of  whether  or  not  there 
was  comunism  in  the  motion  picture  industry  is  immaterial. 
It  is  not  for  you  to  consider  at  all. 

619  The  defendant  in  this  case  has  not  taken  the  wit¬ 
ness  stand,  and  the  Court  instructs  you  that  you  are 

not  to  draw  any  inference  one  way  or  the  other  by  the  de¬ 
fendant’s  not  taking  the  stand,  because  under  our  American 
system  of  jurisprudence  the  defendant  does  not  haye  to 
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take  the  stand,  because  the  burden  of  proving  the  case  is 
upon  the  Government. 

Now,  the  manner  in  which  I  have  instructed  you  that  you 
may  return  your  verdict — that  is,  guilty  or  not  guilty — is 
not  to  be  considered  by  you  as  indicating  anything  one  way 
or  the  other,  as  the  Court  has  no  desire  to  indicate  what  it 
thinks  your  verdict  should  be. 

Approach  this  problem,  ladies  and  gentlemen  of  the  jury, 
with  the  same  common  sense  that  you  would  approach  a 
problem  in  your  everyday  life.  Apply  to  it  that  same 
common  sense  as  you  would  to  the  problems  that  come  to 
you  that  are  important  problems  and  that  would  cause  you 
to  reflect.  Accord  to  the  defendant  a  fair  and  impartial 
trial.  Weigh  and  sift  the  evidence  as  you  have  heard  it 
from  the  witness  stand.  And  when  you  have  reached  your 
verdict  please  notify  the  marshal.  When  you  reach  your 
jury  room,  select  a  foreman.  Take  the  case,  ladies  and 
gentlemen. 

(The  jury  left  the  courtroom  at  3:07  p.m.  to  consider 
its  verdict.) 

620  The  Court:  Gentlemen,  there  is  another  matter 
now  that  the  Court  would  like  to  take  up. 

Mr.  Rosenberg:  May  we  make  our  objections? 

The  Court:  You  have  all  your  objections.  You  submitted 
your  prayers,  and  they  are  in  the  record. 

Mr.  Rosenberg:  I  am - 

The  Court:  The  record  may  so  show  that  there  is  an 
objection  to  the  charge  of  the  Court. 

Mr.  Rosenberg:  May  we  make  objections  to  specific 
portions? 

The  Court:  No.  You  may  make  an  objection  to  the 
entire  charge.  I  have  denied  your  prayers. 

Mr.  Rosenberg:  There  are  additional  things. 

The  Court:  Take  an  exception  to  the  charge.  I  have 
allowed  your  exception  to  the  charge. 

Mr.  Rosenberg:  Can  we  take  an  exception  to  each  and 
every  part  of  the  charge? 
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The  Court:  Yes. 

Mr.  Rosenberg:  Your  Honor,  we  would  have  wanted  to 
specifically  except  to  specific  portions,  but  Your  Honor 
rules  that  we  cannot  take  a  specific  exception? 

The  Court:  I  am  giving  you  that  now. 

Mr.  Rosenberg:  I  would  like  to  read  them  in,  if  I  may, 
I  think  it  is  important  to  put  them  on  the  record. 

The  Court:  Very  well. 

621  Mr.  Rosenberg :  The  defendant  respectfully  ex¬ 

cepts  to  that  portion  of  the  charge  in  which  Your 
Honor  stated  the  substance  of  the  statute  as  it  affected 
this  particular  case.  Your  Honor,  in  the  language;  Your 
Honor  used,  was  actually  referring  to  the  first  clause  of 
192,  when  actually  it  was  the  second  clause  that  was  applic¬ 
able. 


We  want  to  take  an  exception  to  all  the  rulings  of  Your 
Honor  dealing  with  the  validity  of  the  committee,  with  its 
jurisdiction  to  inquire,  with  Your  Honor’s  ruling  that  the 
question  put  to  the  defendant  was  pertinent  to  the  iuquiry, 
and  with  all  the  rulings  of  law  that  they  were  valid  in  that 
set  of  instructions. 


We  want  to  except  to  that  portion  of  Your  Honor’s 
charge  in  which  you  instructed  the  jury  that  if  they  found 
the  defendant  wilfully  made  default  and  refused  to  answer, 
they  should  return  a  verdict  of  guilty;  and  to  Your  Honor’s 
definition  of  refusal  to  answer  by  stating  to  the  jury  that 
wilful  means  intentional  as  distinguished  from  inadvertent 
and  acidental ;  that  this  again  in  substance  was  charging  the 
first  clause  of  192  instead  of  the  second  section  of  192. 


I  want  respectfully  except  to  that  portion  of  Your 
Honor’s  charge  in  which  you  tell  the  jury  that  a  person 
who  declines  to  answer  the  question  on  the  grounds  of  in¬ 
validity  of  the  committee — and  there  was  some  otheir  lan¬ 
guage  Your  Honor  used  along  that  line — that  that 
622  could  not  be  done  by  the  defendant.  In  effect,  it 
seemed  to  us,  that  was  virtually  a  direction!  of  a 
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guilty  verdict,  and  they  were  questions  of  fact  that  should 
have  been  left  for  the  jury  to  determine. 

Your  Honor  stated  that  the  defendant’s  appearance  be¬ 
fore  the  committee  was  not  controverted,  but  Your  Honor 
failed  to  instruct  the  jury  that  the  defendant  had  contro¬ 
verted  the  lawfulness  of  this  tribunal,  the  lawfulness  of 
this  subcommittee;  and  we  except  to  each  and  every  part 
of  Your  Honor’s  charge  that  there  w*as  a  lawful  subcom¬ 
mittee,  and  to  the  substance  of  Your  Honor’s  charge. 

We  except  to  Your  Honor’s  charge  in  which  you  informed 
the  jury  that  an  answer  means  a  responsive  reply. 

We  respectfully  except  to  that  portion  of  the  charge  in 
which  Your  Honor  read  the  four  questions.  The  jury  was 
the  only  one  who  could  consider  all  the  evidence,  and  Your 
Honor’s  comment  and  emphasis  on  certain  portions  of  the 
evidence  wras  error. 

In  addition,  we  except  to  Your  Honor’s  demand,  as  I 
remember  it,  that  if  the  jury  cannot  understand  whether 
the  replies  would  have  been  that  he  w^as  or  was  not  a 
member  of  the  Comunist  Party,  then  they  must  find  him 
guilty.  To  that  we  except,  if  Your  Honor  please. 

Finally,  we  would  ask  Your  Honor,  in  the  light  of  our 
exceptions  and  the  points  that  we  have  advanced,  that  you 
recall  the  jury  and  charge  in  the  light  of  our  request 
623  and  in  the  light  of  our  exceptions  that  wre  have  made. 

The  Court :  That  is  denied. 


The  Deputy  Clerk:  Mr.  Foreman,  has  the  jury  agreed 
upon  a  verdict? 

The  Foreman:  We  have. 

The  Deputy:  What  say  you  as  to  the  defendant, 
625  John  Howard  Lawson? 

The  Foreman:  Guilty  as  charged. 

The  Deputy  Clerk:  Members  of  the  jury  your  foreman 
says  you  find  the  defendant,  John  Howrard  Lawson,  guilty 
as  charged,  and  this  is  your  verdict,  so  say  you  each  and  all? 

(The  jury  indicated  in  the  affirmative.) 


Mr.  Kenny:  Your  Honor,  may  we  have  the  jury  polled? 
The  Court:  Very  well. 

The  Deputy  Clerk:  Members  of  the  jury,  as  your  name 
is  called  please  state  your  individual  verdict. 

Nancy  Sydnor:  Guilty. 

The  Deputy  Clerk:  Theresa  Saylor. 

Theresa  Saylor:  Guilty. 

The  Deputy  Clerk:  Francis  Rackey. 

Francis  Rackey:  Guilty. 

The  Deputy  Clerk:  Hamlyn  Potter. 

Hamlyn  Potter:  Guilty. 

The  Deputy  Clerk:  Katherine  Willis. 

Katherine  Willis:  Guilty. 

The  Deputy  Clerk:  Joshua  Lawings. 

Joshua  Lawings:  Guilty. 

The  Deputy  Clerk:  Charlotte  Laguerta. 

Charlotte  Laguerta:  Guilty. 

The  Deputy  Clerk:  Catherine  Montague. 

626  Catherine  Montague:  Guilty. 

The  Deputy  Clerk:  Timetta  Nelson. 

Timetta  Nelson:  Guilty.  | 

The  Deputy  Clerk:  Edith  Merriweather. 

Edith  Merriweather:  Guilty. 

The  Deputy  Clerk:  Shirley  Evans. 

Shirley  Evans:  Guilty. 

The  Deputy  Clerk:  William  Dunmore. 

William  Dunmore:  Guilty. 

The  Deputy  Clerk:  The  jury  has  been  polled.  You  are; 
excused  until  tomorrow  morning  at  9 :45. 

! 

(The  jury  left  the  courtroom.) 

The  Court:  This  is  a  misdemeanor,  and  the  defendant 

may  remain  on  bond  pending  the  filing  of  any  motion. ! 

i 

(The  hearing  was  concluded.) 


364 


649  Filed  Apr  19  1948 

Government  Prayer  for  Instruction  No.  1. 

It  is  not  for  you  to  consider  whether  the  House  Com¬ 
mittee  on  Un-American  Activities  had  a  right  to  ask  this 
defendant  whether  he  was  or  ever  had  been  a  member  of 
the  Communist  Party.  I  have  determined  as  a  matter  of 
law  that  the  Committee  had  the  right  to  ask  this  question. 
Therefore  it  became  the  duty  of  the  defendant  to  answer 
it. 

650  Government  Prayer  for  Instruction  No.  2. 

You  are  instructed  that  the  only  questions  for  you  to 
determine  are: 

1.  Did  the  defendant  appear  as  a  witness  before  the 
Committee  on  Un-American  Activities  or  any  subcom¬ 
mittee  thereof  (a  quorum  being  present)  in  the  Dis¬ 
trict  of  Columbia?  A  quorum  is  one  more  than  Vo  the 
committee  or  the  subcommittee,  whichever  it  may  be. 

2.  Was  he  asked  the  question  whether  he  was  or 
ever  had  been  a  member  of  the  Communist  Party? 

3.  Did  he  intentionally  refuse  to  answer  that  ques¬ 
tion? 

If  you  find  beyond  a  reasonable  doubt  that  the  answers 
to  these  questions  are  in  the  affirmative,  your  verdict  shall 
be  guilty. 

*•*#*•***• 

651  Government  Prayer  for  Instruction  No.  3. 

If  you  find  beyond  a  reasonable  doubt  that  the  defendant 
intentionally  refused  to  answer  this  question  of  thee  Com¬ 
mittee,  it  makes  no  difference  what  reason  or  purpose  he 
had  in  mind  so  long  as  the  refusal  was  deliberate  and  intent 
tional  and  was  not  a  mere  inadvertance  or  an  accident. 
•  ••*••**#* 
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Filed  Apr  19  1948 

Defendant’s  Bequest  for  Instructions 

1.  The  jury  are  instructed  that  the  instructions  §iven 
them  by  the  court  are  for  their  guidance  and  the  application 
of  principles  of  law  to  the  facts  as  the  jury  may  find  them, 
but  the  jury  are  the  sole  and  exclusive  judges  of  the  credi¬ 
bility  of  witnesses  and  of  the  truth  and  weight  of  all!  evi¬ 
dence  given  in  the  trial  and  the  inference  and  deductions 
to  be  drawn  from  said  evidence.  ! 


2.  The  court  instructs  the  jury  that  every  presumption 
of  law  is  in  favor  of  the  innocence  of  the  defendant, !  and 
that,  in  order  to  convict  him  of  the  offense  charged  in  the 
indictment,  every  fact  necessary  to  constitute  such  offbnse 
must  be  proven  beyond  a  reasonable  doubt;  and,  if!  the 
jury  entertains  any  reasonable  doubt  upon  any  single  Ifact 
necessary  to  constitute  the  offense,  it  is  their  duty  to  give 
the  defendant  the  benefit  of  such  doubt  and  render  a  verdict 
of  not  guilty. 


3.  By  the  term  “reasonable  doubt”  as  used  in  the  in¬ 
structions,  is  meant  that  state  of  the  case  which,  after  the 
entire  comparison  and  consideration  of  all  the  evidence 
in  the  case,  leaves  the  minds  of  the  jurors  in  that  condition 
that  they  cannot  say  they  feel  an  abiding  conviction,  to  a 
moral  certainty,  of  the  truth  of  the  charge, — a  certainty 
that  convinces  their  understanding  and  satisfies  their  reason 
and  judgment. 


4.  The  jury  are  instructed  that  the  law  presumes j  the 
defendant  to  be  innocent  of  the  offense  charged  in ;  the 

indictment,  and  this  presumption  attends  him  during 
653  the  whole  case  unless  and  until  it  is  overcome  by 
evidence  which  satisfies  the  jury  beyond  a  reasonable 
doubt  that  the  defendant  is  guilty. 

5.  The  jury  are  instructed  that  the  only  object  and  pur¬ 
pose  of  the  indictment  in  a  criminal  case  is  to  inform; the 
defendant  of  the  nature  and  cause  of  the  accusation  against  ' 
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him;  that  it  does  not  amount  to  evidence  against  the  de¬ 
fendant  in  this  case  in  any  degree  whatever,  and  that  the 
only  purpose  for  which  it  can  be  considered  by  the  jury 
is  to  determine  the  charge  of  wdiich  the  defendant  is  accused. 

6.  The  jury  are  instructed  that  if  they  can  reconcile  the 
evidence  before  them  upon  any  reasonable  hypothesis  con¬ 
sistent  with  the  defendant’s  innocence  they  should  do  so, 
and  in  that  case  find  him  not  guilty. 

7.  The  jury  are  instructed  that  under  the  law  the  jury 
are  the  sole  and  exclusive  judges  of  the  facts  of  the  case, 
of  the  credibility  of  the  witnesses,  of  the  weight  of  the 
evidence  and  the  inferences  which  are  to  be  drawn  from  the 
evidence,  and  that  the  question  of  whether  or  not,  upon  a 
consideration  of  all  the  evidence  in  this  case  and  of  the  in¬ 
ferences  dravm  from  such  evidence,  this  defendant  is  guilty 
or  not  guilty  of  the  charge  made  against  him  in  the  indict¬ 
ment,  is  a  question  which  the  jury  alone  has  the  power  to 
decide. 

8.  The  jury  are  instructed  that  the  failure  of  the  defend¬ 
ant  to  testify  in  his  own  behalf  does  not  create  any  inference 
or  presumption  against  him,  and  the  jury  must  not  permit 
that  fact  to  weigh  in  the  slightest  degree  against  him;  nor 
should  it  enter  into  the  discussions  or  deliberations  of  the 

jury  in  any  manner. 

654  9.  The  jury  are  instructed  that  in  determining  the 

weight  to  be  given  the  testimony  of  the  witnesses  for 
the  government,  they  may  take  into  consideration  the  fact 
that  they  have  an  interest  in  the  outcome  of  the  case,  and 
that  such  interest  may  be  considered  by  the  jury  in  deter¬ 
mining  how  far,  or  to  what  extent,  if  at  all,  the  witnesses’ 
testimony  is  worthy  of  credit. 

10.  The  jury  are  instructed  that  the  burden  of  proof  is 
on  the  government  to  prove  beyond  a  reasonable  doubt 
that  the  defendant  was  summoned  as  a  witness  by  the 
authority  of  a  Committee  of  the  House  of  Representatives, 
to  give  testimony  upon  a  matter  under  inquiry  before  such 
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Committee,  and  that  having  appeared,  the  defendant  refused 
to  answer  a  question  pertinent  to  the  questions  under 
inquiry. 

| 

11.  The  jury  are  instructed  as  a  matter  of  law  that  the 
words  “matter  under  inquiry’ ’  as  used  in  the  statute  refer 
to  matters  within  the  jurisdiction  of  the  House,  before 
them  for  consideration  and  proper  for  their  action;  and 
unless  the  jury  are  convinced  beyond  a  reasonable  doubt 
that  the  defendant  was  summoned  as  a  witness  to  give  testi¬ 
mony  upon  matters  within  the  jurisdiction  of  the  House, 
before  them  for  consideration  and  proper  for  their  action, 
they  must  find  the  defendant  not  guilty. 

12.  The  jury  are  instructed  that  a  Committee  of  the 
House  may  inquire  only  into  matters  affecting  the  qualifi¬ 
cations  of  its  members ;  matters  affecting  the  exercise ;  of 
its  powers  of  impeachment;  and  matters  in  aid  |of 

legislation. 

655  13.  The  jury  are  instructed  as  a  matter  of  law  tljat 

the  House  Committee  on  Un-American  Activities 
were  not  at  any  time  covered  by  this  case  inquiring  into 
matters  affecting  the  qualifications  of  members  of  the 
House,  nor  for  the  purpose  of  aiding  in  the  exercise  of 
the  House’s  power  or  impeachment. 

14.  The  jury  are  instructed  that  unless  they  find  beyond 
a  reasonable  doubt  that  the  House  Committee  on  Un- 
American  Activities  was  created  and  at  the  time  of  the 
alleged  offense  charged  in  the  indictment,  existed  for  the 
purpose  of  inquiring  into  matters  in  aid  of  legislation, 
they  must  find  the  defendant  not  guilty. 

j 

15.  The  jury  are  instructed  that  if  they  find  upon  $11 
the  evidence  that  the  sole  or  primary  purpose  for  the 
creation  of  the  House  Committee  on  Un-American  Activi¬ 
ties  was  to  “expose”  or  “spotlight”  persons  or  ideas,  then 
such  matters  would  not  be  within  the  jurisdiction  of  the 
House,  or  the  Committee,  and  the  jury  should  find  the  de¬ 
fendant  not  guilty. 
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16.  The  jury  are  instructed  that  if  they  find  upon  all  the 
evidence  that  the  sole  or  primary  purpose  of  the  creation 
of  the  House  Committee  on  Un-American  Activities  was 
to  impose  a  censorship  upon  ideas,  opinions  and  beliefs, 
then  such  matters  would  not  be  within  the  jurisdiction  of 
the  House  or  the  Committee,  and  the  jury  should  find  the 
defendant  not  guilty. 

17.  The  jury  are  instructed  that  if  they  find  upon  all 
the  evidence  that  the  sole  or  primary  purpose  for  the 
creation  of  the  House  Committee  on  Un-American  Activi¬ 
ties  was  to  establish  a  list  of  persons,  organizations  and 
ideas  which  the  Committee  in  its  judgment  considered  sub¬ 
versive  or  un-American,  then  such  matters  would  not 

656  be  within  the  jurisdiction  of  the  House  or  the  Com¬ 
mittee,  and  the  jury  should  find  the  defendant  not 

guilty. 

18.  The  jury  are  instructed  that  even  if  the  House  Com¬ 
mittee  on  Un-American  Activities  was  originaly  created 
for  a  valid  legislatve  purpose,  if  in  fact  the  Committee 
has  not  since  its  inception  conducted  its  activities  in  aid  of 
legislation,  the  jury  should  find  the  defendant  not  guilty. 

19.  The  jury  are  instructed  that  the  words  “question 
under  inquiry’ 9  as  used  in  the  statute  refer  to  matters 
within  the  jurisditetion  of  the  House  and  the  Committee, 
before  them  for  consideration  and  proper  for  their  action; 
and  unless  the  jury  are  convinced  beyond  a  reasonable 
doubt  that  the  question  propounded  to  the  defendant  was 
a  question  pertinent  to  the  question  under  inquiry,  then 
the  jury  must  find  the  defendant  not  guilty. 

20.  The  jury  are  instructed  as  a  matter  of  law  that  the 
scope  of  the  inquiry  into  the  motion  picture  industry  as 
defined  by  the  Committee  was  not  a  question  within  the 
jurisdiction  of  the  Committee  or  of  the  House,  and  the 
jury  must  return  a  verdict  of  not  guilty. 

21.  The  jury  are  instructed  that  if  upon  all  the  evidence 
they  find  that  the  sole  or  primary  puryose  of  the  investi- 
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gation  into  the  motion  picture  industry  was  to  impose  a 
censorship  of  the  screen,  then  such  investigaion  would 

657  not  be  a  lawful  “question  under  inquiry”  within 
the  meaning  of  the  statute,  and  the  jury  must  ,find 

the  defendant  not  guilty. 

22.  The  jury  are  instructed  that  if  they  find  upon  all  the 
evidence  that  the  sole  or  primary  purpose  of  the  investi¬ 
gation  into  the  motion  picture  industry  was  to  esablish 
a  list  of  persons  who  in  the  Committee’s  judgment  should 
not  be  employed  in  the  motion  picture  industry,  and  to 
cause  their  discharge  therefrom,  then  such  an  investigation 
would  not  be  a  lawful  “question  under  inquiry”  within  the 
meaning  of  the  statute,  and  the  jury  should  find  the  defend¬ 
ant  not  guilty. 

23.  The  jury  are  instructed  that  if  they  find  upon;  all 
the  evidence  that  the  primary  or  sole  purpose  of  the  investi¬ 
gation  of  the  defendant,  John  Howard  Lawson,  wasj  to 
“expose”  or  “spotlight”  the  defendant,  then  such  an i  in¬ 
vestigation  was  not  a  lawful  “question  under  inquiry” 
within  the  meaning  of  the  statute,  and  the  jury  should  find 
the  defendant  not  guilty. 

! 

24.  The  jury  are  instructed  that  if  they  find  upon  all  jthe 
evidence  that  the  sole  or  primary  purpose  of  the  investiga¬ 
tion  of  the  defendant,  John  Howard  Lawson,  was  to  abridge, 
restrict  or  limit  the  freedom  of  the  defendant  to  think  and 
speak  freely,  to  freely  write  for  the  screen  in  the  motion 
picture  industry,  or  elsewhere,  or  to  associate  with  perspns 
of  his  own  choosing  for  social,  economic  or  political  pur¬ 
poses,  then  such  an  investigation  would  not  be  a  lawful 
“question  under  inquiry”  within  the  meaning  of  the  statute, 

and  the  jury  must  find  the  defendant  not  guilty. 

658  25.  The  jury  are  instructed  that  if  they  find  upon 
all  the  evidence  that  the  sole  and  primary  purpose  of 

the  investigation  of  the  defendant,  John  Howard  Lawson, 
was  to  cause  him  to  be  discharged  from  employment  in  the 
motion  picture  industry,  and  to  be  blacklisted  therefrom, 
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then  such  an  investigation  would  not  he  a  lawful  “question 
under  inquiry”  within  the  meaning  of  the  statute,  and  the 
jury  should  find  the  defendant  not  guilty. 

26.  The  jury  are  instructed  as  a  matter  of  law  that  the 
provisions  of  a  statute  creating  a  Committee  of  the  House 
and  authorizing  an  investigation  must  set  up  ascertainable 
and  recognizable  standards,  definite  and  concrete,  for  the 
scope  of  the  investigation  by  the  Committee  and  for  its 
conduct,  in  order  to  determine  the  pertinency  of  a  question 
propounded  to  a  witness,  and  a  witness  rightfully  may 
refuse  to  answer  a  question  propounded  by  a  Committee 
where  the  statute  creating  the  Committee  contains  no 
ascertainable  or  recognizable  standard  whereby  the  witness 
can  determine  whether  the  question  propounded  is  perti¬ 
nent  to  the  question  under  inquiry. 

27.  The  jury  are  instructed  that  neither  the  matters 
under  inquiry  by  the  House  Committee  on  Un-American 
Activities  as  authorized  by  the  House,  nor  the  question 
under  inquiry  by  the  Committee  at  the  time  the  defendant, 
John  Howard  Lawson  appeared  before  it,  contained  any 
recognizable  or  ascertainable  standard  whereby  the  defend¬ 
ant  could  determine  the  pertinency  of  the  question  pro¬ 
pounded  to  him  as  alleged  in  the  indictment,  and  the  jury 

must  therefore  find  the  defendant  not  guilty. 

659  28.  The  jury  are  instructed  that  any  witness  sum¬ 

moned  to  appear  before  a  Committee  of  the  House, 
rightfully  may  refuse  to  answer  any  question  where  the 
bounds  of  the  power  of  the  Committee  are  exceeded,  or 
w’here  the  questions  are  not  pertinent  to  the  matter  under 
inquiry;  and  if  the  jury  are  not  satisfied  beyond  a  reason¬ 
able  doubt  that  the  question  propounded  to  the  defendant 
as  set  out  in  the  indictment  w’as  within  the  bounds  of  the 
authority  of  the  Committee,  and  that  it  was  pertinent  to 
the  matter  under  inquiry,  they  must  return  a  verdict  of 
not  guilty. 
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29.  The  jury  are  instructed  that  any  witness  appearing 
before  a  Committee  of  the  House  rightfully  may  refuse  to 
answer  any  question  which  is  not  pertinent  to  any  matter 
which  the  Committee  is  authorized  to  investigate,  and  if 
they  are  not  satisfied  beyond  a  reasonable  doubt  that  the 
question  propounded  to  the  defendant  as  set  out  oil  the 
indictment  was  pertinent  to  such  an  inquiry,  they  i  must 
return  a  verdict  of  not  guilty. 

30.  The  jury  are  instructed  that  it  is  an  essential  in¬ 
gredient  of  the  crime  charged  in  the  indictment  to  establish 
that  the  question  propounded  to  the  defendant  was  pertinent 
to  the  matter  under  inquiry;  and  that  the  burden  of  proof 
is  upon  the  Government  to  affirmatively  establish  the  perti¬ 
nency  of  said  question,  to  the  satisfaction  of  the  jury  beyond 
a  reasonable  doubt. 

31.  The  jury  are  instructed  that  neither  the  House  of 
Representatives,  nor  the  Committee  on  Un-American  ikctiv- 
ities,  had  the  general  power  to  inquire  into  the  private 
affairs  of  citizens,  nor  compel  disclosures  of  such  private 

affairs. 

660  32.  The  jury  are  instructed  that  the  defendant  had 

the  right  to  be  exempt  from  all  unauthorized !  arbi¬ 
trary  or  unreasonable  inquiries  and  disclosures  in  respect 
to  his  personal  and  private  affairs. 

33.  The  jury  are  instructed  as  a  matter  of  law  th^t  the 
bounds  of  a  Committee’s  power  to  inquire  are  exceeded 
when  it  seeks  to  compel  the  disclosure  of  a  person’s  beliefs 
or  opinions,  orally  or  in  writing,  and  a  witness  rightfully 
may  refuse  to  answer  when  the  bounds  of  the  Committee’s 
power  are  so  exceeded. 

| 

34.  The  jury  are  instructed  as  a  matter  of  law  that  the 
bounds  of  a  Committee’s  power  to  inquire  are  exceeded 
when  it  seeks  to  compel  the  disclosure  of  a  person’s  political 
affiliations,  and  a  witness  rightfully  may  refuse  to  answer 
when  the  bounds  of  the  Committee’s  power  are  so  exceeded. 
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35.  The  jury  are  instructed  as  a  matter  of  law  that  the 
question  propounded  to  the  defendant  as  alleged  in  the 
indictment  exceeded  the  bounds  of  the  House  Committee’s 
power  to  inquire,  and  the  jury  must  therefore  find  the 
defendant  not  guilty. 

36.  The  jury  are  instructed  that  if,  upon  all  the  evidence 
in  the  case,  they  are  not  convinced  beyond  a  reasonable 
doubt  that  the  information  called  for  by  the  question  pro¬ 
pounded  to  the  defendant  was  reasonably  related  to  the 
subject  matter  of  the  investigation,  they  must  return  a 

verdict  of  not  guilty. 

661  37.  You  are  instructed  that  a  majority  of  five 

members  of  the  House  Committee  on  Un-American 
Activities  constitutes  a  quorum  of  that  Committee. 

38.  You  are  instructed  to  acquit  the  defendant,  John 
Howard  Lawson,  unless  you  find  that  the  Government  has 
proven  beyond  a  reasonable  doubt  that  a  quorum  of  the 
House  Committee  on  Un-American  Activities  was  present 
at  the  time  when  the  oath  was  administered  to  the  defend¬ 
ant,  John  Howard  Lawson,  and  at  the  times  -when  it  is 
alleged  by  the  Government  that  the  defendant  committed  a 
contempt  of  the  said  House  Committee. 

39.  You  are  instructed  that  if  there  was  no  quorum  at  the 
time  of  the  administration  of  the  oath,  then  you  are  to 
acquit  the  defendant  John  Howard  Lawson  entirely. 

40.  You  are  further  instructed  that  you  are  to  acquit 
the  defendant  John  Howard  Lawson  as  to  any  charge  in 
the  indictment  which  is  based  upon  testimony  given  or  acts 
committed  at  a  time  when  a  quorum  of  the  committee  was 
not  present. 

41.  You  are  instructed  that  the  Government  has  the 
burden  of  proving  that  a  quorum  was  present  at  the  time 
of  the  administration  of  the  oath  or  the  giving  of  the  testi¬ 
mony,  or  the  commission  of  the  alleged  contemptuous  acts, 
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and  that  the  Government  can  fulfill  this  burden  of  proof 
only  by  direct  evidence.  There  is  no  presumption  that  a 
quorum  was  present  at  the  time  of  the  administration  of 
the  oath  or  at  the  time  of  the  administration  of  the 

662  oath  or  at  the  time  that  the  allegedly  contemptuous 
testimony  was  given  or  the  allegedy  contemptuous 

acts  were  committed  by  the  defendant.  Consequently,  if 
you  are  not  satisfied  that  the  evidence  established  beyond 
a  reasonable  doubt  that  there  was  a  quorum  at  the  time 
of  the  administration  of  the  oath,  you  must  acquit  the 
defendant  John  Howard  Lawson;  and  unless  you  are  satis¬ 
fied  beyond  a  reasonable  doubt  that  the  evidence  proves 
that  there  was  a  quorum  at  any  particular  time  wheii  the 
defendant  gave  testimony  which  the  Government  alleges  to 
be  contemptuous,  then  you  must  acquit  the  defendant,  John 
Howard  Lawson,  with  respect  to  any  charge  based  upon 
such  particular  testimony  or  acts.  j 

42.  You  are  instructed  to  acquit  the  defendant  John 
Howard  Lawson  unless  you  find  that  the  Government!  has 
proven  beyond  a  reasonable  doubt  that  the  tribunal  wihich 
administered  the  oath  to  John  Howard  Lawson  and  before 
which  Mr.  Lawson  testified  ,was  a  legally  constituted  sub¬ 
committee  of  the  House  Committee  on  Un-American 
Activities. 

43.  You  are  instructed  to  acquit  the  defendant,  John 
Howard  Lawson,  unless  you  find  that  the  Government!  has 
proven  beyond  a  reasonable  doubt  that  the  tribunal  which 
administered  the  oath  to  the  deefndant,  John  Howard  Law- 
son,  and  before  which  he  testified  had  been  duly  constituted 
as  a  subcommittee  of  the  House  Committee  on  Un-American 
Activities  at  sometime  before  the  oath  was  administered  to 
the  defendant,  John  Howard  Lawson,  and  before  the  alleged 

contempt  with  which  he  was  charged  took  place,  j 

i 

663  44.  You  are  instructed  to  acquit  the  defendant, 
John  Howard  Lawson,  unless  you  find  that  the  Gov¬ 
ernment  has  proven  beyond  a  reasonable  doubt  that  the 
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tribunal  which  administered  the  oath  to  John  Howard 
Lawson  and  before  which  he  testified,  had  been  duly  con¬ 
stituted  by  vote  or  action  taken  at  a  meeting  of  the  full 
House  Committee  on  Un-American  Activities,  which  meet¬ 
ing  took  place  at  some  time  before  the  oath  was  admin¬ 
istered  to  John  Howard  Lawson  and  before  the  alleged 
contempt  with  which  he  is  charged  took  place  and  at  which 
meeting  at  least  five  members  of  the  full  House  Committee 
on  Un-American  Activities  were  actually,  physically 
present. 

45.  You  are  instructed  to  acquit  the  defendant,  John 
Howard  Lawson,  unless  you  find  that  the  Government  has 
proven  beyond  a  reasonable  doubt  that  the  tribunal  which 
administered  the  oath  to  John  Howard  Lawson  and  before 
which  he  gave  testimony,  was  a  duly  constituted  subcom¬ 
mittee  of  the  House  Committee  on  Un-American  Activities 
and  that  some  time  before  the  oath  was  administered  to 
John  Howard  Lawson,  and  before  the  alleged  contempt  took 
place  with  which  he  is  charged,  this  duly  constituted  sub¬ 
committee  of  the  House  Committee  on  Un-American  Activ¬ 
ities  was  specifically  authorized  by  the  full  House  Com¬ 
mittee  on  Un-American  activities,  at  a  meeting  attended  by 
a  quorum  of  the  full  Committee,  to  conduct  an  investigation 
into  the  motion  picture  industry. 

46.  You  are  instructed  to  acquit  the  defendant,  John 
Howard  Lawson,  unless  you  find  that  the  Government 

664  has  proven  beyond  a  reasonable  doubt  and  by  the 
official  records  of  the  full  House  Committee  on  Un- 
American  Activities,  that  the  tribunal  which  administered 
the  oath  to  John  Howard  Lawson,  and  before  which  he  tes¬ 
tified  was  a  duly  constituted  sub-committee  authorized  to 
make  an  investigation  into  the  motion  picture  industry. 

47.  You  are  instructed  to  acquit  the  defendant,  John 
Howard  Lawson,  unless  you  find  that  the  Government  has 
proven  that  a  quorum  of  the  subcommittee  of  the  House 
Committee  was  actually  physically  present  at  the  time  that 
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the  oath  was  administered  to  the  defendant,  John  Howard 
Lawson,  and  at  the  time  that  it  is  alleged  by  the  Govern¬ 
ment  that  the  defendant,  John  Howard  Lawson,  committed 
contempt  of  the  subcommittee  of  the  House  Committee  on 
Un-American  Activities. 

! 

48.  You  are  instructed  that  the  Government  has  the 
burden  of  proving  that  a  quorum  was  present  at  thp  time 
of  the  administration  of  the  oath  or  the  giving  of  the  testi¬ 
mony,  or  the  commission  of  the  alleged  contemptuous  acts, 
and  that  the  Government  can  fulfill  this  burden  of  proof 
only  by  direct  evidence.  There  is  no  presumption  that 
a  quorum  was  present  at  the  time  of  the  administration 
of  the  oath  or  at  the  time  that  the  allegedly  contemptuous 
testimony  was  given  or  the  allegedly  contemptuous  acts 
were  committed  by  the  defendant.  Consequently,  if  you 
are  not  satisfied  that  the  evidence  proves  beyond  a  reason¬ 
able  doubt  that  there  was  a  quorum  at  the  time  of  the 
administration  of  the  oath,  you  must  acquit  the  defendant, 

John  Howard  Lawson;  and  unless  you  are  satisfied 
665  beyond  a  reasonable  doubt  that  the  evidence  proves 

that  there  was  a  quorum  at  any  particular  time  when 
the  defendant  gave  testimony  which  the  Government  alleges 
to  be  contemptuous,  or  committed  acts  which  the  Govern¬ 
ment  alleges  to  be  contemptuous,  then  you  must  acquit  the 
defendant,  John  Howard  Lawrson,  with  respect  to  any  charge 
based  upon  such  particular  testimony  or  acts. 

49.  The  jury  are  instructed  as  a  matter  of  law  that  a 
mere  failure  to  answer  a  question  is  not  necessarily  a  Refusal 
to  answer  a  question  within  the  meaning  of  the  statute,  and, 
if,  upon  all  the  evidence,  the  jury  is  convinced  that  the 
defendant  was  in  good  faith  attempting  to  answer  the 
question  propounded  to  him  as  aleged  with  indictment,  the 
fact  that  he  failed  to  answer  the  question  to  the  satisfaction 
of  the  Committee  would  not  constitute  a  refusal  within  the 
meaning  of  the  statute. 
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50.  The  jury  are  instructed  as  a  matter  of  law  that  a 
citizen,  when  interrogated  about  his  private  affairs,  has  a 
right  before  answering  to  know  why  the  inquiry  is  made; 
and  if  the  purpose  disclosed  is  not  a  legitimate  one,  he 
may  not  be  compelled  to  answer. 

51.  The  jury  are  instructed  as  a  matter  of  law  that  the 
disclosed  purpose  of  the  investigation  of  the  defendant, 
John  Howard  Lawson,  was  not  a  lawful  one  and  that  de¬ 
fendant  was  not  therefore  compelled  to  answer  any  question 
at  such  investigation  and  the  jury  must  therefore  find  the 

defendant  not  guilty. 

666  52.  The  jury  are  instructed  that  if  upon  all  the 
evidence  they  find  that  the  defendant,  before  answer¬ 
ing  the  question  propounded  to  him  as  alleged  in  the  indict¬ 
ment,  was  attempting  to  learn  why  the  inquiry  was  made, 
and  such  knowledge  was  denied  him  by  the  Committee,  then 
the  defendant  rightfully  could  refuse  to  answer  the  ques¬ 
tion,  and  the  jury  must  find  the  defendant  not  guilty. 

53.  The  jury  are  instructed  that  if  upon  all  the  evidence 
they  gnd  that  the  disclosed  purpose  of  the  investigation  of 
the  defendant,  John  Howard  Lawson,  was  not  in  aid  of 
legislation,  but  for  some  non-legislative  purpose,  then  the 
defendant  was  not  compelled  to  answer  any  question  at  such 
investigation,  and  the  jury  must  find  the  defendant  not 
guilty. 

54.  The  jury  are  instructed  that  if  upon  all  the  evidence 
they  find  that  the  Committee  in  its  opinion  already  pos¬ 
sessed  the  information  which  it  sought  to  elicit  from  the 
defendant,  John  Howard  Lawson,  then  the  jury  must  find 
the  defendant  not  guilty. 

55.  The  jury  are  instructed  as  a  matter  of  law  that  a 
Cottnmittee  of  Congress  does  not  have  power  to  corn- 

667  pel  disclosure  of  a  citizen’s  private  affairs  where 
the  Committee  is  avowedly  in  possession  of  the  in¬ 
formation  it  seeks  to  compel. 
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56.  The  jury  are  instructed  that  the  burden  of  proof  is 
upon  the  Government  to  establish  beyond  a  reasonable 
doubt  that  the  defendant  refused  to  answer  the  question 
propounded  by  the  Committee  as  alleged  in  the  indictment. 

57.  The  jury  are  instructed  as  a  matter  of  law  that  a 
refusal  to  answer  a  question  within  the  terms  of  the 
statute  means  an  intentional  refusal,  not  an  accidental  or 
inadvertent  failure  to  answer  the  question. 

58.  The  jury  are  instructed  as  a  matter  of  law  that  the 
question  propounded  to  the  defendant,  John  Howard 
Lawson,  as  alleged  in  the  indictment,  was  a  compound 
question  which  the  defendant  was  not  required  to  answer, 
and  the  jury  must  therefore  find  the  defendant  not  guilty. 

59.  The  jury  are  instructed  as  a  matter  of  law  that  the 
question  propounded  to  the  defendant,  John  Howard  Law- 
son,  as  alleged  in  the  indictment  was  not  required  jto  be 
answered  “yes”  or  “no.” 

60.  The  jury  are  instructed  as  a  matter  of  law  that  the 
mere  faiure  to  answer  “Yes”  or  “No”  to  the  question 
propounded  to  the  defendant,  John  Howard  Lawson,  did 
not  constitute  a  refusal  to  answer  the  question  within  the 

meaning  of  the  statute. 

668  61.  The  jury  are  instructed  as  a  matter  of  law  that 

an  answer  which  is  not  responsive  to  a  question  pro¬ 
pounded  to  a  witness  is  not  necessarily  a  refusal  to  answer 
within  the  meaning  of  the  satute. 

62.  The  jury  are  instructed  that  if  they  find  upon  all  the 
evidence  that  defendant  in  good  faith  was  atempting  to 
answer  the  question  propounded  to  him  as  alleged  in  the 
indictment,  but  even  if  said  answer  was  non-responsive,  then 
the  jury  should  find  a  verdict  of  not  guilty. 

63.  The  jury  are  instructed  as  a  matter  of  law  that  a 
witness  may  rightfully  explain  his  answer,  and  such  expla¬ 
nation  does  not  constitute  a  refusal  to  answer  within  the 
meaning  of  the  statute. 
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64.  The  jury  are  instructed  that  if  upon  all  the  evidence 
they  find  that  the  defendant  in  good  faith  was  explaining 
his  answer  to  the  question  propounded  to  him  as  alleged  in 
the  indictment,  then  the  jury  must  find  the  defendant  not 
guilty. 

65.  The  jury  are  instructed  as  a  matter  of  law  that  a 
witness  is  entitled  to  make  a  full  and  complete  answer  to  a 
question  propounded  to  him. 

66.  The  jury  are  instructed  that  if  upon  all  the  evidence 
they  find  that  the  defendant  in  good  faith  was  attempting 
to  answer  the  question  propounded  to  him  as  alleged  in 
the  indictment,  that  he  -was  interrupted  during  the  course 
of  said  answer  and  removed  from  the  witness  stand  by 
order  of  the  Chairman  of  the  Committee  before  he  could 
complete  his  answer,  then  the  jury  should  find  the  defendant 

not  guilty. 

669  67.  The  jury  are  instructed  as  a  matter  of  law 

that  an  answer  by  a  witness  to  a  Committee  assert¬ 
ing  his  constitution  and  legal  right  in  response  to  an  in¬ 
quiry  concerning  his  political  affiliations,  is  not  a  refusal  to 
answer  the  question  within  the  meaning  of  the  statute. 

68.  The  jury  are  instructed  that  if  upon  all  the  evidence 
they  find  that  defendant  was  answering  the  question  pro¬ 
pounded  to  him  as  alleged  in  the  indictment  by  assertng 
his  constitutional  and  legal  rights,  then  they  should  find 
the  defendant  not  guilty. 

69.  The  jury  are  instructed  as  a  matter  of  law  that  if  a 
question  propounded  to  a  witness  is  reframed  and  another 
question  asked,  then  the  witness  is  not  required  to  answer 
the  original  question  and  cannot  be  found  guilty  of  refusing 
to  answer  the  original  question. 
####*##### 
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EXHIBITS. 

790  Filed  June  30,  1948.  j 

Government’s  Exhibit  No.  1. 

H.  RES.  2 

i 

In  the  House  of  Representatives,  U.  S., 

January  3, 1947. 

Resolved ,  That  a  message  be  sent  to  the  Senate  to  infdrrn 
that  body  that  a  quorum  of  the  House  of  Representatives 
has  assembled;  that  Joseph  W.  Martin,  Junior,  a  Repre¬ 
sentative  from  the  State  of  Massachusetts,  has  been  elected 
Speaker  and  John  Andrews,  a  citizen  of  the  State  of  Massa¬ 
chusetts,  Clerk  of  the  House  of  Representatives  of  the 
Eightieth  Congress. 

Attest : 

John  Andrews, 

ClerL 

#  #  #  #  #  *  #  *  #  j  • 

791  Filed  June  30,  1948.  ; 

Government’s  Exhibit  No.  2. 

H.  RES.  5 

In  the  House  of  Representatives,  U.  S., 

j 

January  3,  1947. 

Resolved,  That  the  rules  of  the  House  of  Representatives 
of  the  Seventy-ninth  Congress,  together  with  all  applicable 
provisions  of  the  Legislative  Reorganization  Act  of  1946, 
be,  and  they  are  hereby,  adopted  as  the  rules  of  the  House 
of  Representatives  of  the  Eightieth  Congress,  with  the  fol¬ 
lowing  amendments  included  therein  as  a  part  thereof, 
to  wit: 

Rule  V,  clause  2,  strike  out  “Committee  on  Accounts” 
and  insert  “Committee  on  House  Administration”. 
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Rule  XIII,  clause  2,  strike  out  “clause  45  of  Rule  XI” 
and  insert  “Clause  (2)  (a)  of  Rule  XI”. 

Rule  XXXIII,  clause  1,  strike  out  “the  Resident  Com¬ 
missioner  to  the  United  States  from  Porto  Rico,  the  Resi¬ 
dent  Commissioners  from  the  Philippine  Islands,”  and 
insert  “the  Resident  Commission  from  Puerto  Rico.” 

Rule  XLII,  strike  out  “Committee  on  Accounts”  and  in¬ 
sert  “Committee  on  House  Administration”. 


Attest : 

John  Andrews, 

•  # 

Clerk. 

**•#***• 
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Filed  June  30,  1948. 

Government’s  Exhibit  No.  3. 

John  Andrews,  Clerk. 


OFFICE  OF  THE  CLERK,  HOUSE  OF  REPRESENTATIVES 
WASHINGTON,  D.  C. 

I,  John  Andrews,  Clerk  of  the  House  of  Representatives, 
do  hereby  certify  that  the  following  Members  constitute 
the  Committee  on  Un-American  Activities  of  the  House  of 
Representatives  as  is  evidenced  in  the  Journal  of  the  House 
of  Representatives  of  January  14,  1947,  January  16,  1947, 
and  November  17,  1947 :  J.  Parnell  Thomas,  Chairman,  of 
New  Jersey,  Karl  E.  Mundt,  of  South  Dakota,  John  Mc- 
Dow’ell,  of  Pennsylvania,  Richard  M.  Nixon,  of  California, 
Richard  B.  Vail,  of  Illinois,  John  S.  Wood,  of  Georgia, 
John  E.  Rankin,  of  Mississippi,  and  J.  Hardin  Peterson,  of 
Florida. 

In  witness  whereof  I  hereunto  affix  my  name  and  the 
seal  of  the  House  of  Representatives,  in  the  City  of  Wash¬ 
ington,  District  of  Columbia,  this  twenty-fifth  day  of  No¬ 
vember  anno  Domini  one  thousand  nine  hundred  and  forty- 
seven. 

John  Andrews, 

Clerk  of  the  House  of  Representatives. 
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Filed  Jun  30,  1948 

Government’s  Exhibit  No.  4. 

793  Marshal’s  Civil  Docket 

No.  32080,  Vol.  58,  Page  421 

By  Authority  of  the  House  of  Representatives  of  the 
Congress  of  the  United  States  of  America 

Received  Sept.  18, 1947 

i 

To  Robert  E.  Clark,  United  States  Marshal 

You  are  hereby  commanded  to  summon  John  Howard 
Lawson  to  be  and  appear  before  the  Un-American  Activi¬ 
ties  Committee  of  the  House  of  Representatives  of  the 
United  States,  of  which  the  Hon.  J.  Parnell  Thomas  of 
New  Jersey  is  chairman,  in  their  chamber  in  the  city  of 
Washington,  on  October  23rd,  1947,  at  the  hour  of  10:30 
A.  M.  then  and  there  to  testify  touching  matters  of  j  in¬ 
quiry  committed  to  said  Committee;  and  he  is  not  to  de¬ 
part  without  leave  of  said  Committee. 

Herein  fail  not,  and  make  return  of  this  summons. 
Witness  my  hand  and  the  seal  of  the  House  of  Repre¬ 
sentatives  of  the  United  States,  at  the  city  of  Washington, 
this  18th  day  of  September,  1947. 


J.  Parnell  Thomas, 

Chairman. 


Attest : 

John  Andrews, 
Clerk. 


794  Served  September  19,  1947,  on  John  Howard 
Lawson,  at  9354  Burnet  St.,  San  Fernando,  Calif: 

Robert  E.  Clark, 

U.  S.  Marshall 
W.  S.  Sweeney, 

Deputy; 


* 
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Government’s  Exhibit  No.  4A. 

795  Filed  June  30,  1948. 

Committee  on  Un-American  Activities 
House  of  Representatives 
Washington,  D.  C. 

October  11, 1947 

Mr.  John  Howard  Lawson 
9354  Burnett  Avenue 
San  Fernando,  California 

In  response  to  the  subpoena  served  upon  you  summon¬ 
ing  you  to  appear  before  the  Committee  on  Un-American 
Activities,  United  States  House  of  Representatives,  in 
Washington,  D.  C.,  on  October  23,  you  are  hereby  directed 
to  appear  on  October  27  instead  of  October  23,  at  the 
hour  of  10:30  a.  m.,  Room  226,  Old  House  Office  Building. 

J.  Parnell  Thomas, 

Chairman. 

796  Filed  June  30,  1948 

Government’s  Exhibit  No.  5. 

John  Andrews 
Clerk 


OFFICE  OF  THE  CLERK 
HOUSE  OF  REPRESENTATIVES 
WASHINGTON,  D.  C. 

I,  John  Andrews,  Clerk  of  the  House  of  Representa¬ 
tives,  do  hereby  certify  that  the  attached  is  a  true  and 
correct  copy  of  House  Report  1132  of  the  Eightieth  Con¬ 
gress,  first  session,  as  submitted  to  the  House  of  Repre¬ 
sentatives  November  24,  1947,  by  Mr.  Thomas  of  New 
Jersey  from  the  Committee  on  Un-American  Activities 
and  noted  in  the  Journal  of  the  House  of  Representatives 
of  November  24,  1947,  Eightieth  Congress,  first  session. 
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In  witness  whereof  I  hereunto  affix  my  name  and!  the 
seal  of  the  House  of  Representatives,  in  the  City  of 
Washington,  District  of  Columbia,  this  twenty-fifth  day 
of  November  anno  Domini  one  thousand  nine  hundred  and 
forty-seven. 

John  Andrews, 

Clerk  of  the  Rouse  of  Representatives. 

*  *  #  *  #  #  #  #  #  * 


797  Nov.  24,  1947 

House  of  Representatives 

80th  CongTess,  First  Session 
Report  No.  1132 


Proceedings  Against  John  Howard  Lawson 

i 

Mr.  Thomas  of  New  Jersey,  from  the  Committee  on 
Un-American  Activities,  submitted  the  following 


Report 

Citing  John  Howard  Lawson 


The  Committee  on  Un-American  Activities  as  created 
and  authorized  by  the  House  of  Representatives  through 
the  enactment  of  Pubic  Law  No.  601,  section  121,  subsec¬ 
tion  Q  (2),  and  under  House  Resolution  No.  5  of  the  80th 
Congress,  caused  to  be  issued  a  subpoena  to  John  How¬ 
ard  Lawson,  9354  Burnett  Avenue,  San  Fernando,  Cali¬ 
fornia.  The  said  subpoena  directed  John  Howard  Lawson 
to  be  and  appear  before  said  Committee  on  Un-American 
Activities  on  October  23,  1947,  at  the  hour  of  10:30  a.  m., 
and  then  and  there  to  testify  touching  matters  of  inquiry 
committed  to  the  said  Committee.  The  subpoena  serVed 
upon  John  Howard  Lawson  is  set  forth  in  words  and 
ures  as  follows: 

By  authority  of  the  House  of  Representatives  of 
Congress  of  the  United  States  of  America,  to  Robert! 
Clark,  United  States  Marshal :  You  are  hereby  commanded 
to  summon  John  Howard  Lawson  to  be  and  appear  |be- 


fis- 


the 

E. 


! 

i 

I 
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fore  the  Un-American  Activities  Committee  of  the  Honse 
of  Representatives  of  the  United  States  of  which  the  Hon. 
J.  Parnell  Thomas  of  New  Jersey  is  chairman,  in  their 
chamber  in  the  city  of  Washington,  on  October  23rd,  1947, 
at  the  hour  of  10 :30  a.  m.,  then  and  there  to  testify  touch¬ 
ing  matters  of  inquiry  committed  to  said  Committee;  and 
he  is  not  to  depart  without  leave  of  said  Committee. 

Herein  fail  not,  and  make  return  of  this  summons. 
798  Witness  my  hand  and  seal  of  the  House  of  Rep¬ 
resentatives  of  the  United  States,  at  the  city  of 
Washington,  this  18th  day  of  September,  1947. 


Attest : 


J.  Parnell  Thomas, 

Chairman. 


John  Andrews,  Clerk. 

The  said  subpoena  was  duly  served,  as  appears  by  the 
return  made  thereon  by  W.  S.  Sweeney,  Deputy,  who  was 
duly  authorized  to  serve  the  said  subpoena.  The  return 
of  the  service  by  the  said  W.  S.  Sweeney,  being  endorsed 
thereon,  is  set  forth  in  words  and  figures  as  follows : 

Served  September  19,  1947,  on  John  Howard  Lawson 
at  9354  Burnet  St.,  San  Fernando,  California,  Robert  E. 
Clark,  U.  S.  Marshal,  W.  S.  Sweeney,  Deputy. 

On  October  11,  1947,  a  telegram  was  sent  to  Mr.  John 
Howard  Lawson,  which  is  set  forth  herein  in  words,  and 
figures  as  follows: 

Committee  on  Un-Aimeri'can  Activities 
House  of  Representatives 
Washington,  D.  C. 

October  11,  1947. 

Mr.  John  Howard  Lawson 
9354  Burnett  Avenue 
San  Fernando,  California 

In  response  to  the  subpoena  served  upon  you  summon¬ 
ing  you  to  appear  before  the  Committee  on  Un-American 
Activities,  United  States  House  of  Representatives,  in 
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Washington,  D.  C.,  on  October  23,  you  are  hereby  directed 
to  appear  on  October  27  instead  of  October  23,  at  the 
hour  of  10:30  a.  m.,  Room  226,  Old  House  Office  Builiding. 

J.  Pabneul  Thomas,  j 

Chairman. 

The  said  John  Howard  Lawson,  pursuant  to  said  sub¬ 
poena  and  in  compliance  therewith  appeared  before  the 
said  Committee  to  give  such  testimony  as  required  Under 
and  by  virtue  of  Public  Law  No.  601,  section  121,  j  sub¬ 
section  Q  (2),  and  under  House  Resolution  No.  5  of  the 
80th  Congress.  The  said  John  Howard  Lawson  having 
appeared  as  a  witness  and  having  been  asked  a  question, 
namely,  “Are  you  now,  or  have  you  ever  been,  a  member 
of  the  Communist  Party?”,  which  question  was  pertinent 
to  the  subject  under  inquiry,  refused  to  answer  such  ques¬ 
tion;  and  as  a  result  of  the  said  John  Howard  Lawson’s 
refusal  to  answer  the  aforesaid  question,  your  Committee 
was  prevented  from  receiving,  testimony  and  information 
concerning  a  matter  committed  to  said  Committee  in 
799  accordance  with  the  terms  of  the  subpoena  served 
upon  the  said  John  Howard  Lawson.  The  record 
of  the  proceedings  before  the  Committee  on  Monday;  Oc¬ 
tober  27,  1947,  during  which  the  said  John  Howard  Law- 
son  refused  to  answer  the  aforesaid  question  pertinent 
to  the  subject  under  inquiry,  is  set  forth  in  fact  as  follows : 

The  Committee  met  on  Monday,  October  27,  1947,  at 
10:30  o’clock  a.  m.,  Hon.  J.  Parnell  Thomas  (Chairman) 
presiding. 

The  Chairman :  The  meeting  will  come  to  order.  Every¬ 
one  please  take  their  seats.  The  record  will  show  that  a 
sub-Committee  is  present,  consisting  of  Mr.  Vail,  Mr.  j  Mc¬ 
Dowell  and  Mr.  Thomas.  Mr.  Stripling,  the  first  witness. 

Mr.  Stripling:  The  first  witness,  Mr.  Chairman,  is  Mr. 
John  Howard  Lawson. 

The  Chairman:  Mr.  Lawson. 

i 

«  #  #  • 
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The  Chairman :  Stand  and  please  raise  your  right  hand. 
Do  you  solemnly  swear  the  testimony  you  are  about  to 
give  is  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
so  help  you  God? 

Mr.  Lawson:  I  do. 

The  Chairman:  Sit  down,  please. 

Mr.  Lawson:  Mr.  Chairman,  I  have  a  statement  here 
which  I  wish  to  make - 

The  Chairman:  Well — all  right,  let  me  see  your  state¬ 
ment. 

*  #  •  #  # 

The  Chairman:  I  don’t  care  to  read  any  more  of  the 
statement.  The  statement  will  not  be  read.  I  read  the 
first  line. 

Mr.  Lawson  You  have  spent  one  week  vilifying  me  be¬ 
fore  the  American  public - 

The  Chairman:  Just  a  minute - 

Mr.  Lawson:  And  you  refuse  to  allow  me  to  make  a 
statement  on  my  rights  as  an  American  citizen. 

The  Chairman:  I  refuse  you  to  make  the  state- 
800  ment,  because  of  the  first  sentense  in  your  state¬ 
ment.  That  statement  is  not  pertinent  to  the  in¬ 
quiry.  Now,  this  is  a  Congressional  committee — a  Con¬ 
gressional  committee  set  up  by  law.  We  must  have  or¬ 
derly  procedure,  and  we  are  going  to  have  orderly  proce¬ 
dure.  Mr.  Stripling,  identify  the  witness. 

Mr.  Lawson:  The  rights  of  American  citizens  are  im¬ 
portant  in  this  room  here,  and  I  intend  to  stand  up  for 
those  rights,  Congressman  Thomas. 

Mr.  Stripling:  Mr.  Lawson,  will  you  state  your  full 
name,  please? 

Mr.  Lawson:  I  wish  to  protest  against  the  unwilling¬ 
ness  of  this  Committee  to  read  a  statement,  when  you  per¬ 
mitted  Mr.  Warner,  Mr.  Mayer  and  others  to  read  state¬ 
ments  in  this  room.  My  name  is  John  Howard  Lawson. 

Mr.  Stripling:  What  is  your  present  address? 

Mr.  Lawson :  9354  Burnett  Avenue,  San  Fernando,  Cali¬ 
fornia. 
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Mr.  Stripling:  When  and  where  were  yon  born? 

Mr.  Lawson:  New  York  City. 

Mr.  Stripling:  What  year? 

Mr.  Lawson:  1894. 

Mr.  Stripling:  Give  ns  the  exact  date. 

Mr.  Lawson:  September  25. 

Mr.  Stripling:  Mr.  Lawson,  you  are  here  in  response 
to  a  subpoena  which  was  served  upon  you  on  September 
19,  1947,  is  that  true? 

Mr.  Lawson:  That  is  correct. 

***** 

Mr.  Stripling:  What  is  your  occupation,  Mr.  Lawson? 

Mr.  Lawson:  I  am  a  writer. 

Mr.  Stripling:  How  long  have  you  been  a  writer?  j 

Mr.  Lawson:  All  my  life — at  least  35  years — my  adult 
life. 

Mr.  Stripling:  Are  you  a  member  of  the  Screen  Writers 
Guild? 

Mr.  Lawson :  The  raising  of  any  question  here  in  I  re¬ 
gard  to  membership,  political  beliefs  or  affiliation - * 

Mr.  Stripling:  Mr.  Chairman - 

Mr.  Lawson:  Is  absolutely  beyond  the  powers  of  this 
Committee. 

801  Mr.  Striping:  Mr.  Chairman - 

Mr.  Lawson:  But - 

The  Chairman:  (pounding  gavel) - 

Mr.  Lawson :  It  is  a  matter  of  public  record  that  I  am 
a  member  of  the  Screen  Writers  Guild. 

***** 

Mr.  Stripling:  Now,  Mr.  Chairman,  I  am  also  going  to 
request  that  you  instruct  the  witness  to  be  responsive  to 
the  questions. 

The  Chairman :  I  think  the  witness  will  be  more  respon¬ 
sive  to  the  questions. 

Mr.  Lawson:  Mr.  Chairman,  you  permitted -  ! 

The  Chairman:  (pounding  gavel)  Never  mind - j 

Mr.  Lawson:  (continuing)  — witnesses  in  this  rbom 
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to  make  answers  of  three  or  four  or  fire  hundred  words 
to  questions  here. 

The  Chairman :  Mr.  Lawson,  you  will  please  be  respon¬ 
sive  to  these  questions  and  not  continue  to  try  to  disrupt 
these  hearings. 

Mr.  Lawson :  I  am  not  on  trial  here,  Mr.  Chairman.  This 
Committee  is  on  trial  here  before  the  American  people. 
Let  us  get  that  straight. 

The  Chairman:  We  don’t  want  you  to  be  on  trial. 

Mr.  Stripling:  Mr.  Lawson,  how  long,  have  you  been 
a  member  of  the  Screen  Writers  Guild? 

Mr.  Lawson:  Since  it  was  founded  in  its  present  form, 
in  1933. 

Mr.  Stripling:  Have  you  ever  held  any  office  in  the 
Guild? 

Mr  Lawson:  The  question  of  whether  I  have  held  office 
is  also  a  question  which  is  beyond  the  purview  of  this 
Committee. 

The  Chairman:  (pounding  gavel) - 

Mr.  Lawson:  It  is  an  invasion  of  the  right  of  associa¬ 
tion  under  the  Bill  of  Rights  of  this  country. 

The  Chairman:  Please  be  responsive  to  the  question. 

Mr.  Lawson:  It  is  also  a  matter - 

The  Chairman:  (pounding  gavel) - 

Mr.  Lawson: - of  public  record - 

802  The  Chairman :  You  asked  to  be  heard.  Through 

your  attorney,  you  asked  to  be  heard,  and  we  want 
you  to  be  heard.  And  if  you  don’t  care  to  be  heard,  then 
we  will  excuse  you  and  we  will  put  the  record  in  without 
your  answers. 

Mr.  Lawson:  I  wish  to  frame  my  own  answers  to  your 
questions,  Mr.  Chairman,  and  I  intend  to  do  so. 

The  Chairman :  And  you  will  be  responsive  to  the  ques¬ 
tions  or  you  will  be  excused  from  the  witness  stand. 

Mr.  Lawson:  I  will  frame  my  own  answers,  Mr.  Chair¬ 
man. 

The  Chairman:  Go  ahead,  Mr.  Stripling. 

Mr.  Stripling:  I  repeat  the  question,  Mr.  Lawson:  Have 
you  ever  held  any  position  in  the  Screen  Writers  Guild? 
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Mr.  Lawson:  I  stated  that  it  is  outside  the  purview 
of  the  rights  of  this  Committee  to  inquire  into  any  form 
of  association - 

The  Chairman:  The  Chair  will  determine  what  is  in 
the  purview  of  this  Committee. 

Mr.  Lawson:  My  rights  as  an  American  citizen  are  no 
less  than  the  responsibilities  of  this  Committee  of  Con¬ 
gress. 

The  Chairman:  Now,  you  are  just  making  a  big  scene 
for  yourself  and  getting  all  “het  up”.  (Laughter).  Be 
responsive  to  the  questioning,  just  the  same  as  ill  the 
witnesses  have.  You  are  no  different  from  the  rest.  Go 
ahead,  Mr.  Stripling. 

Mr.  Lawson:  I  am  being  treated  differently  from  the 
rest. 

i 

The  Chairman:  You  are  not  being  treated  differently. 

Mr.  Lawson:  Other  witnesses  made  statements,  which 
included  quotations  from  books,  references  to  material 
which  had  no  connection  whatsoever  with  the  interest  of 
this  Committee. 

The  Chairman:  We  will  determine  whether  it  has  con¬ 
nection.  Now,  you  go  ahead - 

Mr.  Lawson:  It  is  absolutely  beyond  the  power  of  this 
Committee  to  inquire  into  my  association  in  any  organi¬ 
zation. 

The  Chairman :  Mr.  Lawson,  you  will  have  to  stop 
803  or  you  will  leave  the  witness  stand.  And  you  will 
leave  the  witness  stand  because  you  are  iff  con¬ 
tempt.  That  is  why  you  will  leave  the  witness  stand.  And 
if  you  are  just  trying  to  force  me  to  put  you  in!  con¬ 
tempt,  you  won’t  have  to  try  much  harder.  You  know 
what  has  happened  to  a  lot  of  people  that  have  been  in 
contempt  of  this  Committee  this  year,  don’t  you?  j 

Mr.  Lawson:  I  am  glad  to  have  made  it  perfectly  clear 
that  you  are  going  to  threaten  and  intimidate  the  wit¬ 
nesses,  Mr.  Chairman. 
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The  Chairman:  (pounding  gavel) - 

Mr.  Lawson:  I  am  an  American  and  I  am  not  at  all' 
easy  to  intimidate,  and  don’t  think  I  am. 

The  Chairman:  (pounding  gavel) - 

Mr.  Stripling:  Mr.  Lawson,  I  repeat  the  question.  Have 
you  ever  held  any  position  in  the  Screen  Writers  Guild? 

Mr.  Lawson:  I  have  stated  that  the  question  is  illegal. 
But  it  is  a  matter  of  public  record  that  I  have  held  many 
offices  in  the  Screen  Writers  Guild.  I  was  its  first  presi¬ 
dent,  in  1933,  and  I  have  held  office  on  the  board  of  di¬ 
rectors  of  the  Screen  Writers  Guild  at  other  times. 

#  #  #  #  # 

Mr.  Stripling:  Mr.  Lawson,  are  you  now,  or  have  you 
ever  been,  a  member  of  the  Communist  Party  of  the 
United  States? 

Mr.  Lawson :  In  framing  my  answer  to  that  question  I 
must  emphasize  the  points  that  I  have  raised  before.  Th§ 
question  of  communism  is  in  no  way  related  to  this  in¬ 
quiry,  which  is  an  attempt  to  get  control  of  the  screen 
and  to  invade  the  basic  rights  of  American  citizens  in  all 
fields. 

Mr.  McDowell:  Now,  I  must  object - 

Mr.  Stripling:  Mr.  Chairman - 

The  Chairman:  (pounding  gavel) - 

Mr.  Lawson:  The  question  here  relates  not  only  to  the 
question  of  my  membership  in  any  political  organization, 

but  this  Committee  is  attempting  to  establish  the  right - 

The  Chairman:  (pounding  gave) - 

804  Mr.  Lawson:  (continuing) - which  has  been  his¬ 

torically  denied  to  any  committee  of  this  sort,  to 
invade  the  rights  and  privileges  and  immunity  of  Ameri¬ 
can  citizens,  whether  they  be  Protestant,  Methodist,  Jew¬ 
ish,  or  Catholic,  whether  they  be  Republicans  or  Demo¬ 
crats  or  anything  else. 

The  Chairman:  (pounding  gavel)  Mr.  Lawson,  just  quiet 
down  again.  Mr.  Lawson,  the  most  pertinent  question  that 
we  can  ask  is  whether  or  not  you  have  ever  been  a  member 
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of  the  Communist  Party.  Now,  do  you  care  to  answer 
that  question? 

Mr.  Lawson:  You  are  using  the  old  technique,  which 
was  used  in  Hitler  Germany  in  order  to  create  a  scare 
here - 

The  Chairman:  (pounding  gavel)  Oh - 

Mr.  Lawson:  - in  order  to  create  an  entirely  false 

atmosphere  in  which  this  hearing  is  conducted - j 

The  Chairman:  (pounding  gavel) - 

Mr.  Lawson: - in  order  that  you  can  then  smear  the 

motion  picture  industry,  and  you  can  proceed  to  the  press, 
to  any  form  of  communication  in  this  country. 

The  Chairman:  You  have  learned - 

Mr.  Lawson:  The  Bill  of  Rights  was  established  j  pre¬ 
cisely  to  prevent  the  operation  of  any  committee  vfhich 
could  invade  the  basic  rights  of  Americans.  Now,  if  j  you 
want  to  know - 

Mr.  Stripling:  Mr.  Chairman,  the  witness  is  not;  an¬ 
swering  the  question. 

Mr.  Lawson:  If  you  want  to  know - 

The  Chairman:  (pounding  gavel) - 

Mr.  Lawson:  - about  the  perjury  that  has  been  Com¬ 

mitted  here  and  the  perjury  that  is  planned. 

The  Chairman:  Mr.  Lawson - 

Mr.  Lawson :  You  permit  me  and  my  attorneys  to  bring 
in  here  the  witnesses  that  testified  last  week  and  you  jper- 
mit  us  to  cross  examine  these  witnesses,  and  we  will  show 

you  the  whole  tissue  of  lie - 

The  Chairman:  (pounding  gavel)  We  are  going  to  get 
the  answer  to  that  queston  if  we  have  to  stay  here 
805  a  week.  Are  you  a  member  of  the  Communist 
Party,  or  have  you  ever  been  a  member  of  the  Com¬ 
munist  Party? 

Mr.  Lawson:  It  is  unfortunate  and  tragic  that  I  have 
to  teach  this  Committee  the  basic  principles  of  Ameri¬ 
can — 

The  Chairman:  (pounding  gavel)  That  is  not  the  ques- 
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tion.  The  question  is:  Have  yon  ever  been  a  member  of 
the  Communist  Party? 

Mr.  Lawson:  I  am  framing  my  answer  in  the  only  way 
in  which  any  American  citizen  can  frame  his  answer  to 
a  question  which  absolutely  invades  his  rights. 

The  Chairman:  Then  you  refuse  to  answer  that  ques¬ 
tion,  is  that  correct? 

Mr.  Lawson:  I  have  told  you  that  I  will  offer  my  be¬ 
liefs,  affiliations  and  everything  else  to  the  American  pub¬ 
lic,  and  they  will  know  where  I  stand. 

The  Chairman:  (pounding  gavel)  Excuse  the  witness - 

Mr.  Lawson:  As  they  do  from  what  I  have  written. 

The  Chairman:  (pounding  gavel)  Stand  away  from  the 
stand- - 

Mr.  Lawson:  I  have  written  Americanism  for  many 
years,  and  I  shall  continue  to  fight  for  the  Bill  of  Rights, 
which  you  are  trying  to  destroy. 

The  Chairman:  Officers,  take  this  man  away  from  the 
stand - 

Because  of  the  foregoing,  the  said  Committee  on  Un- 
American  Activities  was  deprived  of  the  answer  to  a 
pertinent  question  propounded  to  said  John  Howard  Law- 
son  relative  to  the  subject  matter  which  under  Public  Law 
No.  601,  section  121,  subsection  Q  (2),  and  under  House 
Resolution  No.  5  of  the  80th  Congress,  the  said  Commit¬ 
tee  was  instructed  to  investigate,  and  the  refusal  of  the 
witness  to  answer  a  question,  namely,  “Are  you  now,  or 
have  you  ever  been,  a  member  of  the  Communist  Party?”, 
which  question  was  pertinent  to  the  subject  under  inquiry, 
is  a  violation  of  the  subpoena  under  which  the  witness 
had  previously  appeared,  and  his  refusal  to  answer  the 
aforesaid  question  deprived  your  Committee  of  necessary 
and  pertinent  testimony  and  places  the  said  witness  in  con¬ 
tempt  of  the  House  of  Representatives  of  the  United 
States. 

•  ••«•••••• 


393 


806  Filed  June  30, 1948 
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Government’s  Exhibit  No.  6. 

H.  EES.  370  I 

| 

In  the  House  of  Representatives,  U.  S., 

i 

November  24, 1947. 

Resolved,  That  the  Speaker  of  the  House  of  Represen¬ 
tatives  certify  the  report  of  the  Committee  on  Un-Ameri¬ 
can  Activities  of  the  House  of  Representatives  as -to  the 
refusal  of  John  Howard  Lawson  to  answer  a  question 
before  the  said  Committee  on  Un-American  Activities, 
together  with  all  of  the  facts  in  connection  therewith, 
under  seal  of  the  House  of  Representatives,  to  the  United 
States  attorney  for  the  District  of  Columbia,  to  the  end 
that  the  said  John  Howard  Lawson  may  be  proceeded 
against  in  the  manner  and  form  provided  by  law.j 
Attest :  | 


John  Andrews,  Clerk. 

######## 

807  Filed  June  30,  1948 

Government's  Exhibit  No.  7. 

THE  SPEAKER'S  ROOMS 
HOUSE  OF  REPRESENTATIVES  U.  S. 

WASHINGTON,  D.  C. 

November  25,  1947 
The  United  States  Attorney, 

i 

District  of  Columbia. 

The  undersigned,  the  Speaker  of  the  House  of  Represen¬ 
tatives  of  the  United  States,  pursuant  to  House  Resolu¬ 
tion  370,  Eightieth  Congress,  hereby  certifies  to  you  the 
refusal  of  John  Howard  Lawson  to  answer  a  question  be¬ 
fore  the  Committee  on  Un-American  Activities  of  the 
House  of  Representatives  as  is  fully  shown  by  the  certi- 
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fied  copy  of  the  report  of  said  committee  which  is  hereto 
attached. 

Witness  my  hand  and  the  seal  of  the  House  of  Repre¬ 
sentatives  of  the  United  States,  at  the  City  of  Washington, 
this  twenty-fifth  day  of  November  1947. 

Joseph  W.  Martin,  Jr., 

Speaker  of  the  House  of  Representatives. 

Attest : 

John  Andrews, 

Clerk  of  the  House  of  Representatives. 

********** 

[Defendant’s  Exhibit  No.  1  is  the  same  as  Defendant’s 
Exhibit  No.  3  in  the  case  of  Dalton  Trumbo,  U.  S.  C.  A.- 
D.  C.  No.  9873.] 

816  Filed  Jul  8  1948 

Defendant’s  Exhibit  No.  4. 

TELEGRAM 

October  19,  1947. 

Honorable  John  Parnell  Thomas,  Chairman 
House  Committee  on  Un-American  Activities 
House  Office  Building 
Washington,  D.  C. 

Please  take  notice  that  the  undersigned,  as  counsel  for 
Alvah  Bessie,  Herbert  Biberman,  Berthold  Bercht,  Lestei; 
Cole,  Richard  Collins,  Edward  Dmytryk,  Gordon  Kahn, 
Howard  Koch,  Ring  Lardner,  Jr.,  John  Howard  Lawson, 
Albert  Maltz,  Lewis  Milestone,  Samuel  Ornitz,  Larry  Parks, 
Irving  Pichel,  Waldo  Salt,  Adrian  Scott,  Robert  Rossen, 
Dalton  Trumbo,  will  move  on  Monday,  October  20,  1947, 
at  the  opening  of  the  hearings  relating  to  the  investigation 
of  the  motion  picture  industry  for  an  order  or  direction 
squashing  the  subpoenas  heretofore  served  by  the  Com- 
mitte  upon  the  above  named  and  setting  aside  the  service 
thereof  upon  each  of  the  following  grounds: 

First :  This  investigation  is  unlawful  because  its  real 
purpose  is  to  control  the  content  of  motion  pictures  through 
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censorship  and  political  intimidation;  and  because  ijt  aims 
to  deprive  the  American  people  of  their  free  right  to  select 
those  motion  pistures  they  desire  to  see,  without  interfer¬ 
ence  by  governmental  officials,  high  or  petty. 

Second :  The  Committee  is  without  constitutional  power 
to  censor  the  political,  economic  or  social  ideas  of  the  Ameri¬ 
can  people  and  constitutes  in  effect  an  unlawful  inquisition. 

Third :  The  statute  and  resolution  purporting  to  estab¬ 
lish  the  Committee  on  Un-American  Activities  are  uncon¬ 
stitutional  and  void. 

Fourth :  The  Committee  is  prohibited  by  the  first  amend¬ 
ment  to  the  Constitution  from  inquiring  into  matters  of 
thought,  speech,  or  opinion  and  any  such  legislative  in¬ 
quiry  encroaches  upon  the  rights  of  persons  guaranteed 
by  the  fundamental  law. 

Fifth :  The  Committee  does  not  have  any  lawful  legisla¬ 
tive  purpose.  Its  sole  purpose  as  exemplified  by  its  acts  and 
conduct  is  to  stifle  free  thought  and  expression. 

Sixth:  The  Committee  is  without  power  or  authority  to 
issue  the  subpoenaes  herein  or  compel  the  appearance  and 
testimony  of  the  persons  to  whom  they  were  severally 
directed. 

SIGNED : 

Bartley  C.  Crum,  San  Francisco 
Robert  W.  Kenny,  Los  Angeles 
Martin  Popper,  Washington,  D.  C. 

Counsel 

Ben  Margolis  and  Charles  J.  Katz,  Los  Angeles 
Samuel  Rosen wein,  New  York  City 

i 

*  *  •  *  *  *  #  #  *  • 
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Defendant’s  Exhibit  No.  5. 

In  the  matter  of  the  Investigation  by  the  Committee  on 
Un-American  Activities  of  the  House  of  Representatives 
under  Public  Law  601,  79th  Congress,  Second  Session, 
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Chapter  753,  Section  121  (q)  (1)  and  House  Resolution  5, 
adopted  January  5,  1947. 

Memorandum  in  Support  of  Motion  to  Quash  Subpoenas. 

Statement 

The  motion  picture  is  a  medium  of  expression.  It  enjoys 
equal  status  in  our  constitutional  system  with  the  news¬ 
paper,  the  play,  the  novel  and  the  radio.  Freedom  of 
speech  and  the  press  cover  more  than  the  ideas  of  govern¬ 
mental  officials.  It  embraces  all  discussion  which  enriches 
human  life.  It  encompasses  all  ideas,  ideas  of  social 
change  as  well  as  ideas  of  status  quo.  It  means  the  un¬ 
hampered  criticism  of  life. 

From  the  objective  facts  before  us  it  is  already  clear 
that  this  Committee  is  seeking  to  establish  its  notions  of 
what  information  and  entertainment  shall  be  furnished 
the  American  people.  It  has  characterized  various  pictures 
sent  throughout  the  country  as  “ loathsome, ”  “ filthy,’ ’ 
*  ‘  insinuating,  ’  ’  and  ‘ 1  un-American.  ’ ’  It  has  vilified  writers 
and  artists  not  for  what  they  did,  but  for  what  they  be¬ 
lieved.  It  is  clear  that  the  attempt  here  is  to  exact  national 
conformity  to  the  views  of  the  Committee  on  Un-American 
Activities. 

We  have  moved  to  squash  the  subpoenas  herein  upon  the 
ground  that  this  Committee  is  without  power  to  censor  the 
thinking  and  expression  of  the  American  people,  that  the 
Committee  on  Uni-American  Activities  is  therefore  an 
entirely  unconstitutional  creation  and  without  power,  under 
the  statute  and  resolution  establishing  it,  to  issue  these 
subpoenas  or  to  compel  testimony  by  anyone  and,  indeed, 
to  conduct  any  hearing  or  inquiry  whatever. 

If  our  objection  here  is  well  founded,  the  Committee  is 
itself  bound  to  give  full  effect  to  its  as  the  Constitution  of 
the  United  States  is  “the  supreme  law  of  the  land” 
818  (Const.  Art.  VI  Sec.  2).  “No  man  in  this  country 
is  so  high  that  he  is  above  the  law.  •  *  *  AH  the 
officers  of  the  government  from  the  highest  to  the  lowest, 
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are  creatures  of  the  law  and  are  bound  to  obey  it.”  U.  S.  v(. 
Lee,  106  U.  S.  196,  220. 

Briefly  stated,  the  law  here  is,  as  we  propose  to  show, 
that  the  subjects  of  inquiry  vested  in  this  Committee  as 
defined  by  the  controlling  statute  and  resolution  herein  are 
wholly  within  the  domain  of  thought  and  speech  and  opinion 
and  the  right  of  the  people  to  organize  and  assemble  in 
furtherance  of  their  beliefs — which  are  fields  in  which:  the 
First  Amendment  to  the  Constitution  expressly  forbids 
Congress  from  making  any  law  or  conducting  any  inquiry. 

i  I 

The  Statute  and  Resolution  Creating  the  House  Com- 
mitte  of  Un-American  Activities  Are  Unconstitu¬ 
tional  and  Void. 

a.  The  Terms  of  the  Statute  and  Resolution 

i 

j 

This  Committee  as  presently  constituted  was  established 
by  Section  121  (q)  (1)  of  the  Legislative  Reorganization 
Act  of  1946,  Pub.  Law  601,  79th  Cong.,  2nd  Sess.,  Ch.  ^53, 
approved  August  2,  1946,  which  was  later  adopted  as  a 
rule  of  the  House  on  January  3,  1947.  See  H.  Res.  5,  93 
Cong.  Rec.  36. 

The  Committee  is  authorized  thereunder  to  investigate 
(1)  “the  extent,  character,  and  objects  of  un-American 
propaganda  activities  in  the  United  States,  (2)  the  diffusion 
within  the  United  States  of  subversive  and  un-American 
propaganda  that  is  instigated  from  foreign  countries  or 
of  a  domesitc  origin  and  attacks  the  principle  of  the  form 
of  government  as  guaranteed  by  our  Constitution,  and  (3) 
all  other  questions  in  relation  thereto  that  would  aid  Con¬ 
gress  in  any  necessary  remedial  legislation.” 

Clearly,  then,  it  is  “propaganda”  and  nothing  else  which 
this  Committee  was  established  to  investigate,  specifically 
its  “extent,  character  and  objects,”  its  “diffusion”  and  its 
“origin.”  Now,  “propaganda”  means  “a  plan  for  publi¬ 
cation  of  a  doctrine  or  system  or  principles.”  ( Leubuscher 
v.  Comm’r .)  (CCA  2nd,  1932)  54  F  2nd  998,  1000:  cf.  Funk 
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and  Wagnall’s  New  Int.  Dictionary  (1935)  p.  1985)).  It 
is  a  term  whose  connetations  operate  entirely  within 
819  the  realm  of  opinion,  thought,  speech,  advocacy,  the 
very  things  which  the  first  article  of  our  Bill  of 
Rights  declares  to  be  absolutely  immune  from  legislative 
restriction,  regulation  or  encroachment  of  any  kind  what¬ 
soever. 

b.  The  Committee’s  Power  of  Inquiry  is  limiteed  by  the 
House’s  power  to  legislate.  Any  inquiry  not  related 
to  a  valid  legislative  purpose  is  unauthorized  and  void. 

This  is  no  longer  open  to  question.  Under  our  constitu¬ 
tional  system,  the  major  function  of  Congress,  is  to  legis¬ 
late.  All  else  it  does  must,  unless  otherwise  authorized, 
be  in  furtherance  of  its  legislative  function.  The  Supreme 
Court  so  decided  in  Kilbourn  v.  Thompson  (1880)  103  U.  S. 
168,  in  particular  relation  to  Congress  ’  power  to  investiga¬ 
tion  and  that  decision  is  the  law  today.  In  that  case,  a 
House  resolution  authorized  an  inquiry  into  the  business 
transaction  of  an  adjudicated  bankrupt  on  the  ostensible 
ground  that  the  United  States  was  one  of  the  creditors. 
The  matter  was  held  one  for  the  courts,  not  Congress. 
The  investigation,  the  Court  said,  could  only  be  “fruitless” 
and  to  avoid  any  doubt  of  its  meaning,  the  Court  specified : 
“By  ‘fruitless’  we  mean  that  it  could  result  in  no  valid 
legislation  on  the  subject  to  which  the  inquiry  referred.” 
103  U.  S.  at  p.  195. 

So  here.  This  inquiry  into  “propaganda”  is  equally 
“fruitless”  because  any  legislation  abridging  the  right  of 
“propaganda”  would  be  invalid  under  the  first  amendment 
of  the  Constitution.  The  decision  in  Kilbourn  v.  Thompson 
has  been  consistently  followed  and  applied  in  the  years 
since  it  was  rendered.  Mr.  Justice  Field,  of  the  Supreme 
Court,  while  sitting  as  a  Circuit  Judge,  wrote  that  the 
the  decision  in  that  case  #  *  *  will  stand  for  all  time  as  a 
bulwark  against  the  unlimited  scrutiny  of  investigation  by 
a  Congressional  Committee.”  In  re:  Pacific  Railway 
Committee  (1887)  32  Fed.  241,  253. 
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Kilbourn  v.  Thompson  has  greatly  influenced  the  entire 
course  of  judicial  policy  on  the  scope  of  legislative!  and 
government  inquiries.  In  McGrain  v.  Daugherty  (1926) 
273  U.  S.  135,  the  Court,  while  upholding  the  particular  in¬ 
quiry  there  involved,  points  out  that  “*  *  #  As  a  necessary 
deduction  from  the  decision  in  Kilbourn  v.  Thompson  a 
witness  rightfully  may  refuse  to  answer  where  the  bounds 
of  the  power  are  exceeded,  or  the  questions  are  not  pertinent 
to  the  matter  under  inquiry.”  (273  at  p.  176)1  In 
820  Jurney  v.  McCracken  (1934)  294  U.  S.  125,  the  Sen¬ 
ate’s  power  of  inquiry  for  legitimate  purposes!  was 
conceded  (p.  134),  but  Kilbourn  v.  Thompson  is  cited  for  the 
principle  that  no  such  power  could  exist  when  “  *  *  *  there 
was  no  legislative  duty  to  be  performed.”  (294  U.  S.  bt  p. 
148).  Jones  v.  Securities  and  Exchange  Commission  (1935) 
298  U.  S.  p.  1,  involved  an  administrative  power  of  inquiry 
delegated  by  Act  of  Congress.  But  the  Court  cites  Kil¬ 
bourn  v.  Thompson  for  the  following  holding  which  applies 
with  equal  force  to  the  situation  here.  (298  U.  S.  at  pp.  25- 

26);  ....  ! 

“An  official  inquisition  to  compel  disclosures  of  fact  is 

not  an  end  but  a  means  to  an  end ;  and  it  is  a  mere  truism  to 
say  that  the  end  must  be  a  ligitimate  one  to  justify  the 
means.  The  citizen  when  interrogated  about  this  private 
affairs,  has  a  right  before  answering  to  know  why  the  in¬ 
quiry  is  made ;  and  if  the  purpose  disclosed  is  not  a  legiti¬ 
mate  one,  he  may  not  be  compelled  to  answer.”  See  also 
U.  S .  v.  Lee  (1882)  106  U.  S.  196,  220. 

We  do  not,  of  course,  question  the  House  of  Represen¬ 
tatives’  vast  legislative  authority  under  the  Constitution, 
and  its  correlative  right  to  inform  itself  concerning  the 
multitudinous  variety  of  subjects  in  aid  of  this  authority. 
But,  as  pointed  out  by  the  Supreme  Court  in  the  Kilbourn 
case,  just  because  the  power  of  the  House  is  so  vast :  j 
“It  is  all  the  more  necessary  that  the  exercise  of  power 
by  this  body  when  acting  separately  from  and  independ¬ 
ently  of  all  other  depositories  of  power,  should  be  watched 
with  vigilance,  and  when  called  in  question  before  any 
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other  tribunal  having  the  right  to  pass  upon  it  that  it 
should  receive  the  most  careful  scrutiny.”  (103  U.  S.  p. 
192). 

Professor  Wigmore  in  his  monumental  work  on  “Evi¬ 
dence”  points  with  similar  apprehension  to  the  danger 
inherent  in  a  roving  power  of  Congressional  investigation : 

“Not  only  does  the  logic  of  the  legislative  needs  call  for 
a  strict  limitation  of  this  power,  but  also  the  policy  of  the 
situation:  for  the  Legislatures  are  not  bound  by,  and  do 
not  employ,  the  evidential  rules  that  in  judicial  trials  pro¬ 
tect  parties  and  witnesses  and  check  abuses  of  power. 
Moreover,  legislative  inquiries  are  sometimes  conducted 
for  partisan  purposes  and  personal  aggrandizement,  and 
there  is  a  particular  temptation  to  pursue  the  inquiry  be¬ 
yond  the  necessities  of  contemplated  legislation  and  to 
assume  improperly  the  function  of  a  grand  jury. 

“The  following  limitations  may  therefore  be  said 
821  to  apply:  (1)  The  purpose  must  be  to  aid  legislation, 
and  that  only.  (2)  The  scope  of  topics  is  limited  to 
data  relevant  to  that  purpose.  (3)  The  power  can  be  exer¬ 
cised  by  a  committee  delegated  for  the  purpose ;  but  when 
such  a  committee  has  been  designated,  the  delegated  power 
is  limited  to  the  committte  acting  as  such.  (4)  The  Judic¬ 
iary  are  entitled  to  define  and  declare  the  limitations  of  the 
power.”  Wigmore,  Evidence  (1940),  Third  Edition,  Vol. 
VIII,  Sec.  2195,  p.  80. 

Clearly,  then,  the  power  of  inquiry  of  this  or  any  other 
Congressional  Committee  can  only  exist  in  aid  of  a  valid 
legislative  purpose.  As  already  indicated,  no  such  purpose 
can  exist  here  because  the  objects  of  the  inquiry  and  any 
legislation  that  could  result  from  it,  would  contravene  the 
guarantees  of  the  First  Amendment  to  the  Constitution. 
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Congress  is  Prohibited  by  the  First  Amendment  of  the 
Constitution  from  Legislating  Upon  or  Inquiring 
Into  Matters  of  Thought,  Speech  or  Opinion  and  the 
Right  to  Assemble  for  a  Redress  of  Grievances.  The 
Subject  of  Inquiry  Defined  by  the  Statute  and  Reso¬ 
lution  Establishing  This  Committee  Encroach  Upon 
Therefore,  Unconstitutional  and  Void. 


a.  In  Palko  v.  Connecticut ,  302  U.  S.  319  (1937),;  Mr. 
Justice  Cardoza,  writing  of  liberties  fundamental  td  our 
way  of  life,  declared  that  freedom  of  thought  and  speech  is 
the  one  freedom  most  basic  to  our  constitutional  system. 
“Of  that  freedom,”  he  stated,  “one  may  say  that  lit  is 
the  matrix,  the  indispensable  condition,  of  nearly  every 
other  form  of  freedom.  With  rare  aberrations  a  pervasive 
recognition  of  that  truth  can  be  traced  in  our  history, 
political  and  legal.” 

Two  years  before  the  signing  of  the  Declaration  of  In¬ 
dependence,  the  Continental  Congress  had  declared  freedom 
of  expression  to  be  an  essential  prerequisite  for  “the  ad¬ 
vancement  of  truth,  science,  morality  and  arts  in  general.” 
(Chafee,  Free  Speech  in  the  Constitution  (1941),  p.|  17). 
The  Declaration:  itself  breathes  the  same  sentiments, 
avowing  to  the  world  that  no  despot,  King  or  arbitrary 
government,  could  intrude  upon  the  fundamental  rights  of 
human  beings ;  that  the  colonists  were  prepared  to  struggle 
for  the  right  to  have  a  government  by  consent  of  the 
governed,  a  government  of  laws  and  not  of  men. 
822  When  the  first  Constitution  of  the  United  States 
was  submitted  to  the  several  states  for  ratification,  it 
became  clear  that  the  Constitution  could  not  be  adopted  un¬ 
less  it  were  amended  to  include  a  Bill  of  Rights  (see  Elliot’s 
Debates  on  the  Federal  Constitution).  The  men  who  had 
fought  a  revolution  against  tryanny  insisted  upon  $trict 
limitation  of  governmental  power.  They  granted  to  the 
Congress  of  the  United  States  certain  expressed  powers, 
among  others,  the  power  to  punish  unlawful  acts  an<J  con- 
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duct,  and  reserved  for  themselves  the  right  to  speak  and 
think  freely,  to  propagate  ideas,  social,  economic  or  poli¬ 
tical  without  restraint,  and  to  worship  God  in  their  own 
way.  They  said  in  unmistakable  terms 

“Congress  shall  make  no  law  respecting  an  establishment 
of  religion  or  prohibiting  the  free  exercise  thereof;  or 
abridging  the  freedom  of  speech,  or  of  the  press;  or  the 
right  of  the  people  peaceably  to  assemble  and  to  petition 
the  Government  for  a  redress  of  grievances.” 

There  have  been  “rare  aberrations”  in  our  history 
when  the  attempt  has  been  made  by  government  and  gov¬ 
ernmental  officials  to  turn  back  the  clock  of  history.  The 
Alien  and  Sedition  Laws  of  179S  were  such  an  attempt; 
the  Palmer  Raids  of  1920  were  another.  These  assaults 
upon  fundamental  freedoms  have  one  thing  in  common — 
they  ended  in  complete  failure,  and  lasting  disgrace  for 
their  sponsors. 

Our  way  of  life,  our  entire  history,  contains  one  basic 
concept — freedom  to  think  and  speak  freely  without  re¬ 
straint.  Inquiry  into  thought  and  expression  is  itself  an 
abridgement  of  thought  and  expression.  Classification  of 
speech  into  “good”  and  “bad”  speech,  into  “American” 
and  “un-American”  speech  is  itself  an  adrigment  of  speech. 
It  is  only  unlawful  action  upon  which  governmental  power 
may  impinge;  thought  and  expression  by  the  people  are 
free  and  unlimited. 

“Indeed,  the  whole  history  of  the  problem  shows  it  is  to 
the  end  of  preventing  action  that  repression  is  directed 
and  to  preserving  the  right  to  urge  it  that  the  protections 
are  given.”  (Thomas  v.  Collins ,  323,  U.  S.  516,  537  (1945) ). 

We  believe  as  the  Supreme  Court  has  stated  that  “those 
who  won  our  independence  had  confidence  in  the  power  of 
free  and  fearless  reasoning  and  communication  of  ideas 
to  discover  and  spread  political  and  economic  truth.” 

(Thornhill  v.  Alabama,  310  U.  S.  88,  95  (1940))  and 
823  that  “if  there  is  any  fixed  star  in  our  constitutional 
constellation,  it  is  that  no  official,  high  or  petty,  can 
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prescribe  what  shall  be  orthodox  in  politics,  nationalism, 
religion,  or  other  matters  of  opinion  or  force  citizens  by 
word  or  act  their  faith  therein.”  ( Board  of  Education  v. 
Burnette ,  319  U.  S.  624,  642  (1943)). 

Ill 

The  Committee  is  Engaged  in  a  Non-Legislative  Purpose. 

The  Sole  Purpose  of  the  Committee  is  to  Deprive 

Persons  of  Their  Right  to  Think  and  Speak  Freely. 

a.  The  Thomas-Rankin  Committee  is  the  successor  in 
interest  of  the  Dies  and  Wood  Committees.  No  valid;  legis¬ 
lation  has  ever  resulted  from  the  work  of  these  Committees. 
On  the  contrary,  the  Thomas-Rankin  Committee  has  de- 
nominatel  itself,  contrary  to  its  constitutional  prerogatives, 
as  the  “grand  jury”  of  America  engaged  in  the  “exposure” 
of  ‘  ‘  subversive  and  un-American  propaganda.  ’  ’  In  practi¬ 
cal  application,  the  Committee  has  made  clear  that  its  sole 
function  is  the  surveillance  of  thought  in  America.!  The 
evidence  that  the  Committee  on  Un-American  Activities  is 
engaged  solely  in  encroaching  upon  the  rights  guaranteed 
by  the  First  Amendment  to  the  Constitution  is  abundant. 
It  has  announced  that  it  will  put  whatever  interpretation 
it  sees  fit  upon  the  resolution  creating  it  without  any  limita¬ 
tion  (Congressional  Record,  75th  Cong.,  1st  Sess.,  p.  3285). 
It  has  characterized  the  most  moderate  ideas  of  social 
change  as  subversive  and  un-American  propaganda.  It 
has  hurled  epithets  upon  critics  of  the  Government.  It  has 
not  hesitated  to  villify  distinguished  statesmen,  public 
leaders,  ministers,  artists,  scientist,  trade  union  leaders, 
and  countless  other  persons  of  distinction.  It  hais  an¬ 
nounced  that  more  than  one  million  persons  are  on  its  black 
list  (77th  Cong.,  2nd  Sess.,  H.  R.  2748).  It  has  engaged 
in  illegal  searches  and  seizures  and  unlawful  arrets.  Prac¬ 
tically  every  active  organization  of  citizens  seeking  desir¬ 
able  political,  social  or  economic  changes,  have  been  char¬ 
acterized  at  one  time  or  another  by  this  Committee  as 
“disloyal”  and  “subversive.”  The  Committee  has  brought 

j 


404 


to  the  American  scene  the  notion  of  a  police  state,  the 
concept  of  a  secret  dossier  and  thought  surveillance. 

b.  The  Committee  acts  under  a  statute  and  resolutioij 
so  vague  and  indefinite  in  its  terms  as  to  make  it  im- 
824  possible  for  any  citizen  to  determine  whether  any 
question  put  to  him  is  pertinent  to  the  inquiry.  What 
is  subversive  and  un-American  propaganda?  The  Com¬ 
mittee,  for  example,  has  already  indicated  that  it  considers 
the  ideas  of  social  and  racial  equality  and  the  idea  that 
America  is  a  democracy  as  “subversive  propaganda/’  It 
considers  those  who  oppose  the  Franco  Government  of 
Spain  or  who  criticize  members  of  Congress,  as  “disloyal.” 
Citizens  who  appear  before  it  are  thus  left  without  any 
ascertainable  guide  to  help  them  in  determining  whether 
they  are  required  to  answer  questions  concerning  their  per¬ 
sonal  beliefs,  or  political  persuasions.  Statutes  such  as  the 
one  here  involved,  clearly  violate  the  due  process  clause  of 
the  Fifth  Amendment  as  well  as  the  provisions  of  the  Sixth 
Amendment  to  the  Constitution  of  the  United  States.  The 
Supreme  Court  of  the  United  States  has  expressly  stated : 

“That  the  terms  of  a  penal  statute,  creating  a  new  offense 
must  be  sufficiently  explicit  to  inform  those  who  are  subject 
to  it  what  conduct  on  their  part  will  render  them  liable  to 
its  penalties,  is  a  well-recognized  requirement,  consonant 
alike  with  ordinary  notions  of  fair  play  and  the  settled 
rules  of  law.  And  a  statute  which  either  forbids  or  requires 
the  doing  of  an  act  in  terms  so  vague  that  men  of  common 
intelligence  must  necessarily  guess  at  its  meaning  and  differ 
as  to  its  application,  violates  the  first  essential  of  due  pro¬ 
cess  of  law.”  ( Connolly  v.  General  Construction  Co.,  269 
U.  S.  385,  391,  (1926))! 

CONCLUSION 

Censorship  of  the  screen  is  unlawful  because  it  deprives 
Americans  of  their  right  to  the  free  discussion  of  ideas  and 
concepts  in  the  cultural  field.  The  artist,  the  writer  is  just 
as  much  entitled  to  freely  express  his  beliefs  as  the  people 
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are  to  receive  them.  To  exercise  censorship  and  restrict 
free  communication  of  thoughts  and  beliefs  from  the  artist 
to  the  audience  is  to  “impoverish  the  intellectual  life  of 
the  community.”  (Chafee,  Free  Speech  (1941),  p.  529)). 

The  suppression  of  newsreels  is  no  different,  from  the 
suppression  of  newspapers  and  other  printed  publications. 
Such  consorships  were  characteristic  of  the  17th  century; 
they  are  an  anathema  in  the  20th  century.  All  of  the  media 
of  expression  such  as  newspapers,  books,  plays  and  moving 
pictures  are  “historic  weapons  in  the  defense  of 
825  liberty.”  ( Lovell  v.  Griffin,  303  U.  S.  444,  452,  (11938). 

This  liberty  was  protected  because  our  forefathers 
“knew  of  no  other  way  by  which  free  men  could  conduct 
representative  democracy.”  Thomas  v.  Collins,  323 iU.  S. 
516,  545  (1945). 

Motion  pictures,  like  the  play  and  the  novel,  offer  us  a 
medium  for  determining  the  truth  of  our  existing  concepts. 
They  can  point,  on  occasions,  to  the  desirability  of  retain¬ 
ing  the  status  quo:  on  other  occasions,  the  necessity  for 
social  change.  These  expressions  are  desirable  and  should 
be  unhampered  if  our  way  of  life  is  to  endure. 

Inquisition  into  the  private  affairs  and  personal  beliefs 
of  men  and  women  is  abhorrent  to  our  American  traditions. 
The  Constitution  forbids  it.  We  would  remind  this  Com¬ 
mittee  that  the  founding  fathers  believed  that  the  f  final 
end  of  the  State  was  to  make  men  free  to  develop !  their 
faculties.”  that  it  is  “hazardous  to  discourage  thought, 
hope  and  imagination”;  that  the  “path  of  safety  lies  in  the 
opportunit  yto  discuss  fully  supposed  grievances  and  pro¬ 
posed  remedies,  and  that  the  fitting  remedy  for  evil  coun¬ 
sels  is  good  ones.” 

“Believing  in  the  power  of  reason  as  applied  through 
public  discussion,  they  eschewed  silence  coerced  by  law — 
the  argument  of  force  in  its  worst  form.  Recognizing  the 
occasional  tyrannies  of  governing  majorities  they  amended 
the  Constitution  so  that  free  speech  and  assembly  should 
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be  guaranteed.”  ( Whitney  v.  California,  274  U.  S.  357,  375 
(Opinion  of  Mr.  Justice  Brandeis  (1927)). 

The  subpoenas  should  be  quashed. 

Respectfully  submitted : 

Robert  W.  Kenny,  Los  Angeles 
Bartley  C.  Crum,  San  Francisco 
Martin  Popper,  Washington,  D.  C. 

Ben  Margolis,  Los  Angeles 
Charles  Katz,  Los  Angeles 
Samuel  Rosenwein,  New  York,  N.  Y. 

Counsel. 

Defendant’s  Exhibit  No.  6. 

826  Filed  Jul  8  1948 

In  the  matter  of  the  Investigation  by  the  Committee  on 
Un-American  Activities  of  the  House  of  Representatives 
under  Public  Law  601,  79th  Congress,  Second  Session, 
Chapter  753,  Section  121  (q)  (1)  and  House  Resolution  5, 
adopted  January  5,  1947. 

Renewal  of  Motion  to  Quash. 

Before  these  hearings  began  last  Monday  we  filed  with 
this  Committee  a  motion  to  quash,  charging  the  unconsti¬ 
tutionality  and  the  illegality  of  these  entire  proceedings. 
We  said  in  our  motion  to  quash : 

“The  motion  picture  is  a  medium  of  expression.  It  en¬ 
joys  equal  status  in  our  constitutional  system  with  the 
newspaper,  the  play,  the  novel  and  the  radio.  Freedom  of 
speech  and  the  press  cover  more  than  the  ideas  of  govern¬ 
mental  officials.  It  embraces  all  discussino  which  enriches 
human  life.  It  encompasses  all  ideas,  ideas  of  social 
change  as  well  as  ideas  of  status  quo.  It  means  the  un¬ 
hampered  criticism  of  life. 

“From  the  objective  facts  before  us  it  is  already  clear 
that  this  Committee  is  seeking  to  establish  its  notions  of 
what  information  and  entertainment  shall  be  furnished 
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the  American  people.  It  has  characterized  various  pic¬ 
tures  sent  throughout  the  country  as  ‘loathsome/  ‘filthy/ 
‘insinuating/  and  ‘un-American.’  It  has  vilified  writers 
and  artists  not  for  what  they  did,  but  for  what  they  be¬ 
lieved.  It  is  clear  that  the  attempt  here  is  to  exact  na¬ 
tional  conformity  to  the  views  of  he  Committee  on  Un- 
American  Activities.” 

The  proceedings  last  week  proved  that  we  were  correct 
then,  and  are  correct  now,  in  asserting  that  these  pro¬ 
ceedings  are  unconstitutional  and  illegal.  It  was  demon¬ 
strated  conclusively  by  what  transpired  here  last  j  week 
that  this  Thomas-Rankin  Committee  aims  to  direct  the 
motion  picture  industry  to  make  only  those  films  which 
the  Thomas-Rankin  Committee  feels  reflect  its  ideas  of 
the  American  way  of  life.  This  investigation  is 
827  thus  intended  to  deprive  not  only  the  motioh  pic¬ 
ture  industry  of  its  free  choice  to  select  film  sub¬ 
jects.  More  important,  it  will  deprive  the  American  people 
of  the  privilege  of  selecting  such  films  as  they  may  desire 
to  see,  solely  upon  the  basis  of  quality,  content  and  the 
public’s  unhampered  choice.  This  is  censorship  in  its 
historically  ugly  form. 

Further,  the  hearings  last  week  demonstrated  to  the  sat¬ 
isfaction  of  every  reasonable  person  that  this  Committee 
proposes  to  establish  and  to  maintain  a  system  of  felack 
lists  and  to  tell  the  motion  picture  industry  whom  to  hire 
and  whom  to  fire,  without  regard  to  the  ability  or  talent 
of  the  employee  involved  and  without  regard  to  the  choice 
of  the  particular  employer.  Instead  of  the  traditional 
democratic  way  of  employment  based  on  merit  and  abil¬ 
ity,  this  Committee  proposes  to  establish  as  the  test  for 
employment  of  free  people  in  this  country  a  strict  con¬ 
formity  to  the  undemocratic  specifications  laid  down  by 
this  Committee.  That  is  the  pattern  of  the  Police  State. 

By  these  proceedings  it  is  this  Committee  which  has 
violated  our  basic  law — the  Constitution  of  the  United 
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States  and  the  Bill  of  Rights — because :  The  Bill  of  Rights 
is  the  great  charter  of  this  government  binding  upon  Con¬ 
gress  and  all  its  sub-committese,  including  this  Thomas- 
Rankin  Committee.  The  very  first  sentence  of  the  Bill 
of  Rights  is  a  direct  command  to  Congress  not  to  pass 
any  law  impairing  full  freedom  of  speech,  of  religion,  of 
the  press,  or  of  the  right  of  the  people  peaceably  to  as¬ 
semble.  It  is  the  Supreme  Court  which  is  the  interpreter 
for  all  of  our  people  of  the  meaning  of  the  Bill  of  Rights; 
our  Supreme  Court  has  said  again  and  again  that  this  first 
amendment  forbids  Congress  from  passing  any  law  affect¬ 
ing  opinion,  religion,  or  political  liberty.  These  phrases 
are  not  empty  ones;  they  include  inseparably  the  full  lib¬ 
erty  to  join  or  not  to  join  any  religious  organization,  the 
full  liberty  to  join  or  not  to  join  any  political  organization, 
the  full  liberty  to  tell  or  not  to  tell  anyone,  including  the 
Thomas-Rankin  Committee,  what  particular  church  he  does 
or  does  not  belong  to,  what  particular  poitical  organiza¬ 
tion  he  is  or  is  not  a  member  of,  what  political  opinion 
he  does  or  does  not  hold.  The  founders  of  our  country 
erected  a  wall  around  those  great  liberties  and  declared 
that  Congress  could  not  climb  over,  or  crawl  under,  that 
wall  to  get  at  any  single  one  of  these  freedoms  inside  the 
people’s  citadel  of  protection.  And  we  say  it  follows  that 
this  Thomas-Rankin  Committee,  under  the  pretext  of  at¬ 
tempting  to  propose  future  laws  which  obviously  could  not 
be  valid,  cannot  direct  any  person  in  the  United  States 
to  disclose  to  it  his  race,  his  religion,  his  creed,  or  his 
political  affiliation.  For  the  same  reasons  the  Thomas- 
Rankin  Committee  cannot,  so  long  as  we  remain  a  free 
country,  force  any  person  to  state  to  it  what  he  thinks  on 
any  issue,  how  he  prays,  what  he  writes,  how  he  writes, 
or  how  he  expresses  his  political  belief  or  his  political 
choice. 

The  strong  check  placed  upon  the  long  arm  of  this  Com¬ 
mittee  by  our  charter  of  government  is  there  not  to  pro- 
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tect  these  nineteen  splendid  and  courageous  men  for  whom 
I  and  my  associates  speak.  They  do  not  hide  behind  the 
Bill  of  Rights.  Instead,  they  hold  it  up  in  order  to  pre¬ 
vent  further  encroachment  by  this  Thomas-Rankin  Com¬ 
mittee  upon  the  democratic  way  of  life  of  a  free  people. 


Signed:  Robert  W.  Kenny j 
Bartley  C.  Crum 
Ben  Margolis 
Charles  J.  Katz 
Martin  Popper 
Samuel  Rosenwein 

Counsel  for 
Alvah  Bessie 
Herbert  Biberman 
Berthold  Brecht 
Lester  Cole 
Richard  Collins 
Edward  Dmytryk 

Dalton  TRuitBo 


Gordon  Kahn  Samuel  Ornitz 

Howard  Koch  Larry  Parks 

Ring  Lardner,  Jr.  Irving  Pichel 

John  Howard  Lawson  Robert  Rossen 
Albert  Maltz  Waldo  Salt 

Lewis  Milestone  Adrian  Scott 


Defendant’s  Exhibit  No.  7. 


829  Filed  Jul  8  1948 

Application  to  Compel  the  Return  of  Witnesses  for  the 
Purposes  of  Cross-Examination. 

We  request  the  right  of  cross-examination.  We  request 
that  you  bring  back  forthwith  and  permit  us  to  cross- 
examine  the  witnesses  Adolph  Menjou,  Fred  Niblo,  John 
Charles  Moffitt,  Richard  Macaulay,  Rupert  Hughes,  Sam 
Wood,  Ayn  Rand,  James  K.  McGuinness,  Howard  Rush- 
more,  Morrie  Ryskind,  Oliver  Carlson  in  order  to  prove 
that  these  witnesses  lied,  villified  and  slandered;  that 
hearsay  testimony,  rumor  and  insinuation  have  been  sub¬ 
stituted  for  evidence  and  perjury  dignified  over  truth; 

We  further  desire  by  cross-examination  of  these  wit¬ 
nesses  to  prove  that  they  conspired  with  this  Committee 
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to  conduct  this  investigation  for  the  purpose  of  controlling 
and  censoring  the  motion  picture  industry  and  to  deny 
persons  engaged  in  the  production  of  motion  pictures  the 
fundamental  guarantees  of  freedom  of  speech,  thus  vio¬ 
lating  the  Constitution  of  the  United  States  and  particu¬ 
larly  the  First  Amendment  thereof. 

An  examination  of  the  record  of  this  investigation  to 
date  discloses  that  out  of  a  total  of  200,000  words  of  tes¬ 
timony  submitted  into  evidence,  185,000  consisted  of  hear¬ 
say.  When  there  is  added  to  this  shocking  fact  the  ac¬ 
cumulation  of  unsubstantiated  accusation,  slander,  and 
villification,  it  becomes  clear  that  the  right  of  cross-exami¬ 
nation  is  even  more  essential  in  this  hearing  than  in  a 
Congressional  inquiry  where  minimum  standards  of  de¬ 
cent  procedure  are  observed. 

The  right  of  cross-examination  has  always  been  an  in¬ 
tegral  part  of  our  basic  law.  Judge  Frederick  E.  Crane, 
when  he  was  Judge  of  the  New  York  Court  of  Appeals, 
pointed  out  that  the  right  of  confrontation  and  cross- 
examination  is  basic  and  should  be  preserved  not  only  in 
trials  in  court  but  in  hearings  before  legislative  commit¬ 
tees.  Speaking  of  the  Sixth  Amendment  to  the  Consti¬ 
tution  of  the  United  States  which  protects  the  right  to 
cross-examine,  Judge  Crane  stated : 

830  “The  repetition  in  Constitution  and  in  law  and 
in  the  Bill  of  Rights  of  this  provision  indicates  that 
it  was  the  general  feeling  that  whenever  a  man  who  ac¬ 
cused  of  crime  the  person  accusing  him  should  face  him 
and  submit  to  examination.  This  was  a  fair  and  just 
thing. 

“The  same  spirit  which  has  moved  our  people  to  in¬ 
sist  upon  the  morality  of  fair  play  wherever  a  man  was 
accused  of  crime,  should  also  rule  and  govern  public  in¬ 
vestigation  .  .  . ;  the  same  rule  or  method  should  be  adopted 
when  he  is  to  be  pilloried  before  the  public  by  the  press, 
and  his  reputation  ruined  through  legislative  or  congres- 
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sional  investigation.  Our  rules  of  evidence  applicable  in 
court  are  not  tricks  of  the  trade,  mystical  signs  and  forms 
whereby  lawyers  and  judges  juggle  out  results;  they  are 
rules  of  conduct  which  through  bitter  experience  of  past 
ages  have  been  found  to  be  the  reasonable  safeguards  of 
life,  of  liberty,  and  of  property.  And  if  these  rules  of 
evidence  are  necessary  to  afford  this  protection  in  courts 
of  justice,  they  are  alike  necessary  to  afford  the  same  pro¬ 
tection  in  the  quasi-courts  of  the  legislative  investigating 
committee,  or  else  there  is  no  virtue  in  the  rules  at  all. 
It  may  be  that  a  legislative  investigation  does  not  result 
in  the  taking  of  life,  liberty  or  property;  but  it  may 
often  does  result  in  the  taking  of  reputation  which  is 
recognized  by  law  as  a  species  of  property.7 *  (Associa¬ 
tion  of  the  Bar  of  the  City  of  New  York.  Lectures;  on 
Legal  Topics,  Yol.  VI,  1929.  “The  Spirit  of  the  Con¬ 
stitution,  or  more  particularly  the  Sixth  Amendment.} 
These  sentiments  have  the  support  of  the  most  distin¬ 
guished  jurists  and  lawyers  in  the  country.  Professor 
Wigmore  has  put  it  most  succinctly  in  his  mounmehtai 
treatise  on  evidence: 

“For  two  centuries  past  the  policy  of  the  Anglo-Ameri¬ 
can  system  of  evidence  has  been  to  regard  the  necessity 
of  testifying  by  cross-examination  as  vital  to  the  law.  The 
belief  that  no  safeguard  for  testing  the  validity  of  huiban 
statements  is  comparable  to  that  of  cross-examina- 
831  tion  and  the  conviction  that  no  statement  (unless  by 
special  exception)  should  be  used  as  testimony  until 
it  has  been  probed  and  submitted  by  that  test,  has  fotmd 
increasing  strength  in  lengthening  experience  .  .  .  this 
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is  beyond  any  doubt  the  greatest  legal  engine  ever  in¬ 
vented  for  the  discovery  of  truth.  ” 

We  request  that  this  motion  be  granted. 

Submitted  by: 

Robert  W.  Kenny 
Bartley  C.  Crum 
Ben  Margolis 
Charles  J.  Katz 
Martin  Popper 
Samuel  Rosenwein 
Counsel  for 

Alvah  Bessie 
Albert  Maltz 
Lewis  Milestone 
Samuel  Ornitz 
Larry  Parks 
Irving  Pichel 
Robert  Rossen 
Waldo  Salt 
Adrian  Scott 
Dalton  Trumbo 

Defendant’s  Exhibit  No.  8. 

832  Filed  Jul  8  1948 

OFFICE  OF  THE  CLERK 
HOUSE  OF  REPRESENTATIVES 
WASHINGTON,  D.  C. 

I,  John  Andrews,  Clerk  of  the  House  of  Representatives, 
do  hereby  certify  that  the  following  is  a  true  and  correct 
copy  of  House  Resolution  282,  agreed  to  by  the  House  of 
Representatives  on  May  26,  1938,  appearing  on  pages  563 
and  564  of  the  Journal  of  the  House  of  Representatives, 
Seventy-fifth  Congress,  Third  Session,  viz : 

Resolved,  That  the  Speaker  of  the  House  of  Representa¬ 
tives  be,  and  he  is  hereby,  authorized  to  appoint  a  spe¬ 
cial  committee  to  be  composed  of  seven  members  for  the 


Berthold  Brecht 
Lester  Cole 
Richard  Collins 
Edward  Dmytryk 
Gordon  Kahn 
Howard  Koch 
Ring  Lardner,  Jr. 
John  Howard  Lawson 
Herbert  Biberman 
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purpose  of  conducting  an  investigation  of  (1)  the  extent, 
character,  and  objects  of  un-American  propaganda  activi¬ 
ties  in  the  United  States;  (2)  the  diffusion  within  the 
United  States  of  subversive  and  un-American  propaganda 
that  is  instigated  from  foreign  countries  or  of  a  domestic 
origin  and  attacks  the  principle  of  the  form  of  govern¬ 
ment  as  guaranteed  by  our  Constitution;  and  (3)  all  other 
questions  in  relation  thereto  that  would  aid  Congress!  in 
any  necessary  remedial  legislation. 

That  said  special  committee,  or  any  subcommittee  there¬ 
of,  is  hereby  authorized  to  sit  and  act  during  the  present 
Congress  at  such  times  and  places  within  the  United 
States,  whether  or  not  the  House  is  sitting,  has  recessed, 
or  has  adjourned,  to  hold  such  hearings,  to  require  the  at¬ 
tendance  of  such  witnesses  and  the  production  of  such 
books,  papers,  and  documents,  by  subpena  or  otherwise, 
and  to  take  such  testimony  as  it  deems  necessary.  Siib- 
penas  shall  be  issued  under  the  signature  of  the  chairman 
and  shall  be  served  by  any  person  designated  by  him.  The 
chairman  of  the  committee  or  any  member  thereof  may 
administer  oaths  to  witnesses.  Every  person  who,  hav-. 
ing  been  summoned  as  a  witness  by  authority  of  said  com¬ 
mittee,  or  any  subcommittee  thereof,  willfully  makes  de¬ 
fault,  or  who,  having  appeared,  refuses  to  answer  any 
question  pertinent  to  the  investigation  heretofore  author¬ 
ized,  shall  be  held  to  the  penalties  provided  by  section  102 
of  the  Revised  Statutes  of  the  United  States  (U.  S.  C., 
title  2,  sec.  192). 

Sec.  2.  The  committee  shall  file  its  report  to  the  House 
on  January  3,  1939,  or  may  file  same  earlier  in  the  event 
the  House  is  not  in  session,  with  the  Speaker  of  the  House 
for  printing  as  a  public  document. 

In  witness  whereof  I  hereunto  affix  my  name  and  the 
seal  of  the  House  of  Representatives,  in  the  City  of  Wash¬ 
ington,  District  of  Columbia,  this  fourteenth  day  of  April 
anno  Domini  one  thousand  nine  hundred  and  forty-eight. 

(seal)  John  Andrews, 

Clerk  of  the  House  of  Representatives ,  U.  8. 
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Defendant’s  Exhibit  No.  8A. 

833  Filed  Jnl  8  1948 

OFFICE  OF  THE  CLERK 
HOUSE  OF  REPRESENTATIVES 
WASHINGTON,  D.  C. 

I,  John  Andrews,  Clerk  of  the  House  of  Representatives, 
do  hereby  certify  that  the  following  is  a  true  and  correct 
copy  of  House  Resolution  26,  agreed  to  by  the  House  of 
Representatives  on  February  3,  1939,  appearing  on  pages 
191  and  192  of  the  Journal  of  the  House  of  Representa¬ 
tives,  Seventy-sixth  Congress,  First  Session,  viz: 

Resolved,  That  the  Special  Committee  to  Investigate 
Un-American  Propaganda  and  Activities  is  authorized 
to  continue  the  investigation  begun  under  authority  of 
House  Resolution  282  of  the  Seventy-fifth  Congress,  and 
for  such  purposes  said  committee  shall  have  the  same 
power  and  authority  as  that  conferred  upon  it  by  said 
House  Resolution  282  of  the  Seventy-fifth  Congress  and 
shall  report  to  the  House  as  soon  as  practicable,  but  not 
later  than  January  3,  1940,  the  result  of  its  investigations, 
together  with  its  recommendations  for  necessary  legisla¬ 
tion. 

In  witness  whereof  I  hereunto  affix  my  name  and  the 
seal  of  the  House  of  Representatives,  in  the  City  of  Wash¬ 
ington,  District  of  Columbia,  this  fourteenth  day  of  April 
anno  Domini  one  thousand  nine  hundred  and  forty-eight. 

(seal)  John  Andrews, 

Clerk  of  the  House  of  Representatives ,  U.  S. 

Defendant’s  Exhibit  No.  8B. 

834  Filed  Jul  8  1948 

OFFICE  OF  THE  CLERK 
HOUSE  OF  REPRESENTATIVES 
WASHINGTON,  D.  C. 

I,  John  Andrews,  Clerk  of  the  House  of  Representatives, 
do  hereby  certify  that  the  following  is  a  true  and  correct 
copy  of  House  Resolution  321,  agreed  to  by  the  House  of 
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Representatives  on  January  23,  1940,  appearing  on  pages 
108  and  109  of  the  Journal  of  the  House  of  Representa¬ 
tives,  Seventy-sixth  Congress,  Second  and  Third  Ses¬ 
sions,  viz: 

Resolved,  That  the  Special  Committee  to  Investigate 
Un-American  Activities  is  authorized  to  continue  thei  in¬ 
vestigation  begun  under  authority  of  House  Resolution 
282  of  the  Seventy-fifth  Congress,  and  continued  under 
House  Resolution  26  of  the  Seventy-sixth  Congress,  and 
for  such  purposes  said  committee  shall  have  the  same 
power  and  authority  as  that  conferred  upon  it  by  said 
House  Resolution  282  of  the  Seventy-fifth  Congress  and 
shall  report  to  the  House  as  soon  as  practicable,  but  j  not 
later  than  January  3,  1941,  the  results  of  its  investiga¬ 
tions,  together  with  its  recommendations  for  necessary 
legislation. 

In  witness  whereof  I  hereunto  affix  my  name  and  |  the 
seal  of  the  House  of  Representatives,  in  the  City  of  Wash¬ 
ington,  District  of  Columbia,  this  fourteenth  day  of  April 
anno  Domini  one  thousand  nine  hundred  and  forty-eight. 


(seal) 
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John  Andrews, 
Clerk  of  the  House  of  Representatives ,  U.  8. 

Defendant’s  Exhibit  No.  8C. 

Filed  Jul  8  1948 


OFFICE  OF  THE  CLERK 
HOUSE  OF  REPRESENTATIVES 
WASHINGTON,  D.  C. 

I,  John  Andrews,  Clerk  of  the  House  of  Representatives, 
do  hereby  certify  that  the  following  is  a  true  and  correct 
copy  of  House  Resolution  90,  agreed  to  by  the  House  of 
Representatives  on  February  11,  1941,  appearing  on  page 
128  of  the  Journal  of  the  House  of  Representatives,  Sev¬ 
enty-seventh  Congress,  First  Session,  viz: 

Resolved,  That  the  Special  Committee  to  Investigate 
Un-American  Activities  is  authorized  to  continue  the  in- 
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vestigation  begun  under  authority  of  House  Resolution 
282  of  the  Seventy-fifth  Congress,  and  continued  under 
House  Resolution  26  of  the  Seventy-sixth  Congress,  and 
continued  under  House  Resolution  321  of  the  Seventy- 
sixth  Congress,  and  for  such  purpose  said  committee  shall 
have  the  same  power  and  authority  as  that  conferred  upon 
it  by  said  House  Resolution  282  of  the  Seventy-fifth  Con¬ 
gress  and  shall  report  to  the  House  as  soon  as  possible, 
but  not  later  than  April  1,  1942,  the  results  of  its  investi¬ 
gation,  together  with  its  recommendations  for  necessary 
legislation. 

In  witness  whereof  I  hereunto  affix  my  name  and  the 
seal  of  the  House  of  Representatives,  in  the  City  of  Wash¬ 
ington,  District  of  Columbia,  this  fourteenth  day  of  April 
anno  Domini  one  thousand  nine  hundred  and  forty-eight. 

(seal)  John  Andrews, 

Clerk  of  the  House  of  Representatives,  U.  S. 

Defendant’s  Exhibit  No.  8D. 

836  Filed  Jul  8  1948 

OFFICE  OF  THE  CLERK 
HOUSE  OF  REPRESENTATIVES 
WASHINGTON,  D.  C. 

I,  John  Andrews,  Clerk  of  the  House  of  Representatives, 
do  hereby  certify  that  the  following  is  a  true  and  correct 
copy  of  House  Resolution  420,  agreed  to  by  the  House  of 
Representatives  on  March  11,  1942,  appearing  on  page 
160  of  the  Journal  of  the  House  of  Representatives,  Sev¬ 
enty-seventh  Congress,  Second  Session,  viz: 

Resolved,  That  the  Special  Committee  to  Investigate 
Un-American  Activities  is  authorized  to  continue  the  in¬ 
vestigation  begun  under  authority  of  House  Resolution 
282  of  the  Seventy-fifth  Congress,  and  continued  under 
House  Resolution  26  of  the  Seventy-sixth  Congress,  and 
continued  under  House  Resolution  321  of  the  Seventy-sixth 
Congress,  and  continued  under  House  Resolution  90  of  the 
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Seventy-seventh  Congress,  and  for  such  purposes  said 
committee  shall  have  the  same  power  and  authority  as  that 
conferred  upon  it  by  said  House  Resolution  282  of  the 
Seventy-fifth  Congress  and  shall  report  to  the  House  as 
soon  as  practicable,  but  not  later  than  January  3,  1943, 
the  results  of  its  investigations  together  with  its  recom¬ 
mendations  for  necessary  legislation. 

In  witness  whereof  I  hereunto  affix  my  name  and  the 
seal  of  the  House  of  Representatives,  in  the  City  of  Wash¬ 
ington,  District  of  Columbia,  this  fourteenth  day  of  April 
anno  Domini  one  thousand  nine  hundred  and  forty-eight. 

(seal)  John  Andrews, 

Clerk  of  the  House  of  Representatives ,  U.  $. 

Defendant’s  Exhibit  No.  8E. 

837  Filed  Jul  8  1948  j 

OFFICE  OF  THE  CLERK 
HOUSE  OF  REPRESENTATIVES 

WASHINGTON,  D.  C.  j 

I,  John  Andrews,  Clerk  of  the  House  of  Representatives, 
do  hereby  certify  that  the  following  is  a  true  and  correct 
copy  of  House  Resolution  65,  agreed  to  by  the  House  of 
Representatives  on  February  10,  1943,  appearing  on  page 
97  of  the  Journal  of  the  House  of  Representatives,  Seventy- 
eighth  Congress,  First  Session,  viz: 

RESOLVED,  That  the  Special  Committee  to  Investigate 
Un-American  Activities  is  authorized  to  continue  the  in¬ 
vestigation  begun  under  authority  of  House  Resolution 
282,  of  the  Seventy-fifth  Congress,  and  continued  under 
House  Resolution  26  of  the  Seventy-sixth  Congress,  and 
continued  under  House  Resolution  321  of  the  Seventy-sixth 
Congress,  and  continued  under  House  Resolution  90  of  the 
Seventy-seventh  Congress,  and  continued  under  House 
Resolution  420  of  the  Seventy-seventh  Congress,  and  for 
such  purposes  said  committee  shall  have  the  same  povfer 
and  authority  as  that  conferred  upon  it  by  said  House 
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Resolution  282  of  the  Seventy-fifth  Congress  and  shall 
report  to  the  House  as  soon  as  practicable,  but  not  later 
than  January  3,  1945,  the  results  of  its  investigations,  to¬ 
gether  with  its  recommendations  for  necessary  legislation : 

Provided,  That  the  special  committee  herein  continued 
shall  be  composed  of  eight  members. 

In  witness  whereof  I  hereunto  affix  my  name  and  the 
seal  of  the  House  of  Representatives,  in  the  City  of  Wash¬ 
ington,  District  of  Columbia,  this  fourteenth  day  of  April 
anno  Domini  one  thousand  nine  hundred  and  forty-eight 

(seal)  John  Andrews, 

Clerk  of  the  House  of  Representatives ,  U.  S. 

Defendant's  Exhibit  No.  8F. 

838  Filed  Jul  8  1948 

OFFICE  OF  THE  CLERK 
HOUSE  OF  REPRESENTATIVES 
WASHINGTON,  D.  C. 

I,  John  Andrews,  Clerk  of  the  House  of  Representatives, 
do  hereby  certify  that  the  following  is  a  true  and  correct 
copy  of  House  Resolution  5,  agreed  to  by  the  House  of 
Representatives  on  January  3,  1945,  appearing  on  page 
6  of  the  Journal  of  the  House  of  Representatives,  Seventy- 
ninth  Congress,  First  Session,  viz: 

Resolved,  That  the  rules  of  the  Senevty-eighth  Con¬ 
gress  be,  and  they  are  hereby,  adopted  as  the  rules  of  the 
Seventy-ninth  Congress. 

That  rule  X  of  the  Rules  of  the  House  of  Representatives 
is  amended  by  adding  after  clause  40a  of  the  first  paragraph 
a  new  clause  to  read  as  follows : 

“40b.  On  Un-American  Activities,  to  consist  of  nine 
members.” 

Rule  XI  of  the  Rules  of  the  House  of  Representatives  is 
amended  by  adding  after  clause  40a  two  new  clauses  to 
read  as  follows: 

“40.  To  un-American  activities — to  the  Committee  on 
Un-American  Actitvities. 
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“40c.  The  Committee  on  Un-American  Activities,  as  a 
whole  or  by  subcommittee,  is  authorized  to  make  from  time 
to  time  investigations  of  (1)  the  extent,  character,  and  ob¬ 
jects  of  un-American  propaganda  activities  in  the  United 
States,  (2)  the  diffusion  within  the  United  States  of  sub¬ 
versive  and  un-American  propaganda  that  is  instigated 
from  foreign  countries  or  of  a  domestic  origin  and  attacks 
the  principle  of  the  form  of  government  as  guaronteed  by 
our  Constitution,  and  (3)  all  other  questions  in  relation 
thereto  that  would  aid  Congress  in  any  necessary  remedial 
legislation. 

“The  Committeee  on  Un-American  Activities  shall  re¬ 
port  to  the  House  (or  to  the  Clerk  of  the  House  if  the 
House  is  not  in  session)  the  results  of  any  such  investiga¬ 
tion,  together  with  such  recommendations  as  it  deems  ad¬ 
visable. 

“For  the  purpose  of  any  investigation,  the  Committee 
on  Un-American  Activities,  or  any  subcommittee  thereof, 
is  authorized  to  sit  and  act  at  such  times  and  places  within 
the  United  States,  whether  or  not  the  House  is  sitting^  has 
recessed,  or  has  adjourned,  to  hold  such  hearings,  to 
839  require  the  attendance  of  such  witnesses  and  the!  pro¬ 
duction  of  such  books,  papers,  and  documents*  and 
to  take  such  testimony,  as  it  deems  necessary.  Subpenas 
may  be  issued  under  the  signature  of  the  chairman  of  the 
committee  or  any  subcommittee,  or  by  any  member  desig¬ 
nated  by  any  such  chairman,  and  may  be  served  by  any 
person  designated  by  any  such  chairman  or  member.”; 

In  witness  whereof  I  hereunto  affix  my  name  and  the 
seal  of  the  House  of  Representatives,  in  the  City  of  Wash¬ 
ington,  District  of  Columbia,  this  fourteenth  day  of  April 

anno  Domini  one  thousand  nine  hundred  and  forty-eight. 

i 

(seal)  John  Andrews, 

Clerk  of  the  House  of  Representatives,  U j  S. 

i 

i 

i 


I 
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Defendant's  Exhibit  No.  9. 

840  Filed  Jul  8  1948 

Offer  of  Proof  Re  Testimony  of  J.  Parnell  Thomas. 

Defendant  John  Howard  Lawson  hereby  offers  to  prove 
that  if  he  were  allowed  to  ask  appropriate  questions  of  J. 
Parnell  Thomas,  chairman  of  the  Hounse  Un-American 
Activities  Committee,  said  J.  Parnell  Thomas  would  testify 
as  follows: 

1.  That  the  scope  of  the  authority  granted  to  the  Un- 
American  Activities  Committee  under  House  Resolution 
282,  (175th  Congress,  3rd  Session,  1938) ;  House  Resolu¬ 
tion  26,  (76th  Congress,  1st  Session,  1939) ;  House  Resolu¬ 
tion  321,  (76th  Congress,  3rd  Session,  1940) ;  House  Reso¬ 
lution  90,  (77th  Congress,  1st  Session,  1941) ;  House 
Resolution  420,  (77th  Congress,  2nd  Session,  1942) ;  House 
Resolution  65,  (78th  Congress,  1st  Session,  1943) ;  House 
Resolution  5,  (79th  Congress,  1st  Session,  1945) ;  Public 
Law  601  (79th  Congress,  2nd  Session,  August  2,  1946) ;  and 
Rules  X  and  XI  of  House  of  Representatives  for  the  years 
1945,  1946,  1947  and  1948,  is  sufficiently  broad  in  scope  to 
permit  investigation  and  examination,  including  the  sum¬ 
moning  of  witnesses  and  the  subpoening  of  records,  of  every 
kind  of  organization,  whether  fraternal,  social,  political, 
economic  or  otherwise,  and  of  almost  every  kind  or  propa¬ 
ganda,  and  that  the  Un-American  Activities  Committee 
has  so  interpreted  and  applied  the  above  cited  Resolutions 
and  Public  Law  and  Rules  during  its  ten  years  of  activities, 
in  determining  whether  investigations  should  be  made, 
hearings  held  and  questions  put  and  particularly  in  sum¬ 
moning  witnesses  and  conducting  the  investigation  of  the 
Hollywood  motion  picture  industry  and  determining  the 
pertinency  of  questions  therein. 

841a.  In  Committee  hearings  in  1938,  the  following 
occurred : 

“Mr.  Dempsey . I  think  they  are  propaganda  plays, 

largely _ We  are  only  authorized  to  investigate  un-Ameri- 
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can  and  subversive  activities,  and  they  are  not  un-Ameri¬ 
can,  in  my  opinion.  j 

“Miss  Huffman.  (Representing  “The  Committee  of 
Relief  Status  Professional  Theatrical  Employees  of  the 
Federal  Theater  Project  in  New  York  City.”  Later  j  Miss 
Huffman  became  a  Committee  investigator.)  .  .  .  this  com¬ 
mittee  is  not  interested,  then,  in  innocuous  and  subversive 
activities  of  the  Communist  Party  in  building  the  party, 
as  they  so  carefully  state  in  all  of  their  pamphlets,  op  are 
you  only  interested  in  anarchists  that  have  bombs  and  are 
ready  to  take  over? 

“Mr.  Dempsey.  The  committee  is  interested  in  going  to 
the  full  limit  reflected  in  the  resolution  passed  by  Congress. 
That  is  as  far  as  they  can  go. 

“Miss  Huffman.  And  that  resolution  calls  for  the  ex¬ 
tent,  intent,  and  character. 

“Mr.  Dempsey.  Of  un-American  activities. 

“Miss  Huffman.  Yes;  of  un-American  activities,  j 

“Mr.  Mosier.  I  think  the  resolution  specifically  said  in 
words  ‘un-American  propaganda,’  did  it  not,  Mr.  Chair¬ 
man?  j 

“Mr.  Thomas.  Yes;  the  resolution  is  broad  enough  so 
that  we  can  go  into  almost  every  kind  of  propaganda.” 
(H-4,  p.  2996) 

b.  In  Committee  hearings  on  Gerald  L.  K.  Smith  (1946), 
the  following  occurred: 

“Mr.  Thomas.  Just  one  more  question — will  you  tell 
the  committee  the  names  of  all  the  organizations  that;  you 
have  a  been  a  member  of?  I  mean  all  kinds  of  organiza¬ 
tions,  every  kind  of  organization  you  can  think  of? 

“Mr.  Rankin.  Mr.  Thomas,  do  you  refer  to  fraternal 
organizations  ? 

“Mr.  Thomas.  I  mean  every  kind  of  organization.  I 
don’t  care  what  it  is.”  (Hearings,  Smith,  p.  23) 

c.  In  Committee  hearings  on  Communists  in  1945;  the 
following  occurred: 

“Mr.  Browder.  Whether  it  is  pertinent  or  not,  Mr. 
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Chairman,  I  think  I  am  entitled  to  know  whether  this  com¬ 
mittee  has  established  as  a  precedent  that  the  committee  is 
empowered  to  investigate  elections  of  leaderships  of  politi¬ 
cal  parties,  the  reasons  therefor. 

“Mr.  Wood.  The  answer  to  that  is  that  the  committee  is 
empowered  to  investigate  any  activities  of  any  or- 
841  ganization  or  any  individual.  The  committee  con¬ 
ceives  it  to  be  within  its  scope  to  investigate  the  ac- 
tivitiese  of  any  organization  that  expounds  American  prin¬ 
ciples  of  government.’ ’  (Hearings  on  Communists,  1945  p. 
31) 

2.That  at  all  times  during  the  existence  and  operation  of 
the  House  Committee  on  Un-American  Activities  under  the 
House  resolutions,  Public  Law  and  Rules  cited  above,  the 
Committee  has  conducteed  its  investigations  and  hearings 
and  has  drawn  its  findings  and  conclusions  upon  the  basis 
that  the  ideas  and  beliefs  set  out  below  constitute  “un- 
American  propaganda  activities”  and  “subversive  and  un- 
American  propaganda  that  .  . .  attacks  the  principle  of  the 
form  of  government  as  guaranteed  by  our  Constitution”; 
and 

that  for  the  purpose  of  determining  the  pertinency  of 
any  particular  question  or  inquiry  the  terms  “un-American 
propaganda  activities”  and  “subversive  and  un-American 
propaganda  that  .  .  .  attacks  the  principle  of  the  form  of 
government  as  guaranteed  by  our  Constitution”  has  been 
defined  and  understood  in  terms  of  these  ideas  and  be¬ 
liefs;  and  » 

that  in  summoning  witnesses  and  conductiong  the  inves¬ 
tigation  of  the  Hollywood  motion  picture  industry,  such 
definition  and  understanding  of  the  terms  above  mentioned 
were  taken  into  consideration  by  the  Committee  and  formed 
the  basis  of  the  Committee’s  inquiry. 

a.  That  the  Committee  has  considered  as  “un-American 
propaganda  activities”  and  as  “subversive  and  un-Ameri¬ 
can  propaganda  that  .  .  .  attacks  the  principle  of  the  form 
of  government  as  guaranteed  by  our  Constitution”  ideas 
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and  beliefs  in  support  of  certain  governmental  measures  in 
the  field  of  foreign  relations  and  on  political,  social  and 
economic  problems,  which  ideas  and  beliefs  have  been  com¬ 
monly  described  as  “New  Deal”  because  of  their  advocacy 
by  President  Franklin  D.  Roosevelt  and  by  individuals 
connected  with  the  administration  of  President  Franklin 
D.  Roosevelt,  which  individuals  are  commonly  described  as 
“New  Dealers”. 

(1)  In  1945,  during  the  testimony  of  Gerald  L.  K.  Smith 
before  the  Committee,  Thomas  made  the  following  re¬ 
marks  : 

“Mr.  Thomas.  You  wouldn’t  say  that  Frank  Sinatra 
was  a  Communist,  would  you? 

“Mr.  Smith.  He  may  not  be  that  intelligent,  but  he  cer¬ 
tainly  is  being  used  by  the  Communist  Party,  be- 
842  cause  when  you  take  a  man  that  is  publicized  as  he 
is,  and  then  direct  the  spotlight  that  leads  right  to  a 
young  Communist  banquet,  you  overtake  millions  of  young 
people  unprepared  for  that  sort  of  persuasion  and!  lead 
them  to  believe  that  Communism  is  respectable. 

“Mr.  Thomas.  Would  you  say  he  was  sort  of  a  Mrs. 
Roosevelt  in  pants?  (Laughter).  Hearing,  January  30, 
1946,  p.  45) 

(2)  In  1944  Thomas  called  Mrs.  Franklin  D.  Roosevelt 
and  Attorney  General  Francis  Biddle  “bedfellows”  qf  the 
Communists : 

1 1  Mr.  Thomas.  The  reason  I  bring  that  up  is  that  I  appre¬ 
ciate  his  taking  the  stand  that  he  has  in  this  matter,  but  I 
have  grown  to  believe,  or  rather  grown  to  the  point  where  I 
do  not  put  any  reliance  on  anything  that  the  present  Attor¬ 
ney  General  has  to  say  about  communism.  He  just  talks 
one  day  about  it  and  then  never  does  anything  about  it. 
To  my  way  of  thinking,  the  Attorney  General  is  a  bed¬ 
fellow  of  the  Communists.  Now,  whether  they  became 
bedfellows  since  1942  or  not,  I  don’t  know,  but  today  they 
are  bedfellows  and  nobody  can  deny  it. 

(3)  . 
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“Mr.  Thomas.  Didn’t  we  have  witnesses  from  the 
American  Youth  Congress  before  our  committee  prior  to 
that,  and  didn’t  Mrs.  Roosevelt  sit  in  one  time  as  a  visitor? 

“Mr.  Stripling.  Yes. 

“Mr.  Thomas.  I  bring  that  in  to  show  they  are  all  bed¬ 
fellows  today.”  (H17,  pp.  10294-5) 

(4)  On  June  9,  1940,  Thomas  said: 

“the  ‘fifth  column’  in  the  United  States  has  flourished 
under  New  Deal  rule.  It  has  literally  fed  at  the  same 
trough.  In  some  respects  it  is  synonmous  to  the  New  Deal, 
so  the  surest  way  to  removing  the  ‘fifth  column’  from  our 
shores  is  to  remove  the  New  Deal  from  the  seat  of  govern¬ 
ment.”  (Appendix  to  the  Congressional  Record,  at  page 
3738). 

(5)  During  the  course  of  public  Committee  hearings  on 
October  9,  1939,  the  following  occurred: 

“Mr.  Thomas.  Mr.  Chairman,  I  think  the  testimony 
that  has  been  presented  before  this  committee  over  the  past 
2  years  clearly  speaks  for  itself.  I  think  as  a  result  of  this 
testimony  many  organizations  have  taken  stands  against 
the  infiltration  of  commuism  into  their  organizations.  I 
certainly  think  every  political  party,  particularly  the  major 
political  parties,  should  openly  come  out  and  take  a  stand 
just  the  same  as  the  Labor  Party  has  in  New  York,  or  has 
attempted  to.  I  think  it  is  a  shame  that  any  major  political 
party  should  be  allowed  to  be  guided  by  communism  in  this 
country,  the  way  some  of  them  have  in  the  past  few  years. 

“Mr.  Voorhis.  Of  course,  Mr.  Chairman,  there  are  only 
two  major  political  parties. 

843  “Mr.  Thomas.  One  major  political  party  is  di¬ 
vided,  and  if  you  want  to  know  whom  I  mean,  I  am 
talking  about  the  New  Deal. 

Mr.  Voorhis.  I  do  not  think  either  the  New  Deal  or  the 
Democratic  Party  has  been  guided  by  communism. 

“Mr.  Thomas.  It  has  been  pretty  plain  here;  the  testi¬ 
mony  has  been  astounding.”  (H-9,  p.  5685) 
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(6)  On  or  about  August  21, 1939,  Representative  Thomas 
said: 

“that  future  hearings  would  show  a  strong  link  between 
Communists  and  the  New  Deal.” 

Earlier,  on  March  27,  1939,  Thomas  said: 

“Even  here  in  the  United  States  on  the  question  of  the 
added  centralized  power,  we  have  witnessed  a  dispqsition 
of  late  to  get  in  step  w'ith  the  proletarian  or  dictator  na¬ 
tions.  Aided  by  the  silvery-toned  hief  Executive,  and  by 
the  incessant  boring  from  within  of  the  political  bureau¬ 
crats,  the  New  Deal  unequivocally  has  grasped  for  every¬ 
thing  but  for  the  moon.”  (Appendix  to  Cong.  Rec.  March 
27,  1939,  p.  1176) 

(7)  In  1948,  Thomas,  as  chairman  of  the  Committee, 
charged  that  Condon  was  friendly  with  Russian  scientists 
and  pro-Communist  sympathizers.  This  was  repeated  in 
the  lengthy  report  to  which  is  added  the  allegations  that  the 
scientist  is  an  associate  of  alleged  Russian  spies  and  a 
friend  of  Henry  Wallace. 

“In  this  country,”  said  the  report,  “they  haven’t  gotten 
as  far  as  they  have  in  Czechoslovakia,  but  they  got  pretty 
far,  because  they  got  a  man  as  Vice  President  of  the  U.  S. 
A.,  and  he  is  the  same  man  who  recommended  Dr.  Condon 
as  director  of  the  Bureau  of  Standards.” 

(8)  On  October  15,  1938,  Thomas  said  that: 

“  ‘New  Dealism’  was  linked  with  fascism,  nazism  and 
bolshevism  as  one  of  ‘the  four  horsemen  of  autocracy.’ 
Representative  J.  Parnell  Thomas  charged  that  commun¬ 
ism  had  made  its  greatest  strides  in  America  under  the 
Roosevelt  Administration  with  its  doctrines  ‘much  pore 
prevalent  than  w’e  ever  dreamed  of’  in  many  government 
agencies. 

“  ‘  Wittingly  or  unwittingly,’  he  said,  ‘the  New  Deal 
master  minds  have  pawned  themselves  out  to  the  Com¬ 
munist  strategists  until  now  they  are  so  far  out  on  the 
limb  it  is  practically  impossible  for  them  to  get  back.  ’  ’  ’ 

(9)  In  the  course  of  the  testimony  before  the  Com¬ 
mittee  by  J.  B.  Matthews,  Committee  investigator,  on  Mon- 
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day,  August  22,  1938,  Thomas  made  the  following  tie-up 
between  the  Roosevelt  administration  and  Hitler  and 
Mussolini : 

844  4 ‘Mr.  Thomas.  The  second  question  is:  Are  not 

many  of  the  acts  now  being  advocated  or  now  being 
enacted  by  the  Government  of  the  United  States  similar 
to  the  steps  which  led  to  dictatorship  in  Soviet  Russia, 
Germany  and  Italy? 

“Mr.  Matthews.  Well  now,  Mr.  Chairman,  that  is  calling 
for  a  pure  conclusion. 

“Mr.  Starnes  (presiding).  I  think  so.  This  committee 
is  not  concerned  in  the  least  in  partisanship. 

“Mr.  Thomas.  This  is  not  partisanship.  This  is  un- 

American  activity. 

*  *  * 

“Mr.  Thomas.  My  point  is,  that  we  are  taking  the  same 
steps  in  this  country  that  they  took  in  some  of  those  other 
countries,  and  I  think  the  public  should  know  it. 

“The  Chairman.  That  is  wandering  far  afield. 

“Mr.  Thomas.  I  believe  such  steps  are  un-American, 
and  I  should  like  to  hear  the  answer  to  the  question. 

“Mr.  Starnes.  I  think  the  question  in  its  present  form  is 
improper,  because  it  is  entirely  too  general.  If  you  want 
to  name  names - 

“Mr.  Thomas  (interposing).  All  rigl^t;  I  will  name 
names. 

“Mr.  Starnes.  And  specific  acts - 

“Mr.  Thomas.  I  will  name  specific  acts. 

“Mr.  Starnes.  It  will  be  a  different  proposition,  of  course ; 
and  then  I  think  the  committee  should  pass  upon  the  wisdom 
of  such  question.  The  committee  does  not  want  to  lay  it¬ 
self  open  to  the  charge  that  it  is  injecting  partisanship 
into  its  hearings. 

“Mr.  Thomas.  I  agree  with  that,  Mr.  Chairman;  but  in¬ 
asmuch  as  you  have  asked  me  to  name  names  and  specific 
acts,  I  will  do  so. 

“Mr.  Starnes.  I  said- if  you  did  name  names  and  specific 
acts,  that  would  present  it  in  a  different  light,  and  then  the 
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committee  could  pass  on  it,  as  to  whether  it  is  in  line  with 
our  inquiry. 

“Mr.  Thomas.  All  right;  let  me  word  the  question  in  a 
different  way. 

“Mr.  Matthews.  Do  you  not  think  that  the  many  steps 
taken  by  our  Government  in  the  last  few  years  such  as  the 
recommendations  of  the  Supreme  Court  packing  bill1  and 
the  reorganization  bill — and  those  are  two  specific  cases, 
which  have  been  made,  do  not  constitute  a  prelude  to;  dic¬ 
tatorship  in  this  country?”  (H-l,  pp.  915,  916) 

(10)  In  the  original  debate  on  authorization  of  an  un- 
American  activities  committee,  on  May  26,  1938,  Thomas 
said: 

845  “In  closing,  Mr.  Speaker,  let  me  point  out;  one 
other  thing  we  should  investigate  just  as  much  as 
the  two  we  have  already  mentioned ;  and  that  is  the  propa¬ 
ganda  being  disseminated  by  the  agencies  of  our  National 
Government.  These  in  reality  are  just  as  un-American  as 
the  propaganda  that  is  being  spread  by  those  so-called  un- 
American  groups.  Furthermore,  our  present  National 
Government  is  spending  millions  of  dollars  of  the  tax¬ 
payers’  money  just  to  perpetuate  the  bureaucrats  iii  of¬ 
fice.”  (83  Cong.  Rec.  7,  p.  7578). 

b.  That  the  Committee  has  considered  as  “un-American 
propaganda  activities”  and  as  “subversive  and  un-Ameri¬ 
can  propaganda  that  .  .  .  attacks  the  principle  of  the  form 
of  government  as  guaranteed  by  our  Constitution”  ideas 
and  beliefs  to  the  effect  that  the  existence  and  operation 
of  the  Committee  on  un-American  activities  is  undesirable. 

(1)  In  its  report  on  the  Southern  Conference  for  Hu¬ 
man  Welfare,  the  Un-American  Activities  Committee,  to 
prove  Communist  manipulation  of  a  resolutions  committee 
of  the  Southern  Conference,  cited  as  following  the  Com¬ 
munist  Party  line  a  resolution  condemning  the  Dies  com¬ 
mittee.  (Report  No.  592,  80th  Congress,  1st  Session,  June 
16,  1947,  p.  4).  The  resolution  referred  to  by  the  Com¬ 
mittee  reads  as  follows: 
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“Resolved:  That  the  Southern  Conference  for  Human 
Welfare  records  its  condemnation  of  the  procedure  em¬ 
ployed  by  the  Dies  Committee  and  further  condemns  its 
obvious  power  to  discredit  the  present  administration.” 

(2)  In  its  report  on  the  Southern  Conference  for  Human 
Welfare,  the  Un-American  Activities  Committee  also  claims 
the  existence  of  Communist  manipulations  in  the  presence 
of  one  Yelverton  Cowherd.  The  report’s  analysis  of  Yel- 
verton  Cowherd  is  given  in  the  following  paragraph : 

“Yelverton  Cowherd,  signer  of  a  resolution  against  the 
Dies  committee  in  1939,  who  appeared  before  the  La  Fol- 
lette  committee  in  1937  to  defend  the  case  of  Joseph  Gelders, 
was  a  member  of  the  nominating  committee  at  the  first  con¬ 
ference,  according  to  its  official  proceedings. ’ ’  (Report  No. 
592,  June  16,  1947,  p.  5). 

(3)  The  Committee’s  report  of  June  7,  1946  states,  with 
respect  to  attacks  upon  the  Committee : 

“The  committee  has  been  condemned  by  certain  groups 
within  the  United  States  as  being  fascistic,  anti-labor,  anti- 
Semitic  and  anti-Negro.  This  propaganda  line  has  always 
been  the  smear  tactic  employed  by  those  who  have  secret 
reasons  for  desiring  to  cripple  or  discredit  the  work  of  any 
Government  agency  charged  with  the  job  of  exposing  un- 
American  activities  in  this  Republic. 

846  “The  name-calling  device  of  the  Communist  Party 
in  labelling  persons  ‘Fascists’  has  often  been  thrust 
upon  the  committee.”  (Report  No.  2233,  79th  Congress, 
2nd  Session,  June  7,  1946). 

(4)  In  analyzing  the  personnel  of  the  American  Com¬ 
mittee  for  Spanish  Freedom,  the  Committee  attacks  Bishop 
Lewis  0.  Hartman  for  the  following: 

11  Lewis  0.  Hartman 

“The  red,  sympathetic  record  of  Bishop  Lewis  0.  Hart¬ 
man  of  Boston  is  well  known.  His  Zion  Herald  has  con¬ 
sistently  attacked  the  Committee  on  Un-American  Activi¬ 
ties  and  recently  along  with  a  group  of  fellow  travelers  sent 
a  letter  to  Members  of  Congress  demanding  the  abolition  of 
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this  committee.’ ’  (Report  No.  2233,  79th  Congress,  2nd.  Ses¬ 
sion,  June  7,  1946,  p.  31) 

(5)  In  1946,  the  chief  counsel  for  the  Committee,  Ernie 
Adamson,  submitted  a  list  of  organizations  found  by  offi¬ 
cial  Federal  or  State  agencies  or  private  reliable  organi¬ 
zations  to  be  subversive,  un-American  or  Communist  fronts. 

According  to  this  report  the  American  Committed  for 
Democracy  and  Intellectual  Freedom  had  the  following  on 
its  record  as  a  basis  for  finding  it  a  Communist  front!: 

“Formulated  and  circulated  petition  ‘to  discontinue  the 
Dies  committee  created  by  Congress  for  the  purpose  of 
gathering  information  on  subversive  organizations  and  in¬ 
dividuals  in  the  United  States.’  (New  York  City  Council 
committee  investigating  the  municipal  civil  service  com¬ 
mission,  pt.  II,  p.  73).”  (Report  on  Citations  by  Official 
Federal  Government  or  State  or  Municipal  Agencies  or 
Private  Reliable  Organizations  Regarding  the  Character  of 
Organizations  Named,  May  29, 1946,  p.  2). 

(6)  Committee  Member  Rankin  said,  in  objecting  to  the 
pressure  which  had  been  put  upon  the  Un-American!  Ac¬ 
tivities  Committee  to  investigate  Gerald  L.  K.  Smith : 

“If  this  man  Smith  is  guilty  of  un-American  activities, 
we  want  to  know  it,  and  we  have  summoned  him  herd  for 
that  purpose,  and  these  attacks  on  the  Committee  on;  un- 
American  activities  are  inspired  by  a  subversive  element 
in  this  country  and  carried  out  by  their  fellow  travelers,  and 
they  are  not  going  to  intimidate  this  committee.”  (Hear¬ 
ings  on  Gerald  L.  K.  Smith,  January  30, 1946,  p.  2). 

(7)  The  theoretical  basis  of  the  Committee’s  reasoning 
in  denouncing  all  those  who  attack  the  Committee  as!  un- 
American  x  x  x  is  contained  in  its  report  on  the  P.  A.  C. 
at  pages  44,  45 : 

“In  its  present  concentrated  and  systematic  dam- 
847  paign  to  nullify  our  exposures  of  its  un-American 
and  anti-American  character,  the  Communist  Party 
has  set  in  motion  all  of  its  machinery.  The  party  it¬ 
self,  the  party’s  diversified  publications,  the  party’s 
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fronts,  fractions,  fringe  organizations,  controlled  unions, 
individual  sympathizers,  and  friends  in  the  Federal  Gov¬ 
ernment  have  been  enlisted  in  a  major  effort  to  establish 
the  party’s  falsehoods  in  the  public  mind.  A  better- 
planned  conspiracy  was  never  conceived  by  the  enemies 
of  our  American  institutions.  It  was  a  Communist  device, 
long  before  Hitler  adopted  it,  to  act  on  the  assumption  that 
a  lie  repeated  often  enough  would  eventually  find  a  large 
measure  of  credence  among  the  people. 

“Foremost  among  the  Communist  party’s  tools  for  the 
dissemination  of  lies  deliberately  calculated  to  impair 
popular  confidence  in  our  committee’s  exposure  of  Com¬ 
munism  is  the  National  Federation  for  Constitutional  Lib¬ 
erties.”  (House  Report  No.  1311,  78th  Congreeses,  2nd  Ses¬ 
sion,  March  29,  1944,  pp.  44,  45). 

(8)  On  February  22,  1941,  Committee  investigator  Mat¬ 
thews  issued  a  report  which  condemned  and  forced  the  In¬ 
stitute  for  Propaganda  Analysis  to  suspend  activity  be¬ 
cause  of  its  “left-wing  complexion.”  The  concrete  evi¬ 
dence  submitted  by  Mr.  Matthews  was  that  the  organi¬ 
zation  had  oposed  the  Un-American  Activities  Committee. 

Matthews  announced  that  the  Institute  for  Propaganda 
Analysis  was  under  investigation  by  the  Committee.  This 
study,  he  said,  had  been  in  process  for  two  "years,  but  no 
conclusions  had  been  reached  and  some  time  might  elapse 
before  a  complete  report  could  be  made.  Matthews  said 
that  attention  was  called  to  the  Institute  because  of  the 
“frankly  left-wing”  complexion  of  many  associated  with 
it  and  because  the  organization  had  been  guilty  of  “open 
hostility”  to  Dies  and  his  Committee.  Its  bulletin  of  Janu¬ 
ary  15,  1940  had  criticized  the  Committee  and  its  methods. 
Professor  Kirtley  F.  Mather  of  Harvard,  new  president 
of  the  Institute,  had  signed  an  open  letter  urging  the  end 
of  the  Committee.  A  former  president,  Eduard  C.  Linde- 
man,  of  the  New  York  School  of  Social  Work,  also  signed 
a  similar  letter  and  had  presented  it  at  a  conference  on 
democratic  rights  which  met  in  Washington  the  spring 
before.  Nothing  ever  came  of  this  statement  that  there 
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would  be  an  investigation.  There  was  no  report,  no  public 
hearings,  although  the  Institute  was  obliged  to  suspend 
activities  at  the  end  of  the  year.  Voorhis  had  previously 
said  to  Thomas,  that  things  had  come  to  a  bad  state  when 
a  person  or  an  organization  could  not  criticize  a  legislative 
committee  without  being  accused  of  un-American  ac- 
848  tivities. 

c.  That  the  Committee  has  considered  as  “un- 
American  propaganda  activities”  and  as  “subver¬ 
sive  and  un-American  propaganda  that  .  .  .  attacks  the 
principle  of  the  form  of  government  as  guaranteed  by  pur 
Constitution”  ideas  and  beliefs  that  incumbent  members 
of  Congress  should  be  defeated  and  others  elected  in  their 
place. 

(1)  That  the  Committee  has  declared  that  attacks  |by 
radio  commentators  upon  Members  of  Congress  constitute 
a  campaign  to  break  the  confidence  of  the  American  people 
in  our  elective  system.  This  is  discussed  by  the  Committee 
under  the  heading  “Review  of  Communist  Developments” 
wherein  it  is  indicated  that  the  attacks  on  Members  of 
Congress  are  lacking  in  loyalty  and  are  therefore  un- 
American.  Thus  the  Committee  has  said: 

“We  can  summarize  by  saying  that  most  of  our  rpal 
100  percent  American  commentators  are  free  from  sub¬ 
versive  influence.  It  would  be  safe  to  say  that  95  percent 
of  the  native-born  commentators,  who  have  not  changed 
their  names,  are  loyal  and  sincere.  Many  commentators, 
at  times,  lapse  into  sensational  and  dramatic  moods.  This 
practice  captures  the  interest  of  many  people  who  wish 
to  be  amused  rather  than  informed.  Some  commentators 
make  a  practice  of  giving  news  tips  on  the  stock  market, 
others  specialize  on  politics,  and  others  on  key-hole  gossip. 

“Many  individual  Members,  and  Congress  as  a  whole, 
are  slandered,  maligned,  and  ridiculed  by  certain  commen¬ 
tators  in  what  appears  to  be  a  well-organized  campaign 
to  break  the  confidence  of  the  American  people  in  our 
elective  system  and  representative  form  of  government. 
Some  of  these  loud-mouthed  trouble  makers  can  hardly 
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speak  English.  America  has  given  them  refuge  and  they 
in  return  seek  to  destroy  our  constitutional  form  of  gov¬ 
ernment.” 

(2)  That  the  Committee  has  indicated  that  it  is  an  ex¬ 
ample  of  the  type  of  political  intrigue  which  is  being  used 
by  the  P.  A.  C.  and  un-American  for  a  person  to  oppose 
an  incumbent  member  of  his  party  in  the  Senate. 

In  1944  hearings  the  following  occurred: 

“Mr.  Stripling.  The  Gahagan  referred  to  in  this  tele¬ 
gram  is  Helen  Gahagan,  wife  of  movie  actor  Melvyn 
Douglas.  Mrs.  Douglas  is  also  a  candidate  for  Congress 
in  the  State  of  California.  In  this  connection  I  should 
like  to  submit  to  the  committee  a  telegram  which  typifies 
the  political  intrigue  which  is  being  used  by  the  P.  A.  C. 
The  telegram  reads  as  follows: 

849  ‘June  27 

Senator  Claude  Pepper, 

Senate  Office  Building,  Washington,  D.  C. 

If  at  all  possible,  please  prevail  upon  Vail  Pittman  to 
run  against  McCarran  in  Nevada.  Everything  is  in  his 
favor  and  he  is  most  electible. 

Helen  Gahagan  Douglas/ 

“This  telegram,  Mr.  Chairman,  was  charged  to  and  paid 
for  by  the  C.  I.  O.  Political  Action  Committee  in  Los  An¬ 
geles.  I  might  add  that  Mr.  Pittman  did  run  against  Sen¬ 
ator  McCarran  in  the  recent  primary  and  the  evidence 
which  the  committee  has  and  which  will  be  presented  later 
in  the  hearings  shows  that  the  P.  A.  C.  had  been  working 
quietly  in  Nevada  for  some  time.  It  does  seem  rather 
strange,  however,  that  Miss  Gahagan,  a  candidate  on  the 
Democratic  ticket  and  one  of  the  principal  speakers  at 
the  Democratic  National  Convention,  would  engage  in  this 
sort  of  conspiracy  in  an  effort  to  bring  about  the  defeat 
of  a  Member  of  the  Senate  who  himself  is  a  member  of 
the  Democratic  Party.”  (H-17,  p.  10226) 

(3)  In  its  “Special  Report  on  Subversive  Activities 
Aimed  at  Destroying  Our  Representative  Form  of  Gov- 
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eminent,”  (Report  No.  2277,  77th  Congress,  2nd  Session, 
June  25,  1942)  a  majority  of  the  Committee  on  Un-Ameri¬ 
can  Activities  said  that  attacks  on  individual  Members  of 
Congress  constituted  an  attempt  to  discredit  the  Congress 
of  the  United  States  and  to  aid  totalitarianism.  The  ma¬ 
jority  Report  reads: 

“The  essence  of  totalitarianism  is  the  destruction  of 
the  parliamentary  or  legislative  branch  of  government. 
.  .  .  The  issue  compels  us  to  take  cognizance  of  a  wide¬ 
spread  movement  to  discredit  the  legislative  branch  of  o^ir 
Government.  The  issue  simply  stated  is  whether  the  Con¬ 
gress  of  the  United  States  shall  be  the  reality  or  the  relic 
of  American  democracy.”  (p.  1). 

The  Report  then  states  that  the  form  of  attack  upon 
Congress  is  that  “of  criticizing  individual  Members  of 
Congress.”  The  remarks  of  a  Senator  who  called  atten¬ 
tion  to  the  work  of  men  who  “in  the  guise  of  criticizing 
individual  Members  of  Congress  are  actually  engaged  in 
the  effort  to  undermine  the  institution  itself,”  are  givejn 
with  approval.  Among  those  involved  in  attacking  Con¬ 
gress  are  reported  to  be  Marshall  Field’s  P.  M. ;  the 
New  Republic;  Henry  Luce’s  Time  magazine,  and  the 
Union  for  Democratic  Action.  The  Union  for  Democratic 
Action  is  condemned  for  issuance  of  the  document 
850  “A  Congress  To  Win  The  War”,  which  picks  20  is¬ 
sues,  ten  in  the  field  of  foreign  policy  and  ten  in 
the  field  of  domestic  affairs,  and  which  gives  the  voting 
record  of  Congressmen  upon  these  issues.  j 

The  Union  for  Democratic  Action  also  gave  its  recom¬ 
mendations  with  respect  to  these  voting  records.  The 
Report  finds  fault  with  these  recommendations: 

“The  Union  for  Democratic  Action  betrays  a  remark¬ 
able  fact  concerning  its  own  objectives — namely,  that  its 
interest  in  winning  the  war  against  the  Axis  Powers  is  a 
secondary  matter.  This  is  clear  from  the  fact  that  the 
union  calls  for  the  purge  of  various  Members  of  Congress 
whose  voting  record  on  the  10  measures  dealing  with  foii- 
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eign  policy  has  been  100  percent  in  support  of  the  admin¬ 
istration.  The  only  possible  conclusion  which  can  be 
drawn  from  the  union’s  position  is  that  it  belongs  to  that 
relatively  small  group  of  radicals  who  are  trying  to  use 
the  war  emergency  to  advance  their  own  revolutionary 
programs  within  the  United  States.”  (p.  4).  Rep.  No. 
2277,  77th  Congress,  2nd  Session;  June  25,  1942. 

(4)  That  Time  Magazine  was  condemned  because  it 
“has  of  late  contributed  much  to  undermine  popular  con¬ 
fidence  in  one  of  the  essential  branches  of  our  American 
form  of  government.”  (Rep.  No.  2277,  77th  Congress, 
2nd  Session,  June  25,  1942  (p.  3) ;  that  Time  Magazine 
did  this  in  its  issue  of  May  25,  1942,  by  giving  “a  two 
page  spread  to  the  attack  made  upon  Congress  by  the 
Union  for  Democratic  Action”  and  by  adding  “its  own 
indictment  in  the  following  words: 

“  ‘Few  men  nowadays  challenge  the  assertion  that  for 
the  leadership  the  people  now  listen  to  the  Government’s 
executives,  take  counsel  from  the  Nation’s  press  (whether 
or  not  they  agree  with  it),  get  their  debates  and  oratory 
from  radio  forums — but  they  watched  Congress  mainly 
for  laughs.’  ”  (p.  2).  Rep.  No.  2277,  77th  Congress,  2nd 
Session,  June  25,  1942. 

(5)  That  Committee  Member  Voorhis  rendered  a  mi¬ 
nority  report  on  July  7,  1942,  in  connection  with  the  re¬ 
port  of  the  majority  of  the  Un-American  Activities  Com¬ 
mittee  on  the  subject  of  the  Union  for  Democratic  Action 
and  its  voting  chart  in  the  1942  elections.  This  minority 
chart  states  that  “the  very  genius  of  our  American  way 
is  the  right  of  people  to  criticize  those  in  office”  and  that 

“It  is  ineffectual  and  undignified  for  Congress  or 
851  any  committee  of  Congress  to  attempt  to  answer 
attacks  by  mere  assertion  that  the  attackers  are  not 
good  Americans.  That  is  the  main  thing  the  majority  re¬ 
port  does.”  (p.  3.) 

Voorhis  asserts: 

“The  larger  question,  therefore,  is  whether  or  not  it  is 
a  proper  business  of  the  Committee  on  Un-American  Activ- 
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ities  to  take  notice  of  this  Union  for  Democratic  Action 
report,  to  challenge,  in  effect,  the  union’s  right  to  engage 
in  political  activity  critical  of  Members  of  Congress;  or 
to  lay  at  the  door  of  the  Union  for  Democratic  xVction  a 
charge  that  the  union  is  primary  responsible  for  the  attack 
on  Congress  as  an  institution  and  an  attempt  to  destroy 
Congress  as  the  central  bulwark  of  democracy  in  America. 
In  the  opinion  of  the  minority,  the  majority  report  does  all 
these  things.”  (p.  2). 

Voorhis  states  the  fact,  well  known  at  that  time,  that 
the  Communists  and  the  members  of  the  Union  for  Demo- 
catic  Action  were  at  loggersheads,  that  the  Union  for  Demo¬ 
cratic  Action  had  been  attacked  in  very  bitter  fashion  by 
the  Communist  Party  press,  and  that  the  New  York  Times 
in  taking  note  of  this  had  said : 

“The  point  is  that  the  published  program  indicates  a 
clean  break  with  foreign  ideologies  and  a  determination 
to  deal  with  American  problems  in  the  spirit  of  democratic 
institutions.  This  way  lie  fruitful  discussion,  progress  by 
adjustment  and  compromise,  and  unity  in  essentials.” 

(P-  2.)  ! 

Voorhis  then  states  that  the  Report  of  the  majority 
simply  utilizes  the  Communist  label  to  smear  those  with 
whom  the  majority  of  the  committee  do  not  agree ;  on 
political  and  economic  matters : 

“It  is,  however,  the  minority’s  position  that  the  issuance 
of  this  report  by  the  majority  of  the  Dies  committee,  deal¬ 
ing  as  it  does  with  an  organization  whose  formation  was 
ridiculed  and  bitterly  attacked  by  the  Communist  press, 
amounts  to  having  the  committee  descend  to  the  undigni¬ 
fied  position  of  engaging  in  a  name-calling  contest  with 
an  organization  whose  ideas  the  committee  just  doesn’t 
like.”  (p.  2). 

“On  the  other  hand  it  is  nothing  short  of  inexcusable 
in  a  report  which  attempts  to  imply  Communist  charges 
against  this  organization  without  actually  being  able!  to 
make  such  charges,  to  include  in  the  chart  incorporated  in 
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the  majority  report  the  names  of  many  people  whose  sound 
Americanism  no  sane  or  fair  person  would  question.” 
(p.  4.) 

The  minority  report  also  states : 

“Furthermore,  this  criticism  of  Congress  has  reached 
into  most  smaller  newspaper  in  the  whole  country  and 
practically  every  metropolitan  daily  as  well. 

“It  has  been  heard  night  after  night  over  the  radio  It 
is  a  sort  of  national  pastime. 

“.  .  .  The  position  of  the  minority  is,  however,  that 
when  the  majority  accuses  people  of  being  un-American 
because  their  political  or  economic  views  are  at  variance 
with  those  of  the  majority  it  is  committing  an  error  that 
is  not  only  contrary  to  every  tradition  of  democratic  gov¬ 
ernment  but  is  of  a  sort  that  no  committee  of  this  character 
can  commit  and  continue  to  do  effective  work  against  sub¬ 
versive  elements.  To  include  a  long  list  of  people  in  the 
chart  presented  by  the  committee  and  put  into  it  the  names 
of  people  who  by  no  possible  stretch  of  anyone’s  imagina¬ 
tion  can  be  considered  Communists  is  to  strike  a  blow  at 
liberty  of  the  most  serious  kind.”  (p.  6). 

“All  the  minority  is  contending  for  is  the  right  of  loyal 
American  citizens  to  disagree  politically  with  a  majority 
of  the  Dies  committee  without  being  branded  as  subversive 
and  un-American.”  (p.  7). 

(6)  After  the  results  of  the  1942  elections  became  known, 
the  Committee  boasted  of  its  work  in  that  political  cam¬ 
paign  : 

“In  June,  1942,  this  committee  published  a  special  report 
to  the  House  on  the  Union  for  Democratic  Action.  The 
Union  is  one  of  a  considerable  number  of  agencies  which 
form  a  widespread  movement  in  this  country  looking  to¬ 
ward  the  discrediting  of  the  legislative  branch  of  the  gov¬ 
ernment. 

“The  Union  for  Democratic  Action,  in  conjunction  with 
the  Newr  Republic,  circulated  something  like  a  million  copies 
of  an  elaborately  prepared  smear-Congress  bulletin.  It 
■will  probably  be  conceded  in  all  quarters  that  this  commit- 
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tee’s  exposure  of  the  aims  and  activities  of  the  Unioij.  for 
Democratic  Action  went  far  toward  nullifying  its  effective¬ 
ness  in  the  recent  political  campaign. 

“Since  the  publication  of  our  report  on  the  Union  for 
Democratic  Action  last  June,  the  committee  has  come  into 
possession  of  a  large  amount  of  evidence  which  will — \Vhen 
and  if  published — constitute  a  final  exposure  of  that  organi¬ 
zation  as  an  un-American  sham.”  (Report  No.  2748, 177th. 
Congress,  2nd  Session,  January  2,  1943,  p.  12). 

The  Committee  never  published  a  “final  exposure”  of 
that  organization.  I 

(7)  That  in  1944  the  Committee  cited  its  1942  analysis 
with  approval  and  stated  in  its  Report  on  the  P.  A.  C.  (No. 
1311,  March  29, 1944)  that  these  remarks  were  “in  fact  made 
vastly  more  relevant  by  the  appearance  on  our  political  scene 
of  the  C.  I.  0.  Political  Action  Committee  wdiose  major 
objective  is  to  discredit  the  Congress  of  the  United  States” 
(P-2) 

(S)  That  in  1944,  in  a  report  on  the  P.  A.  C.,  the  Un- 
American  Activities  Committee  commented  on  a  chart  on 
issues  as  follows : 

‘  ‘  In  order  that  it  may  be  perfectly  clear  how  far  removed 
from  either  the  question  of  winning  the  war  or  the  question 
of  labor  most  of  the  20  measures  of  the  charts  actually1  are, 
we  list  them  herewith : 

1.  The  Hobbs  Anti-Racketeering  Bill. 

2.  The  Connally-Smith  Anti-Strike  Bill. 

3.  Overriding  President ’s  Veto  of  the  Connally-Smith  Bill. 

4.  The  Ramspeck  Federal  Pay  Bill. 

5.  Lifting  the  $25,000  Net  Ceiling  Placed  on  Salaries  by 
the  President. 

6.  Federal  Income  Tax  Bill. 

7.  No  Incentive  Payments  to  Farmers. 

8.  Incentive  Payments  for  Farmers. 

9.  No  Incentive  Payments  to  Farmers. 

10.  No  Funds  for  Crop  Insurance. 

11.  Support  of  Rural  Electrification  Program. 
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12.  Liquidate  Home  Owners’  Loan  Corporation. 

13.  No  Funds  for  Roll  Back  of  Prices. 

14.  Reduce  Funds  for  0.  P.  A.  Enforcement. 

15.  Putting  Big  Business  in  Charge  of  0.  P.  A. 

16.  Abolish  the  Domestic  Branch  of  0.  W.  I. 

17.  Create  the  Smith  Committee. 

18.  Continue  the  Dies  Committee. 

19.  Dismiss  Watson,  Dodd,  and  Lovett. 

20.  Anti-Poll  Tax  Bill. 

“In  addition  to  the  fact  that  most  of  the  measures  indi¬ 
cated  by  the  foregoing  list  have  little  or  nothing  to  do  with 
labor  or  winning  the  war,  there  is  also  the  fact  that  some 
of  the  headings  in  the  list  above  are  deliberately  mislead¬ 
ing.  For  example,  measure  number  15  is  described  as 
‘Putting  Big  Business  in  Charge  of  0  P.  A’.”  (p.  36.) 

(9)  The  Committee  implements  its  Report  on  the  un- 
American  nature  of  the  P.  A.  C.  by  showing  that  its 
general  counsel,  Lee  Pressman,  while  speaking  as  general 
counsel  of  the  C.  I.  O.  “attacked  the  Congress  of  the  United 
States,  charging  it  with  ‘criticisms  of  strikes  in  defense 
projects,’  and  ‘destruction  of  the  rights  of  labor.”  (p. 
149).  Rep.  No.  1311,  March  29,  1944. 

d.  That  the  Committee  has  considered  as  “un-American 
propaganda  activities”  and  as  “subversive  and  un-Ameri¬ 
can  propaganda  that  .  .  .  attacks  the  principle  of  the  form 
of  government  as  guaranteed  by  our  Constitutition”  the 
following  ideas  and  beliefs  concerning  economics — 

(1)  To  be  in  favor  of  a  planned  economy  (January  3, 
1939  Report,  p.  12) ; 

(2)  To  oppose  monoplies  (Report  No.  592,  June  16,  1947, 
p.  9); 

(3)  To  attack  “the  Standard  Oil  Company  of  New  Jersey 
and  other  responsible  industrial  organizations”  (Report 
No.  2233,  June  7,  1946,  p.  35) ; 

(4)  To  “viciously  attack  cartels”  (Report  No.  2233, 
June  7,  1946,  p.  35) ; 

(5)  To  say  that  landlords  have  high  powered  lawyers 


439 


while  tenants  do  not  (Report  No.  2233,  June  7,  1946,  p.  11; 
hearings  on  0.  P.  A.  p.  80) ; 

(6)  To  attack  private  ownership  (Report  Uo.  2277,  June 
25,  1942,  on  p.  7) ;  and 

(7)  To  believe  in  the  abolition  of  inheritance  (January 
3,  1939  Report,  p.  12).  Cited  as  one  of  essentials  of  com¬ 
munism  and  consequently,  as  found  by  the  Report;  un- 
American,  p.  12). 

(8)  Scepticism  as  to  advertising  is  un-American : 

“Communists  understand  that  advertising  performs  an 

indispensable  function  in  a  mass  production  economy;  and 
that  advertising  as  an  economic  process,  wholly  apart  from 
questions  which  do  have  to  do  with  good  or  bad  advertising 
copy,  is  as  essential  a  part  of  the  distributive  mechanism 
as  are  railroads  and  retail  outlets.  Therefore,  communists 
believe  that  to  sabotage  and  destroy  advertising,  j  and 
through  its  destruction  to  undermine  and  help  destroy  the 
capitalist  system  of  free  enterprise  is  a  revolutionary!  tac¬ 
tic  worthy  of  a  great  deal  of  attention.  The  Special  Com¬ 
mittee  on  Un-American  Activities  is  in  possession  of  evi¬ 
dence  which  shows  that  a  great  part  of  the  current  popular 
and  official  attack  upon  advertising  is  the  direct  result  of 
communist  propaganda  in  the  field  of  consumer  organi¬ 
zations. 

“This  is  borne  out  by  the  recent  action  of  a  government 
official  in  the  Department  of  Agriculture  who  undertook 
an  investigation  of  national  advertising  in  Good  House¬ 
keeping  Magazine.  This  investigation  was  carried  i  out 
by  WPA  employees  and  paid  for  out  of  WPA  funds.  While 
there  is  no  record  of  the  findings  of  the  investigation  being 
used  as  a  basis  for  action  against  the  Magazine,  it  may 
be  assumed  that  such  was  the  intention.  This  is  evidenced 
by  the  close  affiliation  of  the  government  official  in  question 
with  the  heads  of  the  Consumers  National  Federation  ,and 
Consumers  Union.  I 

“The  statement  of  Arthur  Kallet  cited  in  an  early  section 
of  this  report  is  typical  of  the  communist  viewpoint,  name¬ 
ly,  that  the  complete  abolition  of  the  so-called  profit  system 
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is  the  only  remedy  which  consumer  organizations  should 
accept. 

‘  ‘The  publications  of  these  communist  ‘Transmission 
belts,’  such  as  Consumers  Union,  make  it  clear  that  some 
of  the  current  government  procedures  against  advertising 
and  advertising  media  have  been  instigated  and  are  being 
aided  by  those  consumer  organizations  which  are  under 
the  control  of  communists. 

“Wherever  communists  have  been  able  to  penetrate 
educational  institutions  with  their  propaganda  they  have 
taken  along  with  them  their  anti-advertising  agitation  as  a 
regular  feature  of  their  broad  attack  upon  the  system  of 
free  enterprise.  This  agitation  has  been  going  on  for  years 
and  is  now  being  reflected  in  government  circles  as  well 
as  in  large  sections  of  the  population  which  are  wholly 
unconscious  of  any  influence  of  communist  propaganda. 

“The  Communist  party  activities  among  consumers  has 
been  so  extensive  and  the  evidence  available  to  depict  that 
activity  is  so  vast  that  months  of  investigation,  as  well  as 
funds  not  now  available  to  the  Special  Committee  on  Un- 
American  Activities,  would  be  required  to  complete  the 
picture  of  which  the  foregoing  is  a  mere  sketch.”  (Re¬ 
port  on  communist  activity  in  consumer  organizations,  in¬ 
corporated  in  Committee  records,  December  3,  1939,  re¬ 
leased  to  press  December  11,  1939). 

(9)  To  sign  an  open  letter  on  behalf  of  Harry  Bridges 
(Rep.  No.  1311,  78th  Congress,  2nd  Session,  March  29, 1944, 
Report  on  P.  A.  C.,  (p.  82). 

(10)  To  defend  sit-down  strikes  (Rep.  No.  1311,  78th 
Congress,  2nd  Session,  March  29,  1944,  Report  on  P.  A.  C., 
(p.  82). 

(11)  To  have  been  active  in  the  formation  of  the  C.  I.  0. 
in  1937.  Such  formation  of  the  C.  I.  O.  is  described  by  the 
Un-American  Activities  Committee  in  Rep.  1311  on  the 
P.  A.  C.  Report,  March  29,  1944,  as  furthering  a  “left-wing 
split”  or  “Communist-led  split.” 

Eleanor  Nelsonis  described  by  the  following  paragraph 
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in  the  Committee ’s  Report : 

“Eleanor  Nelson  is  the  secretary-treasurer  of  the 
United  Federal  Workers  of  America  (C.  I.  0.),  which 
was  formed  as  the  result  of  a  Communist-led  split  from  the 
American  Federation  of  Government  Employees  (A.  F. 
of  L.)  in  1937,  and  was  hailed  by  the  Daily  Worker  of  June 
22, 1937,  page  4.”  (Rep.  No.  1311,  p.  141) 

(12)  To  have  been  the  “brains”  of  the  C.  I.  0.  and  at 
its  formation.  j 

Of  Sidney  Hillman  the  Committee  says:  i 

“.  .  .  His  present  collaboration  with  Communists  in  the 
C.  I.  0.  Political  Action  Committee  is  not  by  any  means  the 
first  time  in  his  labor  career  that  Hillman  has  seen  fit  to 
work  closely  with  Communists.”  (p.  73) 

Then  the  Report  goes  on  to  cite  only  two  periods  in  which 
Hillman  is  alleged  to  have  worked  closely  with  Commu¬ 
nists.  One  is  in  1922  when  he  was  attempting  to  form  a 
Russian-American  industrial  corporation  to  operate  a  tex¬ 
tile  and  clothing  industry  in  Russia,  and  in  a  favorable 
book  on  Russia  which  he  wrote  in  1922.  The  second  in* 
stance  was  that  he  was  the  “brains”  of  the  C.  I.  0.  at  the* 
time  it  was  formed  in  1937 : 

“We  come  now  to  Sidney  Hillman’s  latest  collaboration 
with  Communists,  namely  the  C.  I.  0.  Political  Action  Com¬ 
mittee.  If  Hillman  and  the  Communists  succeed  in  this, 
their  newest  joint  endeavor,  both  the  sit-down  strikes!  and 
the  political  strikes  will  have  been  shaded  in  their  damage 
to  American  institutions.  For  the  present  Hillman-Com¬ 
munist  coalition  aims  at  striking  a  deadly  blow  at  the  Con¬ 
gress  of  the  United  States  as  an  independent  and  coequal 
branch  of  our  Government  representing  as  all  the  people 
of  America.”  (Rep.  No.  1311,  78th  Congress,  2nd  Session, 
March  29,  1944,  Report  on  PAC,  p.  77). 

e.  That  the  Committee  has  stated  that  ideas  expressed 
in  books  or  newspapers  are  clearly  within  its  scope  and 
has  condemned  books  and  papers  which  express  ideas  not 
satisfactory  to  the  Committee; 
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(1)  That  the  Un-American  Activities  Committee  has  con¬ 
demned  the  literary  recommendations  of  the  Southern 
Patriot,  a  publication  of  the  Southern  Conference  for  Hu¬ 
man  Welfare: 

‘‘Other  publications  recommended  to  Southern  Patriot 
readers  significantly  include  Facts  and  Fascism,  by  George 
Seldes,  who  edits  the  pro-Communist  gossip  and  scandal 
sheet  known  as  In  Fact.  Seldes’  views  have  received  high 
commendation  from  the  Soviet  press. 

857  “The  Southern  Patriot  editor  also  has  offered  as 
reading  suggestions:  We  Have  Seen  America,  a  col¬ 
lection  of  addresses  by  three  Soviet  journalists  who  toured 
America  and  bitterly  criticized  it,  appropriately  published 
by  the  National  Council  of  American-Soviet  Friendship; 
the  Races  of  Mankind,  a  eulogy  of  Russia’s  treatment  of  mi¬ 
nority  groups  that  was  condemned  by  the  War  Department ; 
All  Brave  Sailors,  a  eulogy  of  the  leftist  National  Mari¬ 
time  Union,  written  by  John  Beecher;  and  How  Is  Your 
Health?  published  by  the  Physicians  Forum,  a  Communist 
front. 

“The  conference  publication  in  addition  has  defended  the 
books,  Our  Good  Neighbors  in  Soviet  Russia,  which  was 
taken  off  the  Texas  Schools  textbook  list  because  of  its 
pre-Soviet  bias.  The  Southern  Patriot  has  printed  quota¬ 
tions  from  War  Department  orientation  fact  sheet  No.  64 — 
a  fact  sheet  so  suited  to  the  Communist  cause  that  the  Inter¬ 
national  Labor  Defense,  legal  arm  of  the  Communist  Party, 
had  it  reprinted.  The  War  Department  subsequently  with¬ 
drew  this  pamphlet  from  circulation.”  (Report  No.  592, 
June  6,  1947,  p.  12). 

(2)  That  the  Un-American  Activities  Committee  has  con¬ 
demned  a  book  because  it  was  praised  by  a  Communist. 

“Nixon’s  book  48  Acres  and  Steel  Mules,  has  been  highly 
praised  by  Robert  F.  Hall,  then  Communist  secretary  for 
Alabama,  in  the  New  South  of  February  1939.”  (Report 
No.  592,  June  16,  1947,  p.  5). 
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(3)  That  the  Committee  has  criticized  the  content:  of  a 
book  as  follows : 

“Among  its  activities  is  also  the  defense  of  Hdward 
Fast’s  Tom  Paine,  with  a  demand  that  it  be  restored  for 
use  in  the  public  high  schools.  This  book  is  a  fictionalized, 
sguar-coated,  but  thinly  disguised,  exposition  of  Commu¬ 
nist  theory  and  practice  including  the  advocacy  of  over¬ 
throw  of  government  by  force  and  violence.  Its  clear  im¬ 
plication  is  that  we  must  carry  over  the  revolutionary  tac¬ 
tics  used  against  the  British  Government  in  colonial  times 
as  described  by  Mr.  Fast,  to  the  present  against  our|  own 
Government.  The  following  passages  are  typical: 

‘Quoting  Benjamin  Rush:  ‘We  had  no  precedent,!  but 
only  a  theory,  and  that  theory  is  that  strength  lies  in  the 
hands  of  the  armed  masses.  *  *  *  But  there  was  never  in 
this  world,  a  technique  for  revolution.  *  *  #  The  strength 
of  man  is  revolution.’  (p.  116). 

‘Quoting  Tom  Paine:  ‘Revolution  is  a  method  of  force  by 
a  party  not  in  power  as  we  understand  it,  by  the  party  of 
the  people,  which  has  never  been  in  power  in  the  history 
of  this  earth.’  (p.  197). 

858  *  Then,  with  startling  suddenness,  it  came  to  an  end. 

All  the  carefully  organized  revolutionary  cells,  min¬ 
ers  in  Wales,  cutlers  in  Sheffield,  the  dock  workers  at  Liver¬ 
pool  and  Tyne,  the  potters  and  the  wheelwrights — all  those 
who  had  looked  for  Paine’s  leadership — were  cracked  wide 
open  by  the  government  *  *  *  before  the  thin  threads  of 
revolution  were  even  in  shape  to  be  drawn  together!  (p. 
247).’  ”  (Report  No.  1115,  Civil  Rights  Congress,  p.j  11, 
Nov.  17,  1947. 

(4)  That  the  Committee  has  designated  a  publication 
as  follows: 

“Subscribers  to  the  pro-Communist  gossip  and  scandal 
sheet  In  Fact  have  been  placed  on  the  mailing  list  of;  the 
Civil  Rights  Congress.”  (Report  No.  1115,  p.  13,  Nov. 
17,  1947). 

(5)  That  the  Committee  has  attacked  newspapers  and 
periodicals.  In  1942  it  denounced  Time  Magazine  for 


444 


furthering  what  the  Committee  considered  a  plot  to  dis¬ 
credit  the  Congress  of  the  United  States: 

“Henry  Luce’s  Time  Magazine  has  been  drawn  sucker- 
fashion  into  this  movement  to  alter  our  form  of  govern¬ 
ment  by  attacking  its  legislative  branch.  Time’s  part  in 
the  attack  takes  a  generalized  form  which  is  clearly  directed 
against  Congress  as  an  institution.  Time’s  issue  of  May 
25,  1942,  gives  a  two-page  spread  to  the  attack  made  upon 
Congress  by  the  Union  for  Democratic  Action  (with  which 
this  report  is  principally  concerned),  and  then  Time  adds 
its  own  indictment  in  the  following  words : 

‘Few  men  nowadays  challenge  the  assertion  that  for 
leadership  the  people  now  listen  to  the  Government’s  exec¬ 
utives,  take  counsel  from  the  Nation’s  press  (whether  or 
not  they  agree  with  it),  get  their  debates  and  oratory  from 
radio  forums — but  they  watched  Congress  mainly  for 
laughs.  ’ 

“It  is  one  thing  to  indict  individual  Members  of  Con¬ 
gress  for  their  votes  and  opinions  with  which  one  is  in  dis¬ 
agreement;  it  is  an  entirely  different  matter  to  scoff  at 
the  institution  of  Congress.”  (Report  No.  2277,  June  25, 
1942,  p.  2). 

(6)  That  a  Federal  court,  in  denying  a  motion  to  quash 
a  complaint  asking  the  quashing  of  a  search  and  seizure 
warrant  and  enjoining  the  defendants  from  using,  copying 
of  making  public  any  of  the  records  seized,  had  the  follow¬ 
ing  to  say  about  the  Committee’s  raid  of  a  Communist 
newspaper : 

“We  feel  that  we  should  call  attention  to  the  exceedingly 
grave  consequences  of  breaking  down  the  applicable  pro¬ 
visions  of  the  Bill  of  Rights.  It  just  so  happens  that  the 
aggrieved  parties  in  this  case  are  apparently  very 
859  much  in  the  minority  in  our  country.  But  their 
rights  which  they  claim  were  invaded,  are  rights 
that  are  sacred  to  all  of  us.  All  of  our  people  have  the 
right  to  form  themselves  into  political  parties  and  to  have 
the  free  and  untrammeled  right  to  the  press  to  promulgate 
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their  ideas.  The  collateral  evidence  shows  that  the  officers 
of  the  political  party  and  the  newspaper  known  asj  the 
‘American  Free  Press’  were  both  raided  and  much  prop¬ 
erty  confiscated  and  taken  away  ...  (p.  621)  .  .  . 

“Humanity  can  be  no  freer  than  its  liberty  to  think.  The 
search  for  good  and  the  search  for  truth  must  be  free,  for 
the  mind  of  man  to  explore  in  all  realms,  spiritual  and  phys¬ 
ical,  each  man  according  to  his  light.  Man’s  relation  to 
his  God,  to  his  fellow-man,  and  to  the  State,  must  evef  be 
the  subject  of  search  and  investigation.  This  is  the  liberty 
that  the  Constitution  of  the  United  States  guarantees  to 
its  people.  Any  limitations  of  that  liberty  must  be  placed 
by  the  sovereign  will  of  the  people,  lawfully  expressed  and 
self-imposed,  and  not  by  the  fiat  of  any  branch  of  the 
Government,  whether  it  be  Executive,  Legislative !  or 
Judicial. 

“Eternal  vigilance  is  the  price  of  liberty.  Our  Govern¬ 
ment,  through  its  proper  agencies  has  the  power,  the  re¬ 
sponsibility  and  the  duty  of  exercising  such  vigilance. 
When  such  vigilance  is  exercised  within  the  limitations  of 
the  Constitutional  safeguards,  all  of  our  people  will  i  be 
found  in  sympathy.”  (Welsh  District  Judge  in  Reeve,  v. 
H owe,  et  al .;  H oilman  v.  Same,  33  F.  Supp.  619,  May  3, 
1940,  at  page  624). 

Of  this  decision  Chairman  Dies  said  that  if  it  were  up¬ 
held,  the  Congress  would  be  asked  to  change  the  law,  since 
there  would  be  no  way  to  defend  democracy  if  the  Commit¬ 
tee  could  not  legally  obtain  records  of  revolutionary  groups. 

f.  That  the  Committee  has  stated  that  ideas  expressed!  by 
radio  commentators  and  others  on  the  radio  are  cleairly 
within  its  scope  and  has  condemned  radio  commentators 
who  expressed  ideas  not  satisfactory  to  the  Committee  and 
has  threatened  radio  networks  with  legislation  of  a  cen¬ 
sorship  nature  because  of  utilization  by  such  networks  of 
the  radio  commentators  who  expressed  such  ideas. 

(1)  That  in  1944,  the  year  of  an  important  political 
campaign,  the  Un-American  Activities  Committee,  through 
its  chairman,  announced  that  the  Committee  might  sub- 
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poena  the  scripts  of  some  commentators  over  a  period  of 
years.  He  also  said  that  he  proposed  to  find  out  if  the 
radio  networks  offered  maligned  persons  a  chance  to  an¬ 
swer  charges  made  over  the  air.  If  they  refused  to 
860  do  so,  he  stated  that  the  Congress  and  the  American 
people  would  know  that  they  were  deliberately  aiding 
and  furthering  a  program  of  un-American  propaganda. 
In  the  House,  Dies  repeated  his  assertion  that,  if  the  Blue 
Network  refused  him  time  in  which  to  answer  Winchell, 
they  were  party  to  the  plot  to  destroy  American  public  offi¬ 
cials.  Dies  on  March  17,  1944  announced  that  the  Com¬ 
mittee  was  going  to  investigate  Winchell  and  that  sub¬ 
poenas  had  been  issued  for  his  scripts  and  recordings  for 
the  last  two  years. 

The  day  before,  on  March  16,  1944,  Chairman  Dies  had 
sent  a  telegram  to  the  Blue  Network  in  which  he  stated: 

.  .  it  is  becoming  increasingly  apparent  to  the  Ameri¬ 
can  people  that  you  are  a  party  to  the  scheme  to  malign 
and  smear  and  discredit  American  public  officials  and 
American  citizens  as  a  part  of  an  insidious  propaganda 
campaign  that  you  are  carrying  on  over  the  airways  of  the 
United  States.”  (Cong.  Rec.  March  16,  1944,  p.  2688). 

(2)  That  in  his  radio  talk  on  March  26,  1944,  Chairman 
Dies  attacked  Broadcaster  Walter  Winchell  for  his  broad¬ 
casts,  and  said  “that  they  were  part  of  a  deliberate  plot 
to  destroy  the  Congress  and  set  up  a  powerful  central 
executive.” 

(3)  That  the  Committee  in  its  Report  of  June  7,  1946, 
under  the  heading  “Review  of  Communist  Developments” 
and  the  sub-heading  “Radio  Broadcasts”  reported  as  fol¬ 
lows: 

“The  analysis  of  many  scripts  has  given  us  a  general 
picture  of  a  trend. 

“From  the  review  of  the  scripts  of  several  news  com¬ 
mentators  it  appears  that  several  of  the  so-called  ‘liberal’ 
commentators  are  all  receiving  information  from  the  same 
source,  inasmuch,  as  practically  all  of  them  night  after 
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night  discuss  the  same  subjects  and  with  very  little  differ¬ 
ence  in  their  interpretive  language. 

“It  appears  that  some  commentators  are  issuing  pro- 
Russian  and  pro-Communist  propaganda.  They  are  en¬ 
deavoring  to  secure  American  support  for  Russia’s  for¬ 
eign  policy,  some  openly  and  some  subtly,  and  in  so  doing, 
they  belittle  the  efforts  of  the  American  State  Department. 

In  addition  many  of  the  persons  attacked  by  these  c6m- 
mentators  who  were  officially  connected  with  the  American 
State  Department  have  either  resigned  or  have  been  trans¬ 
ferred  to  other  positions  in  the  State  Department. 

861  “The  commentators  have  attacked  presidential 
appointees  and  members  of  Congress — particularly 
those  who  are  opposed  to  Communism.  Certain  sections  • 
of  the  American  press  have  been  attacked  by  these  com¬ 
mentators  and  subjected  to  the  name-calling  devices  of  the 
Communist  Party  because  this  section  of  the  press  is  anti- 
Russian  and  anti-communistic. 

“The  governments  of  European  and  Latin- American 
countries  have  been  subjects  of  attack  by  these  commentat¬ 
ors  because  they  want  to  see  Communism  in  these  countries. 

These  commentators  have  shown  that  they  would  like 'to 
see  another  civil  war  created  in  one  country  of  Europe '  in 
order  to  reestablish  a  communistic  regime.  Revolutions  in 
several  Latin- American  countries  have  been  advocated  'by 
these  commentators.  In  every  instance  the  governments 
of  these  countries  have  been  labeled  fascist  governments. 

“General  MacArthur  and  Chiang  Kai-Shek,  who  carried 
the  brunt  of  the  sometimes  apparently  hopeless  task  of  de¬ 
feating  Japan,  have  been  attacked  by  these  commentators. 

The  commentators  want  MacArthur  replaced  in  Japan 
because  they  call  his  tactics  reactionary.  Chiang  Kai-Shek 
has  now  become  a  Fascist  to  some  of  these  commentators. 

The  commentators  have  endeavored  to  create  public  Amer¬ 
ican  sympathy  for  the  Chinese  Communists,  and  have  se¬ 
verely  criticized  Chiang  Kai-Shek,  who  is  at  the  head  of 
the  recognized  Government  of  China. 
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“Two  of  the  commentators  voicing  the  party  line  propa¬ 
ganda  have  openly  advocated  the  creation  of  a  world  state 
which  would  embrace  Socialism  or  Communism.  They 
have  said  this  is  necessary  or  else  we  face  destruction. 
They  have  urged  that  we  give  the  atomic  bomb  secret  to 
Russia  as  evidence  of  our  good  faith.  At  every  turn  they 
want  the  United  States  to  recognize  governments  supported 
by  Russia  in  other  countries. 

“The  commentators  have  spoken  of  Russia’s  vital  in¬ 
terest  in  China.  They  want  the  United  States  and  Britain 
excluded  from  that  country  altogether.  They  openly  call 
for  the  dissolution  of  the  British  Empire. 

“The  American  Government  has  been  referred  to  as  the 
weakest  government  in  the  whole  world.  This  same  com¬ 
mentator  said  that  the  Soviet  Russian  Government  is  the 
most  dynamic  government  on  earth. 

“The  commentators  have  shown  some  liberal  tendency 
in  the  interest  of  the  United  States.  They  speak  of  full- 
employment  legislation  for  the  people  of  America,  better 
health  and  medical  protection,  higher  wages  for  the  em¬ 
ployees  of  industry,  but  on  the  whole  they  are  more  con¬ 
cerned  with  communistic  interests  in  Europe,  Asia,  Latin 
and  Central  America,  and  North  America  than  they  are 
with  the  actual  betterment  of  the  welfare  of  the  people 
of  the  United  States.”  (Report  No.  2233,  June  7,  1946,  pp. 
9,  10). 

*  m  * 

“Further  proof  of  how  Mr.  Walsh  follows  the  Com¬ 
munist  Party  line  can  be  shown  by  taking  excerpts  from  his 
radio  broadcasts. 

862  “On  September  24,  1945,  he  upholds  Acheson’s 
attack  on  MacArthur,  which  attack  had  first  been 
made  in  the  official  organs  of  the  Union  of  Soviet  Socialist 
Republics,  and  followed  by  attacks  in  the  official  and  theo¬ 
retical  organs  of  the  communist  publications  in  America : 

‘Radio  Broadcast  (WMCA)  by  J.  Raymond  Walsh  on 
September  24,  1945,  7 :30  P.  M. 
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‘Well,  that  is  what  Mr.  Acheson  of  the  State  Depart¬ 
ment  did  the  other  day,  when  he  publicly  told  MacArthur 
that  foreign  policy  was  not  his  business  but  that  of  the 
President.  Then,  it  was  good  for  another  reason.!  It 
helped  to  prick  the  political  balloon  that  MacArthur  and 
his  followers  have  been  sending  up.  Senator  Wherry,  of 
Nebraska,  the  man  who  ran  against  the  late  Senator  Nprris 
and  took  his  seat,  has  been  ranting  against  Acheson  and  the 
State  Department,  in  a  passionate  outburst  of  Heil  Mac¬ 
Arthur!  But  the  final  upshot  of  all  this,  I  think,  will  be 
to  diminish,  not  increase  Mac  Arthur’s  political  stature. 
All  the  more,  now  that  the  air  is  cleared  by  Acheson ’s 
lightning  blast  against  MacArthur  last  week. 

‘There  is  a  third  reason  why  this  whole  rumpus  has 
been  good.  It  obliged  the  State  Department  to  publish 
its  basic  directive  on  Japan.  That  directive  was  com¬ 
pleted  in  Washington  on  August  29.  It  was  radioed  to 
MacArthur  on  that  date,  and  also  sent  by  messenger  in 
written  form  a  few  days  later.  It  completely  repudiates 
the  appeasement  notions  of  Mr.  Grew  and  his  group,  most 
of  whom  have  been  retired  from  the  State  Department  in 
the  last  month.’ 

“On  September  26,  1945,  Walsh  attacked  the  proposed 
free  elections  in  the  Middle  Europe,  defending  Stalin’s 
position,  stating  that  free  elections  would  place  reac¬ 
tionaries  in  control: 

‘Radio  Broadcast  (WMCA)  by  J.  Raymond  Walsh  on 
September  26,  1945,  7 :30  P.  M. 

‘Why  should  the  United  States  be  so  concerned  about 
what  happens  to  that  town  (Trieste).  But  it  surely!  is 
because  Trieste  raises  the  question  of  how  far  Russian 
influence  is  to  go  in  Europe.  We  say  that  there  must;  be 
democratic  elections  in  Middle  Europe.  But  this  over¬ 
looks  the  revolutionary  character  of  the  conditions  in  these 
countries,  and  the  enormous  resistance  to  change.  A  great 
many  people  believe  that  in  these  circumstances,  Mr. 
Byrnes’  free  elections  would  only  strengthen  these  reac¬ 
tionary  groups  that  oppose  land  reform,  and  the  otter 
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changes  that  are  needed  for  freedom.  At  any  rate,  the 
Russians  believe  that.  Stalin  must  be  wondering  whether 
his  allies  are  interested  primarily  in  freedom,  or  primarily 
in  war  against  his  country.  The  other  day,  MacArthur 
said  that  if  any  differences  on  policy  exist  among  the  Allies, 
the  policies  of  the  United  States  will  govern.  How  is  Rus¬ 
sia  to  interpret  that?  Is  it  an  evidence  that  we  plan  a 
Far  Eastern  bastion  against  Russia?  It  explains,  for  ex¬ 
ample  why  Molotov  has  asked  for  Russian  authority  in  the 
Mediterranean.  It  explains  why  he  asked  yesterday  that 
Pacific  policies  be  discussed.  Mr.  Byrnes  said  he 
863  was  not  prepared.  Molotov  was  saying  in  this  in¬ 
direct  way  that  if  Bevin  and  Byrnes  want  to  get 
into  Rumania,  then  Russia  wants  to  get  into  North  Africa. 
One  must  read  and  understand  between  the  lines.  ’ 

“On  October  12,  1945,  Mr.  Walsh  put  the  blame  for  the 
London  Conference  failure  on  Mr.  Truman  and  Mr.  Byrnes, 
indicating  the  United  States  had  won  for  itself  the  repu¬ 
tation  of  failing  to  keep  its  promise : 

‘Radio  Broadcast  (WMCA)  by  J.  Raymond  Walsh  on 
October  12,  1945. 

‘The  Potsdam  meetings  seem  to  have  been  pretty  good. 
They  were  concluded  with  an  agreement  on  Germany  that 
was  strong  and  wise.  But  then  things  began  to  go  bad. 
The  agreement  on  Germany,  to  put  it  bluntly,  has  not  been 
kept.  We  have  not  denazified  our  area  with  anything  like 
the  completeneess  expected.  We  have  not  de-industrial¬ 
ized  our  zone,  as  we  promised.  Even  to  this  day,  not  a 
pound  of  machinery  has  been  removed  although  our  Pots¬ 
dam  agreement  promised  large  amounts  of  reparations  to 
Russia.  The  London  Conference  of  the  Foreign  Ministers 
was  a  fiasco.  It  broke  in  pieces,  not  as  Byrnes  had  been 
trying  to  tell  us  because  Russians  wouldn’t  agree  with 
him,  or,  as  he  said,  with  themselves  on  procedure,  but  be¬ 
cause  the  United  States  has  won  for  itself  a  reputation 
for  failing  to  keep  its  promises  made  at  Potsdam.  Truman 
and  Byrnes  have  not  made  a  success  of  our  foreign  re¬ 
lations.  ’ 
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“On  October  8,  1945,  Mr.  Walsh  again  followed  the  Qom- 
munist  Party  line  by  attacking  Mr.  Byrnes,  and  again  up¬ 
held  Russia.  He  again  attacked  democratic  elections,;  in¬ 
timating  that  free  elections  are  not  democratic : 

‘Radio  Broadcast  (WMCA)  by  J.  Raymond  Walsh  on 
October  9,  1945,  7 :30  P.  M. 

‘Mr.  Byrnes’  address  (Oct.  6)  was,  it  seemed  to  me,  a 
flop.  Everyone  quoted  Potsdam  to  prove  that  he  Was 
right.  Anyone  who  had  bothered  to  read  the  Potsdam 
agreement  knew  that  its  language  supports  the  Russian 
case.  In  every  case,  including  the  three  countries  which 
Byrnes  names,  and  including  Rumania,  which  Dullees  says 
broke  up  the  London  Conference,  the  problem  is  not  simply 
democratic  elections.  It  is,  what  do  we  mean  by  demo¬ 
cratic  elections?  Do  we  mean  unlimited  freedom  |for 
every  group  from  fascist  to  Communist?  Or  do  we  mean, 
first  of  all,  the  extinction  of  those  political  parties  whose 
past  record  proves  that  they  would  use  political  freedom 
only  to  suppress  political  freedom.’ 

“On  September  25, 1945, 1  day  after  the  Madison  Square 
Garden  rally  sponsored  by  the  Communist  Front  Spanish 
Refugee  Appeal,  Mr.  Walsh  defended  the  right  of  Nicolai 
Novikov,  Soviet  Charge  d ’Affaires  of  the  Union  of  Soviet 
Socialist  Republics,  to  enter  into  a  domestic  political  issue, 
and  openly  advocate,  if  not  demand,  that  the  United  States 
break  off  diplomatic  relations  with  Spain. 

•  864  ‘Radio  Broadcast  (WMCA)  by  J.  Raymond  Walsh 
on  September  25,  1945  at  7 :30  P.  M. 

‘Nikolai  Nokikov  is  the  acting  head  of  the  Soviet  Em¬ 
bassy  in  this  country.  ■  He  spoke,  it  may  be  assumed,  with 
the  full  authority  of  his  government  in  Moscow.  Stalin 
was  certainly  justified  in  demanding  that  we  suit  the  action 
to  the  word,  and  break  off  all  relations  with  Hitler’s  hench¬ 
man.  His  suggestion  was  not  accepted.  It  was  turned 
down  by  Secretary  Byrnees.’ 

This  action  by  Novikov  was  a  direct  violation  of  diplo¬ 
matic  privilege,  and  a  strong  protest  should  have  been 


452 


lodged  by  the  responsible  Department,  at  least  condemn¬ 
ing  the  practice,  if  not  declaring  him  persona  non  grata.” 
(Report  No.  2233,  June  7,  1946,  pp.  33,  34). 

The  Committee  concluded: 

“We  can  summarize  by  saying  that  most  of  our  real  100 
percent  American  commentators  are  free  from  subversive 
influence.  It  would  be  safe  to  say  that  95  percent  of  the 
native-born  commentators,  who  have  not  changed  theii4 
names,  are  loyal  and  sincere.  Many  commentators,  at 
times,  lapse  into  sensational  and  dramatic  moods.  This 
practice  captures  the  interest  of  many  people  who  wish 
to  be  amused  rather  than  informed.  Some  commentators 
make  a  practice  of  giving  news  tips  on  the  stock  market, 
others  specialize  on  politics,  and  others  on  key-hole  gossip. 

“Many  individual  Members,  and  Congress  as  a  whole, 
are  slandered,  maligned,  and  ridiculed  by  certain  commen¬ 
tators  in  what  appears  to  be  a  well-organized  campaign  to 
break  the  confidence  of  the  American  people  in  our  elective 
system  and  representative  form  of  government.  Some  of 
these  loud-mouthed  trouble  makers  can  hardly  speak  Eng¬ 
lish.  America  has  given  them  refuge  and  they  in  turn 
seek  to  destroy  our  constitutional  form  of  government.” 
(Report  No.  2233,  June  7,  1946,  p.  12). 

(4)  That  the  Committee  in  its  report  of  June  7,  1946, 
Report  No.  2233,  threatened  other  radio  commentators  in 
the  Middle  West  and  on  the  Pacific  coast  so  as  to  inhibit 
the  expression  of  ideals  not  satisfactory  to  the  Committee. 

“Several  other  news  commentators  are  under  scrutiny 
by  the  Committee  at  the  present  time.  Some  of  these 
commentators  are  broadcasting  in  the  Middle  West  and 
some  on  the  Pacific  coast.”  (pg.  11) 

(5)  That  the  Committee,  on  October  20,  1946,  sanctioned 
a  letter  by  its  general  counsel  to  the  various  radio  networks. 

This  letter  reads: 

865  “October  20,  1945. 

“Dear  Sir:  This  committee  receives  many  critical 
letters  concerning  certain  so-called  news  commentators  who 
engage  in  expressions  of  opinion  and  personal  prejudice  to 
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such  an  extent  as  to  overshadow  the  news  and  emphasize 
the  element  of  propaganda. 

“Hostile  public  opinion  seems  to  be  growing  andi  I  am 
convinced  that  some  measures  must  be  taken  by  the  stations 
or  by  Congress  to  clearly  separate  political  propaganda 
programs  from  real  news  broadcasts. 

“I  would  appreciate  an  expression  of  opinion  from  you 
as  to  what  should  be  done  and  what  can  be  done. 

‘  ‘  I  hope  that  the  stations  will  make  it  unnecessary  for  the 
committee  to  recommend  the  passage  of  remedial  laws. 
The  stations  and  commentators  should  give  this  question 
careful  consideration. 

i 

“Very  truly  yours,  j 

Ernie  Adamson,  i 
Chief  Counsel 

866  g.  That  the  Committee  has  considered  as  '“un- 
American  propaganda  activities  ’  ’  and  as  ‘  ‘  subversive 
and  un-American  propaganda  that . . .  attacks  the  principle 
of  the  form  of  government  as  guaranteed  by  our  Consti¬ 
tution”  the  following  ideas  and  beliefs  on  -  political 
matters — 

(1)  Opposition  to  the  present  system  of  checks  and 
balances  in  the  Constitution.  (January  3,  1939  Report, 

p.  10). 

(2)  Opposition  to  method  of  choosing  members  of  the 
Legislature  in  New  Jersey.  (January  3,  1939  Report^  pp. 
38,  39;  from  testimony  set  forth  in  full  in  the  Roport 
because  of  the  Committee’s  belief  in  its  importance). 

(3)  Advocacy  of  the  formation  of  a  National  Farmer 
Labor  Party.  (January  3,  1939  Report,  p.  30). 

(4)  Advocacy  of  the  Geyer  Anti-Poll  Tax  Bill — 

“Joseph  Gelders  was  active  in  the  conference’s  com¬ 
mittee  on  plans  for  a  permanent  organization.  Represent¬ 
ing  the  Southern  Conference  for  Human  Welfare,  Gelders 
wras  also  the  secretary  of  the  strategy  committee  in  the 
campaign  for  the  Geyer  Anti-Poll  Tax  Bill.”  (Report! No. 
592,  June  16,  1947,  p.  4). 
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The  Southern  Conference  for  Human  Welfare  was  con¬ 
demned  by  the  Committee  because  Joseph  Gelders  was  on 
the  conference’s  committee  on  plans  for  a  permanent 
organization. 

h.  That  the  Committee  has  considered  as  “un-American 
propaganda  activities”  and  as  “subversive  and  un-Ameri¬ 
can  propaganda  that  .  .  .  attacks  the  principle  of  the  form 
of  government  as  guaranteed  by  our  Constitution”  the 
following  ideas  and  beliefs  on  foreign  policy  matters — 

(1)  Advovacy  of  withdrawal  of  American  troops  from 
China”  .  .  .  calling  for  the  withdrawal  of  ‘our  boys’  from 
China  ...”  (Report  No.  271,  80th  Congress,  1st  Sess., 
April  17,  1947,  p.  8). 

(2)  Believing  in  the  desirability  of  the  dissolution  of  the 
British  Empire. 

“.  .  .  they  openly  call  for  the  dissolution  of  the  British 
Empire.”  (Report  No.  2233,  June  7,  1946,  p.  10). 

(3)  Criticizing  the  military  use  of  the  atomic  bomb  by 
such  methods  , among  others,  as  calling  for  the  civilian 
use  of  atomic  energy  and  advocating  the  use  of  govern¬ 
ment  grants  for  similar  research  directed  toward  curing 
physical  disease.  (Report  No.  1996,  79th  Cong.,  2nd  Sess., 

May  10, 1946,  p.  3). 

867  (4)  Opposing  the  principles  advanced  by  former 

Prime  Minister  Winston  Churchill  in  his  speech 
at  Fulton,  Mo.  (Report  No.  1996,  May  10,  1946,  p.  5). 

(5)  Advocacy  of  the  plan  advanced  by  former  Secretary 
of  the  Treasury  Henry  Morgenthau,  Jr.,  with  respect  to 
United  States  policy  in  Germany. 

“In  January  of  that  year,  the  Southern  Patriot  listed  a 
Senator  who  calls  for  a  strong  Germany  as  one  of  the 
1  representatives  of  the  South  in  Congress,  whose  abandon¬ 
ment  of  the  program  of  the  people  voted  for  in  1944  should 
be  remembered  by  their  constituents  when  they  come  up 
for  reelection’  (p.  7).  This  position  is  in  line  with  the 
discredited  Morgenthau  plan  which  has  received  enthusi¬ 
astic  Communist  support.”  (Report  No.  592,  June  16, 
1947,  p.  10). 
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_  i 

i.  That  the  Committee  has  considered  as  “un-American 
propaganda  activity”  and  as  “subversive  and  un- American 
propaganda  that  .  .  .  attacks  the  principles  of  the  form  of 
government  as  guaranteed  by  our  Constitution”  the  belief 
that  the  cause  of  the  Spanish  Loyalist  Government  was 
just  and  the  belief  that  the  government  of  Franco  Spain 
is  not  democratic. 

(1)  During  the  course  of  hearings  in  which  it  found  that 
the  P.  A.  C.  and  the  N.  C.  P.  A.  C.  were  Communist 

i 

fronts,  the  Committee  introduced  into  the  record  at  a 
public  hearing  a  list  of  245  organizations  in  11  categories, 
which  are  described  as  Communist  front  organizations. 
The  list  was  prepared  by  its  director  of  research,  J.  B. 
Matthews.  One  of  the  categories  is  designated  as  “Fronts 
of  the  Spanish  Civil  War.”  In  this  grouping  and  ini  an¬ 
other  group  designated  “Fronts  Dealing  with  Racial, 
Refugee,  and  Alien  Questions,”  there  are  contained  the 
names  of  every  organization  of  any  importance  which  was 
set  up  to  assist  Loyalist  Spain.  (H-17,  October  5,  1944,  p. 
10339  ff). 


(2)  The  Spanish  Loyalist  government  is  referred  to  by 
the  Committee  as  “the  Communist-led  forces  in  Spain”: 

“In  1937-38,  the  Communist  Party  threw  itself  whole¬ 
heartedly  into  the  campaign  for  the  support  of  the  Spanish 
Loyalist  cause,  recruiting  men  and  organizing  multifarious 
so-called  relief  organizations.  Bernard  was  active  iii  a 
number  of  these,  such  as  the  Friends  of  the  Abraham 
Lincoln  Brigade,  the  Veterans  of  the  Abraham  Lincoln 
Brigade,  United  American  Spanish  Aid  Committee,  North 
Aonerican  Committee  to  Aid  Spanish  Democracy,  American 
Friends  of  Spanish  Democracy,  Washington  Friends  of 
Spanish  Democracy,  and  American  Relief  Ship.  He  visited 
the  Spanish  front  in  person  and  introduced  into  the  Con¬ 
gressional  Record  excerpts  from  the  Daily  Worker  ;  in 
support  of  the  Communist-led  forces  in  Spain.”  (House 
Report  No.  1311,  March  29,  1944,  p.  82). 

868  (3)  The  Reports  and  public  hearings  of  the  Com¬ 

mittee  contain  numerous  references  to  individuals 
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and  organizations  who  expressed  sympathy  and  urged 
support  for  the  Spanish  Loyalist  government.  These  ref¬ 
erences  make  clear  the  Committee’s  belief  that  such  ex¬ 
pressions  of  opinion  were  un-American.  An  example  in 
the  Report  on  the  Joint  Anti-Fascist  Refugee  Committee 
(Report  No.  2233,  June  7,  1946) : 

“The  Joint  Anti-Fascist  Refugee  Committee  was  formed 
in  March  1942  through  the  merger  of  the  American  Com¬ 
mittee  to  Save  Refugees,  the  Exiled  Writers  Committee 
of  the  League  of  American  Writers,  and  the  United  Ameri¬ 
can  Spanish  Aid  Committee.  It  is,  therefore,  important 
that  the  discussion  of  all  those  fronts  and  the  others  which 
are  mentioned  above  should  be  read  together,  in  order  to  get 
a  clear  picture  of  this  series  of  communist  enterprises 
which  have  dealt  with  Spain  and  the  Spanish  Civil  War. 

“Directly  related,  organizationally  or  historically,  with 
the  Joint  Anti-Fascist  Refugee  Committee  are  the  follow¬ 
ing  Communist  Front  organizations :  American  Committee 
to  Save  Refugees,  Exiled  Writers  Committee  of  the  League 
of  American  Writers,  American  Committee  for  Spanish 
Freedom,  American  Rescue  Ship  Mission,  Coordinating 
Committee  to  Lift  the  Embargo,  Medical  Bureau  to  Aid 
Spanish  Democracy,  and  Spanish  Refugee  Appeal,  this 
latter  being  an  activity  of  the  committee  in  which  wTe  are 
chiefly  interested  at  the  moment.”  (House  Report  No. 
2233,  p.  27). 

(4)  The  Committee  makes  certain  findings  with  respect 
to  Loyalist  Spain  upon  which  it  asserts  that  those  wdio 
favored  or  assisted  it  were  persons  possessed  of  un-Ameri¬ 
can  ideas.  In  its  first  report,  January  3,  1939,  House 
Report  No.  2,  the  Committee,  in  speaking  of  the  Interna¬ 
tional  Labor  Defense,  expresses  its  position  that  the  Loy¬ 
alists  are  the  “popular  front”  government  in  Spain,  (The 
Committee  has  described  a  “popular  front”  as  a  group 
of  Communist-dominated  organizations  in  its  Report  No. 
1,  January  3, 1919,  p.  21  ff.),  and  the  “ Spanish  Red  Front”: 

“The  International  Labor  Defense  claims  responsibility 
for  the  setting  up  in  this  country  of  a  great  many  aid 
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movements  for  the  so-called  *  Loyalist’  front  in  Spain. 
(See  p.  566,  vol.  1,  committee  hearings.)  The  ‘ Loyalists, ’ 
as  we  know,  make  up  the  ‘popular  front’  government  in 
Spain.  In  this  connection,  the  International  Labor  De¬ 
fence  announced: 

‘At  the  outbreak  of  the  Fascist  rebellion  in  Spaip  the 
International  Labor  Defense  in  the  United  States  swung 
into  action,  and  it  was  this  action  which  became  the  basis 
for  the  great  solidarity  movement  organized  in  the  North 
American  Committee  to  Aid  Spanish  Democracy  and  the 
Medical  Bureau.  The  International  Labor  Defense  began 
to  collect  medical  aid,  and  to  accomplish  this  is  set  up 
committees  involving  doctors,  nurses,  professionals,  and  all 
sorts  of  people  friendly  to  the  Spanish  cause,  whorh  we 
had  never  reached  before.  ’ 

869  (5)  Opposition  to  the  Franco  government  in  Spain 

has  been  denounced  by  the  Committee.  In  one  of  its 
reports  the  Committee  referred  to  the  American  Committee 
for  Spanish  Freedom  which,  according  to  a  letter  by  Albert 
Einstein,  “was  created  solely  for  the  purpose  of  working 
for  a  break  in  diplomatic  relations  and  commercial  rela¬ 
tions  with  Nazi-Falange  Spain.”  (Report  No.  2233,  June 
7,  1946,  p.  28) : 

“The  American  Committee  for  Spanish  Freedom  is  a 
recently  established  Communist  Front  organization  whose 
avowed  objective  is  to  force  a  break  in  diplomatic  relations 
between  the  United  States  and  Spain.  This  group  hjave 
made  no  attempt  to  conceal  their  objectives,  circulating;  let¬ 
ters  signed  by  Albert  Einstein  soliciting  money  and  signa¬ 
tures  to  aid  in  bringing  about  severance  of  relations  be¬ 
tween  two  nations  at  peace.”  (Report  No.  2233,  June  7, 
1946,  p.  29).  j 

Later,  in  referring  to  the  American  Committee  for  Span¬ 
ish  Freedom  and  the  Joint  Anti-Fascist  Refugee  Commit¬ 
tee,  the  Un-American  Activities  Committee  concluded :  j 
“.  .  .  Both,  according  to  ads  in  the  Daily  Worker,  &nd 
other  official  communist  organs,  as  well  as  the  spoken  wprd 
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of  the  sponsors  and  officers,  have  the  same  communist 
objective  and  that  is  to  bring  about  a  break  in  diplomatic 
relations  between  the  United  States  and  Spain  and  establish 
in  that  country  another  Soviet  puppet  state.  We  must 
also  assume  that  they  adhere  to  all  other  Communist  Party 
objectives.”  (Report  No.  2233,  June  7,  1946,  p.  37). 

(6)  The  Committee’s  own  views  as  to  the  nature  of  the 
Franco  government  and  as  to  the  orthodox,  accepted,  and 
“American”  position  with  respect  to  the  Franco  govern¬ 
ment  appears  in  its  conclusion  of  the  Report  on  the  Joint 
Anti-Fascist  Refugee  Committee.  JChe  Un-American  Activ¬ 
ities  Committee  concludes,  in  the  last  paragraph  of  its 
Report: 

“The  lies  and  the  deceits  used  by  the  Spanish  front 
organizations  and  their  propaganda  to  create  in  the  minds 
of  the  people  of  America  the  impression  that  the  streets 
of  Spain  are  covered  with  blood,  is  best  shown  and  repudi¬ 
ated  by  the  conclusions  set  forth  in  the  Congressional 
Record  of  December  18,  1945,  based  on  the  book  recently 
published  by  our  wartime  Ambassador  to  Spain,  Carlton 
J.  H.  Hayes.  Mr.  Hayes  summarizes  the  efforts  of  the 
anti-France  groups  as  follows: 

870  ‘Public  opinion  in  the  United  States,  as  crystalized 
or  reflected  by  our  journalists  and  publicists,  has  been 
and  still  is,  predominantly  hostile  to  the  existing  regime  in 
Spain  .  .  .  This  opinion  is  reinforced,  moreover,  by  a 
somewhat  similar  attitude  prevalent  in  England,  by  the 
partisan  propaganda  of  exiled  refugees  from  the  Spanish 
civil  war  residing  abroad  and  by  the  interested  and  de¬ 
nunciatory  propaganda  emanating  from  Soviet  Russia  and 
its  inspired  press  and  radio’.”  (Report  No.  2233,  June  7, 
1946,  p.  49). 

Currently,  the  Committee  is  taking  the  position  that  any 
expression  of  opinion  which  indicates  opposition  to  the 
Franco  government  is  in  accordance  with  “the  Soviet  Line” 
and  hence  “un-American.” 

“From  the  outset  the  World  Federation  of  Democratic 
Youth  demonstrated  that  it  was  far  more  interested  in 
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serving  as  a  pressure  group  in  behalf  of  Soviet  foreign 
policy  than  it  was  in  the  specific  problems  of  international 
youth.  It  immediately  concerned  itself  with  the  question 
of  Franco  Spain  .  .  (Report  No.  271,  80th  Congress, 
1st  Session,  April  7, 1947,  p.  13). 

j.  That  the  Committee  has  considered  as  “un-American 
propaganda  activity”  and  as  “subversive  and  un-American 
propaganda  that  .  .  .  attacks  the  principles  of  the  form  of 
government  as  guaranteed  by  our  Constitution”  the  fol¬ 
lowing  ideas  concerning  the  relations  of  the  United  States 
and  the  Soviet  Union : 

(1)  The  Committee  in  1946  declared  as  un-American  an 
ad  by  the  International  Latex  Corporation  which  quoted 
with  approval  a  speech  by  an  army  officer  in  Germany 
calling  for  friendship  with  “our  allies,  the  Russian  people.” 
(Report  No.  1996,  May  10,  1946,  p.  3). 

(2)  The  Committee  has  frequently  called  any  criticism 

of  the  American  State  Department,  “  pro-Russian  and 
pro-Communist  propaganda.”  (Report  No.  2233,  June  7, 
1946,  p.  10).  | 

(3)  In  its  Report  on  the  Southern  Conference  for  Human 
Welfare,  under  the  heading  “Foreign  Policy,”  the  Un- 
American  Activities  Committee  found  as  the  most  Con¬ 
clusive  proof  of  the  Communist  domination  of  the  South¬ 
ern  Conference,  adherence  to  the  line  of  the  Communist 
Party  as  indicated  by  the  reprinting  in  the  conference 
organ  of  a  call  for  friendship  by  “a  leading  conference 
spokesman,”  as  follows: 

“*  *  *  It  was  easy  to  gang  up  on  the  Russians  *  f  * 
while  the  Czars  were  fighting  the  people  of  the  country 
with  their  perfidious  policies  and  police.  It  was  easy  to 
gang  up  on  the  Russians  during  the  days  of  the  Rus- 
871  sian  revolution.  It  has  been  easy  for  the  rest  of  us 
to  gang  up  ever  since.  I  do  not  want  to  be  a  party 
to  such  a  process  (p.  3). 

“*  *  *  It  comes  with  ill  grace  from  certain  wprld 

powers  whose  troops  are  stationed  in  every  nation  from 
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Egypt  to  Singapore  to  make  a  world  conflagration  out 
of  the  movement  of  a  few  troops  a  few  miles  into  a  neighbor¬ 
ing  territory  to  resist  an  oil  monopoly  which  they  enjoy. 
And  if  American  foreign  policy  is  made  the  scapegoat  for 
such  imperalism  it  is  more  stupid  than  I  thought  it  possible 
for  it  to  be  *  *  *  (p.  5). 

“*  *  *  Before  us  then  is  the  choice,  war  or  peace, 

poverty  or  plenty,  hopelessness  or  hope.  If  this  decision 
were  left  to  a  free  choice  of  the  people  of  America,  to  the 
people  of  the  Big  Three,  to  the  Russians,  whose  faces  are 
wreathed  in  smiles  and  friendship  when  one  said  ‘Ameri- 
kanski’  to  them,  I  know  what  the  decision  would  be  (p.  5). 
(Report  No.  592,  June  16,  1947,  p.  9). 

The  unnamed  spokesman  in  question  was  Senator  Claude 
Pepper  of  Florida,  and  the  quotation  was  from  a  speech 
made  by  Senator  Pepper  on  the  floor  of  the  United  States 
Senate. 

(4)  The  Southern  Conference  for  Human  Welfare  also 
was  said  to  have  shown  its  domination  by  Communists  for 
criticizing  President  Truman’s  foreign  policy  in  Greece 
and  Turkey,  for  having  as  a  speaker  Henry  Wallace,  de¬ 
scribed  as  “the  foremost  critic  of  President  Truman’s 
foreign  policy,”  and  for  favoring  the  Morgenthau  Plan  for 
Germany.  (Report  No.  592,  June  16,  1947,  p.  10). 

(5)  In  its  conclusion  of  the  Southern  Conference  Report, 
the  Committee  found  as  one  of  the  acid  tests  revealing 
the  true  character  of  the  conference  the  fact  that  “it  has 
consistently  refused  to  take  sharp  issue  with  the  activities 
and  policies  of  either  the  Communist  Party,  U.  S.  A.,  or 
the  Soviet  Union,  (p.  12  of  the  Report).  Report  No. 
592,  June  16,  1947. 

(6)  The  Southern  Conference  was  condemned  because 
of  its  president,  Clark  Howell  Foreman,  who  has  “no  open 
affiliation  with  the  Communist  Party,”  and  who  “although 
he  ventures  certain  mild  criticism  of  the  Soviet  policy  .  .  . 
has  not  recently  expressed  any  such  strictures  towards  the 
Soviet  Government  or  the  American  Communists.”  (p.  ). 
(Underscoring  ours.)  Report  No.  592,  June  16, 1947. 
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(7)  Opposition  to  universal  military  training  is  consid¬ 
ered,  by  the  Committee,  indicative  of  Communist 
872  loyalty,  especially  when  the  organization  now  opposed 
was  in  favor  of  military  training  during  the  course 
of  the  war.  (Report  on  American  Youth  for  Democracy, 
No.  271,  April  17, 1947,  pp.  7,  8) . 

k.  That  the  Committee  has  considered  as  “un-American 
propaganda  activities”  and  as  “subversive  and  un-Ameri¬ 
can  propaganda  that . . .  attacks  the  principle  of  the  form  of 
government  as  guaranteed  by  our  Constitution”  the  fol¬ 
lowing  ideas  and  beliefs  on  our  social  structure — 

(1)  “Absolute  social  and  racial  equality.”  (Set  out 
as  one  of  essentials  of  Communism  in  January  3,  1939  Re¬ 
port,  and  consequently,  as  found  by  the  Report,  un-Ameri¬ 
can,  p.  10). 

(2)  Opposition  to  the  belief  in  the  divine  origin  of  the 
rights  of  man.  (January  3,  1939  Report,  pp.  10,  11).  ; 

(3)  The  Committee  subpoenaed  “Take  it  or  Leave  It” 
script  when  participant  said  he  was  in  favor  of  unity  re¬ 
gardless  of  race,  creed  and  color  for  a  common  good  of  peace 
and  prosperity. 

l.  That  the  Committee  has  considered  as  “un-American 
propaganda  activities”  and  as  “subversive  and  un-Ameri¬ 
can  propaganda  that  .  .  .  attacks  the  principle  of  the  form 
of  government  as  guaranteed  by  our  Constitution”  ideas 
and  beliefs  favorable  to  the  defense  of  civil  liberties — 

(1)  The  Committee  made  findings  of  un- Americanism 
based  on  the  fact  that  the  individuals  in  question  testified 
against  a  bill  which  had  as  its  stated  purpose  the  elimination 
of  subversive  activities  in  the  communications  industry. 
The  Committee  said: 

“On  September  19,  1941,  Selly  appeared  before  a  sub¬ 
committee  of  the  Senate  Commerce  Committee  against 
H.  R.  5074  as  a  “lead  off  witness’  of  a  hostile  delegation 
including  Louis  B.  Boudin,  well  known  attorney  for  Com¬ 
munist  controlled  unions  of  New  York  City;  Owen  A.  Knpx, 
chairman  of  the  National  Federation  of  Constitutional 
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Liberties ;  and  James  Drury,  representing  the  Communist- 
led  National  Maritime  Union.  Sponsoring  the  bill  were 
Rear  Admiral  Stanford  C.  Hooper,  renowned  Navy  radio 
expert,  and  Andrew  McDonald  representing  the  Radio 
Officers  Union  and  the  Commercial  Telegraphers  Union  of 
the  A.  F.  of  L.  The  bill  provided  for  the  elimination  of 
subversive  radio  operators  from  the  American  merchant 
marine.”  (Report  No.  1311,  March  29,  1944,  p.  173). 

(2)  The  P.  A.  C.  was  denounced  because  of  the  partici¬ 
pation  in  it  by  Eleanor  Nelson,  who  in  turn  was  de- 

873  nounced  because  in  her  capacity  as  an  official  of  the 
Federal  Workers  Union  she  opposed  loyalty  investi¬ 
gations  of  Federal  employees: 

“Under  Miss  Nelson’s  leadership  the  U.  F.  W.  A.  has 
fought  tenaciously  against  all  efforts  to  investigate  and 
penalize  civil-service  employees  for  subversive  activities. 
The  Federal  Record  of  May  2,  1941,  declared:  ‘U.  F.  W.  A. 
Scores  Abuses  in  Character  Investigations.’  ‘Stop  that 
Snoop’  was  the  slogan  of  U.  F.  W.  A.  Local  10,  referring 
to  the  investigations. 

“In  1943,  Eleanor  Nelson  called  upon  the  Civil  Service 
Commission  to  ‘stop  all  questioning  concerning  member¬ 
ship  in  so-called  front  organizations.’  She  demanded  that 
‘such  membership  be  neither  a  cause  for  investigation  or 
a  subject  of  questions’  (Cong.  Rec.,  December  2,  1943,  p. 
i0359).”  (Report  No.  1311,  March  29, 1944,  p.  143). 

(3)  It  is  considered  un-American  by  the  Committee  to 
be  an  attorney  for  Communists: 

(i)  The  P.  A.  C.  was  condemned  because  of  participa¬ 
tion  of  Harry  Sacher,  and  Saclier  in  turn  was  condemned 
for  being  prominent  in  defending  Communists’  cases.  (Re¬ 
port  No.  1311,  March  29,  1944,  p.  168). 

(ii)  Southern  Conference  for  Human  Welfare  was  con¬ 
demned  because  of  Edward  E.  Strong  who,  among  other 
things,  spoke  in  a  panel  “together  with  Howard  Lee,  at¬ 
torney  for  Oscar  Wheeler,  Communist  candidate  for  gov¬ 
ernor  of  W'est  Virginia.”  (Report  No.  592,  June  16, 
1947,  p.  5). 


463 


(iii)  P.  A.  C.  was  condemned  because  of  participation 
by  Eleanor  Nelson,  who,  as  an  official,  carried  out  policy 
of  union  in  defending  union  member  Helen  Miller  and 
posing  in  picture  with  Helen  Miller  and  Nathan  Witt,  who 
acted  as  defendant’s  attorney. 

4 ‘In  the  Federal  Record  of  July  18,  1941,  official  organ 
of  the  U.  F.  W.  A.,  Miss  Nelson  was  shown  in  a  photograph 
together  with  Helen  Miller,  later  fired  from  the  Labor 
Department,  and  Nathan  Witt,  counsel  for  the  U.  F.  W.i  A. 
and  the  National  Federation  for  Constitutional  Liberties. 
This  group  is  shown  mapping  out  Mrs.  Miller’s  defense.” 
(Report  No.  1311,  March  29,  1944,  p.  143). 

(iv)  “On  the  Board  of  Directors  of  Consumers  Union 
are  the  following:  A.  J.  Isserman,  who  appeared  befpre 
the  Special  Committee  on  Un-American  Activities  as  cotin¬ 
sel  for  the  International  Labor  Defense,  an  organization 
found  by  the  Committee  to  be  one  of  the  Communist  Party’s 
‘united  fronts’.”  (A.  J.  Isserman  is  not  further  described. 
The  quotation  appears  in  a  release  of  a  subcommittee  of 

the  Un-American  Activities  Committee  dated  Decein- 
874  her  11,  1939,  p.  6,  in  the  course  of  a  denunciation  of 
Consumers  Union  as  one  of  the  Communist  Party’s 
Consumer  Organizations.  This  report  on  Communist  activ¬ 
ity  in  consumer  Organizations,  never  formally  printed,  was 
incorporated  into  the  Committee’s  records  on  December 
3,  1949.)  ! 

(4)  In  Rep.  No.  592,  80th  Congress,  1st  Session,  Report 
on  Southern  Conference  for  Human  Welfare,  June  16, 
1947,  at  page  5,  the  Committee  finds  the  following  con¬ 
cerning  James  Dombrowski,  at  one  time  Executive  Secre¬ 
tary  of  the  Southern  Conference  for  Human  Welfare :  j 

“He  was  the  signer  of  a  statement  defending  the  Com¬ 
munist  Party  in  March,  1941 ...”  (underlining  ours). 

The  Committee  describes  any  defense  of  the  civil  liberties 
of  Communists  as  “defending  the  Communist  Party.” 

Mr.  Dombrowski ’s  so-called  defense  of  the  Communist 
Party  was  as  follows : 
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Mr.  Dombrowski  was  one  of  450  educators,  ministers, 
authors,  and  the  like  who  in  1941  signed  a  resolution  urging 
the  President  and  the  Congress  to  protect  the  constitutional 
rights  of  the  Communist  Party,  as  well  as  all  others,  to  the 
extent  that  it  was  engaged  in  legitimate  political  activity, 
saying: 

.  .  if  any  political  party,  no  matter  how  radical  its 
proposals,  can  be  debarred  from  appeals  to  the  franchise 
of  our  people,  the  first  step  in  the  path  that  leads  to  the 
totalitarian  state  has  eben  taken.  That  such  action  is 
a  step  toward  overthrow  of  the  American  system  of  gov¬ 
ernment  is  clearly  shown  by  the  record  of  the  Nations  in 
Europe  which  took  it  .  .  .  Consequently,  we,  who  are 
not  Communists  .  .  .  urge  all  members  of  Congress  to 
oppose  any  legislation  .  .  .  that  would  take  away  from 
Communists  those  Constitutional  guarantees  'which  must 
be  kept  open  for  all  if  in  the  future  they  are  to  be  available 
for  any.” 

Among  the  signers  of  this  resolution  were  such  people 
as  President  Woolley  of  Mount  Holyoke,  Professor  Chafee 
of  Harvard,  Professor  Fairchild  of  New  York  University, 
Bishop  McConnell  of  the  Methodist  Church,  and  Dean 
Fleming  James  of  the  Divinity  School  of  the  University  of 
the  South  (Sewanee),  wTho  conducted  the  funeral  services 
for  the  late  Chief  Justice  Stone. 

(5)  Opposition  to  a  bill  introduced  by  Committee  Mem¬ 
ber  Rankin  is  said  by  the  Committee  to  be  un-American. 
(Report  No.  1115,  pp.  24,  25,  and  discussion  under  “key 
individuals”  at  p.  14,  ff. 

The  Civil  Rights  Congress  is  condemned  by  the 
875  Committee  because  of  participation  by  these  indi¬ 
viduals,  whose  character  is  in  turn  shown  by  the  fact 
that  they  signed  this  statement  opposing  the  Rankin  Bill. 

(6)  Organizations  have  been  denounced  because  they 
sought  to  provide  Henry  A.  Wallace  a  right  to  speak.  (Re¬ 
port  No.  1115,  p.  11). 

“In  Los  Angeles,  The  Civil  Rights  Division  of  the 
Mobilization  for  Democracy  affiliated  with  the  Civil  Rights 
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Congress,  cooperated  with  the  Progressive  Citizens!  of 
America  in  seeking  to  reverse  the  decision  of  the  directors 
of  the  Hollywood  Bowl  barring  Henry  A.  Wallace  from 
speaking.” 

(7)  Activity  in  behalf  of  Paul  Robeson’s  right  to  speak 
is  condemned: 

“The  Civil  Rights  Congress  has  been  active  in  behalf 
of  Paul  Robeson,  who  is  denied  the  right  to  speak!  in 
Albany  and  Peoria.”  (Report  No.  1115,  p.  11). 

(8)  The  Committee  has  stated  of  the  American  Cfvil 
Liberties  Union  that  its  civil  liberties  activities  may  con¬ 
flict  with  national  security: 

“It  must  be  remombered,  in  this  connection,  that  the 
A.  C.  L.  U.  has  gone  so  far  in  its  preoccupation  with  civil 
liberties  as  to  defend  both  Communists  and  Fascists,  sorpe- 
times  with  an  almost  complete  disregard  for  considerations 
of  national  security  involved.”  (Report  No.  1115,  p.  9). 

(9)  The  Committee  has  said  to  be  un-American  the  sign¬ 
ing  of  an  open  letter  for  Harry  Bridges,  though  the  signers 
may  have  been  fellow  union  officers  in  the  C.  I.  0.  (Dis¬ 
cussion  of  various  C.  I.  O.  members  who  participated !  in 
P.  A.  C.  in  Report  No.  1311,  March  29,  1944,  pp.  73  IT.).  j 

(10  Support  of  the  Scottsboro  cases  and  the  Sacco  and 
Vanzetti  case  has  been  stated  to  be  un-American  by  the 
Committee.  (On  the  Sacco  and  Vanzetti  case  see  testimony 
reported  on  by  the  Committee  in  its  January  3,  1939  Re¬ 
port,  pp.  132,  133.  With  respect  to  the  Scottsboro  cases, 
see  Report  No.  592,  June  16, 1947,  p.  4,  in  which  a  “demand 
for  the  release  of  the  Scottsboro  boys”  is  considered  a  Com¬ 
munist  Party  line  resolution.  See  also  May  29,  1946  Re¬ 
port,  which  cites  a  sponsoring  organization  of  the  Boston 
Scottsboro  Defense  Committee  as  being  un-American  solely 
on  the  basis  of  such  sponsorship,  (p.  20). 

876  (11)  In  a  report  in  1944,  the  Committee  said:  ; 

“In  1938  and  1939,  the  Special  Committee  on  nn- 
American  Activities  did  all  that  was  humanly  possible 
within  the  scope  of  its  powers  to  warn  John  L.  Lewis  and 
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other  leaders  of  the  C.  I.  0.  that  the  Communists  were 
moving  in  on  their  organizations  en  masse.  Their  only 
response  to  the  committee  was  silence  or  abusive  language.” 
(Report  No.  1311,  78th  Congress,  2nd  Session,  March  29, 
1944,  p.  18) 

(12)  The  following  letter  was  sent  out  by  the  Committee 
counsel  in  1946 : 


“House  of  Representatives 
Committee  on  Un-American  Activities, 

Washington,  January  29,  1946 

“Veterans  Against  Discrimination, 

New  York,  N.  Y. 


“Gentlemen: 


Would  you  please  be  good  enough  to  send  me  a  list  of 
your  officers  and  your  managing  committee? 

Several  of  your  circulars  have  been  sent  to  us  by  citizens 
of  your  city,  and  I  note  that  you  refer  to  democracy  sev¬ 
eral  times.  I  wonder  if  you  are  sufficiently  familiar  with 
the  history  of  the  United  States  to  be  aware  that  this 
country  was  not  organized  as  a  democracy,  and  that  sec¬ 
tion  4  of  article  IV  of  the  Constitution  reads,  in  part,  as 
follows : 

‘The  United  States  shall  guarantee  to  every  State  in  this 
Union  a  republican  form  of  government.’ 

Is  it  your  purpose  to  ask  for  an  amendment  of  the  Con¬ 
stitution,  or  do  you  propose  to  conduct  a  propaganda  cam¬ 
paign  against  the  administration  of  the  provisions  of  the 
Constitution  ? 


Yours  very  truly, 


Ernie  Adamson, 

Chief  Counsel” 


877  3.  That  at  all  times  during  the  existence  and  op¬ 

eration  of  the  House  Committee  on  Un-American  Ac¬ 
tivities,  under  the  House  resolutions  and  Public  Law  cited 
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above  the  Committee  has  conducted  its  investigations 1  and 
hearings  and  has  issued  its  findings  and  conclusions  upon 
the  premises  j 

(i)  that  the  constitutional  authority  of  the  Congress  of 
the  United  States  included  the  institution,  through  a  Con¬ 
gressional  Committee,  of  a  program  of  (a)  exposure,;  (b) 
publicity,  (c)  black  listing,  (d) censorship  of  ideas  and  be¬ 
liefs  and  censorship  of  means  of  presentation  of  such 
ideas  and  beliefs  including  such  means  of  communication 
as  the  press,  the  radio,  the  theater  and  the  motion  picture 
screen,  and  (e)  the  condemnation  of  advocacy  of  particular 
political  positions  and  ideas  and 

(ii)  that  such  authority  above  described  was  delegated 
by  the  Congress  to  the  Committee  on  Un-American  Ac¬ 
tivities  by  virtue  of  the  House  resolutions  and  Public  Iiaw, 
above  set  forth,  and 

(iii)  that  in  summoning  witnessees  and  conducting  the 
investigation  and  in  putting  questions  to  witnesses  includ¬ 
ing  the  defendant,  of  the  Hollywood  Motion  Picture !  In¬ 
dustry,  the  Committee  on  Un-American  Activities  was 
acting  pursuant  to  and  in  furtherance  of  such  claimed  i au¬ 
thority  and  pursuant  to  and  in  furtherance  of  such  claimed 
delegation. 

(1)  Committee  Member  Voorhis  objected  to  use  of  ijiles 
of  Un-American  Activities  Committee  by  other  Members 
of  Congress  who  wish  to  utilize  the  Un-American  Activ¬ 
ities  Committee  records  to  effectuate  a  blacklist. 

“Mr.  Voorhis.  .  .  .  moreover  there  has  been  a  growing 
tendency  to  say  in  effect  ‘so-and-so  may  be  a  Nazi  or  Com¬ 
munist,  but  I  do  not  like  his  ideas  or  his  point  of  view; 
therefore  some  punishment  should  be  inflicted  upon  him.’ 
.  .  .  It  has  become  a  practice  in  the  House  for  members 
to  call  up  the  Dies  committee  and  ask  for  a  report  on  this 
and  that  individual  against  whom  they  desire  to  speak. 
Then  they  merely  say  the  Dies  Committee  has  so-and-^o’s 
name  in  the  record  and  that  is  assumed  to  make  the  man 
a  Nazi  or  a  Communist — almost  always  the  latter.”  (Cong. 
Rec.  Appendix,  February  24,  1942,  p.  725). 
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(2)  On  or  about  Nov.  23,  1940  Representative  Dies,  then 
Chairman  of  the  Committee,  said  that  he  planned  to  “take 
industry  by  industry  and  publish  the  names  of  all  em¬ 
ployees  with  Communist,  Nazi  and  Fascist  affiliations, 
starting  about  January  1.” 

He  said :  “  ‘I  hope  to  force  action  by  the  Government  and 
by  industrial  management  to  get  rid  of  these  workers.’  ” 

(3)  On  or  about  Oct.  22,  1940  Mr.- Dies,  then  Chairman 
of  the  Committee,  said  he  planned  to  catalogue  those 

878  he  described  as  political  saboteurs  by  names  and 
organization  and  that  he  would  seek  to  have  them  dis¬ 
charged  from  their  jobs. 

He  said:  “Employers  say  they  cannot  fire  some  of  these 
saboteurs  because  of  the  National  Labor  Relations  Board. 
We  may  have  a  showdown  on  that.” 

(4)  In  the  debate  on  the  original  resolution  authorizing 
the  Committee,  Congressman  Dies  of  Texas  argued  that 
legislation  need  be  only  a  subsidiary  purpose  of  the  Com¬ 
mittee  and  that  exposure  could  be  the  Committee’s  prime 
objective.  He  said : 

“.  .  .  I  am  not  in  a  position  to  say  whether  we  can  legis¬ 
late  effectively  in  this  matter,  but  I  do  know  that  exposure 
in  a  democracy  of  subversive  activities  is  the  most  effective 
weapon  we  have  in  our  possession.  Always  we  must  keep 
in  mind  that  in  any  legislative  attempt  to  prevent  un- 
American  activities,  we  might  jeopardize  fundamental 
rights  far  more  important  than  the  objectives  we  seek,  but 
when  these  objectives  are  exposed,  when  the  light  of  day 
is  brought  to  bear  upon  them,  we  can  trust  public  sentiment 
to  do  the  rest.”  (Cong.  Rec.  75th  Congress,  3rd  Session, 
May  26,  1938,  p.  7570). 

(5)  In  1939,  the  Committee  reported: 

“While  Congress  does  not  have  the  power  to  deny  citi¬ 
zens  the  right  to  believe  in,  teach,  or  advocate  communism, 
fascism,  and  naziism,  it  does  have  the  right  to  focus  the 
spotlight  of  publicity  upon  their  activities.”  (House  Report 
No.  2,  76th  Congress,  1st  Session,  January  3,  1939,  p.  13) 

This  was,  according  to  the  Report,  the  obligation  of  the 
Committee : 
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“It  must  be  emphasized  that  this  committee  is  non¬ 
partisan.  It  has  not  been  deterred  by  partisan  or  political 
consideration  from  the  fearless  performance  of  its  duty 
and  solemn  obligation  to  the  people  of  this  country  to  fpcus 
the  spotlight  of  publicity  upon  every  individual  and  or¬ 
ganization  engaged  in  subversive  activities  regardless  of 
politics  or  partisanship.”  (House  Report  No.  2,  January 
3,  1939,  pp.  9,  10). 

(6)  On  or  about  Oct.  20,  1938,  the  Chairman  of  ithe 

Committee,  Martin  Dies,  said  that  two  of  the  outstanding 
results  of  his  inquiry  had  been  to  paralyze  the  left-wing 
element  in  the  Administration  and  to  discredit  John  L. 
Lewis  and  the  CIO.  ! 

(7)  In  a  report  in  1940,  the  Committee  said: 

“One  method  which  can  and  should  from  time  to  time 
be  used  is  the  method  of  investigation  to  inform  the  Ameri¬ 
can  people  of  the  activities  of  any  such  organizations 
(those  claimed  by  the  Committee  to  be  Un- American),!  in 
their  nation.  This  is  the  real  purpose  of  the  House  Com¬ 
mittee  to  Investigate  un-American  Activitiees. ’ ’  (pp.  1,  2) 
Rep.  No.  1476,  76th  Congress,  3rd  Session,  January!  3, 
1940. 

879  (8)  In  a  report  in  1940,  the  Committee  stated  tljiat 

its  purpose  “is  the  task  of  protecting  our  constitu¬ 
tional  democracy  by  turning  the  light  of  pitiless  publicity 
on  the  activities  of  organizations”  which  it  called  IJn- 
merican.  (p.  24)  Rep.  No.  1476,  76th  Congress,  3rd  Ses¬ 
sion,  January  3,  1940. 

(9)  In  a  report  in  1941,  the  Committee  said: 

“One  accomplishment  will,  by  universal  consent,  be 
credited  to  the  committee :  We  have  educated  and  awakened 
the  American  people  to  a  far  better  understanding  of  the 
sinister  character  and  wide  extent  of  subversive  activities. 
We  may  just  claim  to  have  been  the  decisive  force  in  shap¬ 
ing  the  present  attitudes  of  the  American  people  toward  the 
activities  of  the  ‘fifth  column’  which  aim  at  our  destruc¬ 
tion.  Our  work  has  been  a  type  of  public  education  whose 
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importance  cannot  be  exaggerated.  ’  *  (pp.  20,  21)  Rep. 
No.  1,  77th  Congress,  1st  Session,  January  3,  1941. 

(10)  In  a  report  in  1941,  the  Committee  said: 

“Finally,  the  committee  has  shown  that  there  is  a  way 

to  combat  the  ‘fifth  column’  without  creating  a  Gestapo. 
It  is  the  way  of  exposure — a  way  which  conforms  to  the 
letter  and  the  spirit  of  a  democracy,  and  is  at  the  same 
time  more  effective  than  a  Gestapo.  In  both  Russia  and 
Germany,  half  the  population  spies  on  the  other  half. 
That  is  the  logical  end  of  a  system  which  depends  ex¬ 
clusively  on  methods  of  counterespionage.”  (pp.  23,  24) 
Rep.  No.  1,  77th  Congress,  1st  Session,  January  3,  1941. 

(11)  In  a  report  in  1941,  the  Committee  said: 

“In  like  manner,  the  committee  had  a  large  part  in 
breaking  up  the  People’s  Front.  This  was  more  difficult 
than  the  breaking  up  of  the  Nazi  Front.  The  People’s 
Front  was  composed  of  several  million  adherents  and  scores 
of  organizations  which  bore  high-sounding  names.  The 
People’s  Front  exercised  real  political  influence.”  (p.  21) 
Rep.  No.  1,  77th  Congress,  1st  Session,  January  3,  1941. 

(12)  In  a  report  in  1941,  the  Committee  claimed  credit 
for  weakening  the  American  Youth  Congress  by  exposure, 
stating  in  this  connection  that: 

“The  American  Youth  Congress  once  enjoyed  a  very 
considerable  prestige  and  an  impressive  following  among 
the  youth  of  our  country.  Today  many  of  its  distinguished 
former  sponsors  refuse  to  be  found  in  its  company.  Best 
of  all,  it  has  been  deserted  by  American  Youth.”  (pp.  21, 
22)  Rep.  No.  1,  77th  Congress,  1st  Session,  January  3, 
1941. 

(13)  In  1941,  the  committee  reported: 

“We  recommend  the  continuation  of  this  committee  for 
a  period  of  2  years  with  an  adequate  appropriation.  This 
committee  is  the  only  agency  of  Government  that  has  the 
power  of  exposure.  No  other  agency  can  require  witnesses 
to  appear  before  it  and  testify  under  oath  with  respect  to 
un-American  activities  and  subversive  propaganda.  No 
other  agency  of  Government  has  the  power  to  subpena  rec- 
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ords  and  documents  of  un-American  organizations,  and  in¬ 
dividuals,  except  under  unusual  circumstances.  There  are 
many  phases  of  un-American  activities  that  cannot  be 
reached  by  legislation  or  administrative  action.”  (pJ  24) 
Rep.  No.  1,  77th  Congress,  1st  Session,  January  3, 
1941. 


880  (14)  In  1941  the  Committee  also  reported: 

“This  committee  is  the  only  agency  of  govern¬ 
ment  that  has  the  power  of  exposure  .  .  .  There  are  many 
phases  of  un-American  activities  that  cannot  be  reached 
by  legislation  or  administrative  action.  We  believe  that 
the  committee  has  shown  that  fearless  exposure,  coupled 
with  effective  enforcement  of  the  laws  that  are  on  the  stat¬ 
ute  books,  is  the  democratic  answer  to  the  ‘fifth  column.’ 
The  committee  believes  that  it  should  have  at  least  two 
years  in  order  to  formulate  and  put  into  effect  a  long- 
range  program.”  (pp.  24,  25)  Rep.  No.  1,  77th  Congtess, 
■*st.  Session,  January  3,  1941. 

(15)  In  1944  Committee  Member  Costello  stated: 

“I  think  all  that  amounts  to  is  presenting  to  the  Ameri¬ 
can  public  the  true  facts  regarding  who  was  running  the 
Political  Action  Committee  in  the  name  of  labor,  and  we 
have  demonstrated  here  that  it  is  not  labor,  that  the  per¬ 
sonnel  of  that  committee  is  not  made  up  of  labor  people; 
it  is  made  up  of  outsiders,  many  of  whom  have  been!  re¬ 
leased,  unfortunately,  from  Government  service  to  take 
their  positions  on  the  Political  Action  Committee,  and  that 
the  people  of  this  country  are  being  led  to  believe  that  labor 
is  leading  a  movement  in  this  country  to  elect  persons  to 
this  Congress  whom  they  may  designate  progressives,  when 
in  fact  a  group  of  Communists  is  trying  to  subvert  this 
Government  and  to  take  control  of  the  Government,  and  I 
think  this  committee  is  doing  a  great  piece  of  work  inj  in¬ 
forming  the  American  public  of  that  situation.  The  gentle¬ 
man  from  Pennsylvania  may  term  it  ‘sniping’,  but  I  dpn’t 
think  it  is  sniping  in  any  sense  of  the  word.”  H-17,  pp. 
10374-10375  (The  gentleman  from  Pennsylvania  referred 
to  is  Committee  Member  Eberharter  of  Pennsylvania  who 
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asserted  that  the  Committee  was  sniping  at  the  New  Deal.) 

(16)  In  its  report  of  June  7,  1946  (Report  No.  2233,  79th 
Congress,  2nd  Session),  the  Committee  stated  that  it  had 
“formulated  the  policy  of  investigating  complaints  re¬ 
ceived  from  American  citizens.”  It  indicated  that  “In 
each  instance  the  committee  has  undertaken  an  investi¬ 
gation  only  upon  complaints  by  citizens.”  (p.  2).  This 
was  reiterated  the  following  year,  when  Committee  Mem¬ 
ber  Rankin,  during  the  course  of  a  hearing  on  April  9, 
1947,  stated:  “I  would  like  to  call  attention  to  this  fact: 
This  committee  is  the  grand  jury  of  America.  It  has  the 
power  of  subpoena,  the  power  to  administer  the  oath,  the 
power  to  investigate.  ”  (pp.  13,  14,  hearings  on  Eugene 
Dennis,  April  9,  1947). 

(17)  In  1947,  the  Committee  reported: 

“We  do  take  justifiable  pride,  however,  in  the  fact  that 
this  agency  of  the  great  House  of  Representatives  of  the 
United  States  Congress  has  permitted  neither  vilification, 
highly  financed  propaganda,  organized  campaigns  of  abuse, 
or  careless  statements  by  ill-informed  or  easily  duped  writ¬ 
ers  or  speakers  to  deter  us  from  our  determination  to  ex¬ 
plore  and  expose  the  subversive  forces  menacing  the  se¬ 
curity,  the  dignity,  and  the  traditional  freedoms  of  the 
United  States.”  (p.  14)  Rep.  No.  2742,  79th  Congreess,  2nd 
Session,  January  2,  1947. 

(18)  In  1947,  the  Committee  reported: 

“The  Federal  Bureau  of  Investigation  is  able  to  detect 
and  apprehend  criminal  acts  of  un- Americanism ;  the  House 
Committee  on  Un-American  Activities  is  empowered  to 
explore  and  expose  activities  by  un-American  individuals 
and  organizations  which,  while  sometimes  being 
881  legal,  are  nonetheless  inimical  to  our  American  con¬ 
cepts  and  our  American  future.  However,  the  Fed¬ 
eral  Bureau  of  Investigation  and  the  House  Committee  on 
Un-American  Activities  by  themselves  cannot  prevent  the 
growth  of  un-Americanism  in  this  country.  The  active 
co-operation  of  the  American  people  is  necessary.”  (p.  16) 
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Rep.  No.  2472,  79th  Congress,  2nd  Session,  January  2, 
1947. 

(19)  Among  the  persons  who  have  been  associated  in 
the  organizations  exposed  by  this  Committee  for  alleged 
Un-American  activities  have  been:  i 


Eleanor  Roosevelt 
Harold  Ickes 
Henry  Agard  Wallace 
Archibald  McLeish 
John  Dewey 
Francis  J.  McConnell 
Harlow  Shaply 
Albert  Einstein 
Chester  Bowles 


Edward  Warren 
Elmer  Benson 
Culbert  Olson 
Sheridan  Downey 
Frances  Perkins 
Paul  Robeson 
Upton  Sinclair 
Leon  Henderson 
Shirley  Temple 
Charles  Chaplin 


David  Lilienthal 
Senator  Barbour  of  New  Jersey 
Senator  Carter  Glass  of  Virginia 
Alfred  E.  Smith,  former  Governor  of  New  York 
Rev.  M.  E.  Sheehy  of  Catholic  University 
Attorney  General  Biddle 
Senator  Bennett  Clark 
Thomas  E.  Dewey 
Josephus  Daniels 

Governor  Saltonstall  of  Massachusetts 
William  Allen  White 
Wendell  Willkie 


882  (20)  On  Apr.  24,  1946,  Rep.  John  E.  Rankin  (D., 

Miss.),  a  Committee  Member,  demanded  the  removal 
of  Henry  Wallace  as  Commerce  Secretary  because  of  i  his 
association  with  the  CIO  Political  Action  Committee  which 
Rankin  said  was  “a  Communist  front  movement.” 

(21)  On  or  about  March  11,  1948  Congressman  Rankin 
of  Mississippi,  a  member  of  the  Committee,  said  with  re¬ 
spect  to  a  column  written  by  Mrs.  Franklin  D.  Roosevelt 
in  defense  of  Dr.  Condon,  that  Mrs.  Roosevelt’s  remarks 
were  “the  most  vicious  I  have  ever  known  to  be  made  on 
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the  Committee  on  Un-American  Activities.”  He  added: 
“In  my  opinion,  Mrs.  Roosevelt  has  done  more  harm  than 
any  other  woman  since  Cleopatra.” 

(22)  In  1940,  Mr.  Dies,  the  Chairman  of  the  Committee 
said: 

“The  committee  had  compiled  a  list  of  at  least  100,000 
persons  who  were  either  ‘fifth  columnists’  or  close  fellow- 
travelers.  according  to  the  Chairman  .  .  . 

If  we  are  granted  the  money,  I  propose  to  conduct  the 
remaining  phases  of  the  inquiry  behind  closed  doors.  In 
this  day  and  time,  it  is  dangerous  to  let  witnesses  publicly 
accuse  innocent  persons  against  any  such  charges.” 

(23)  In  1941,  the  Committee  reported: 

“In  addition  to  all  those  things,  the  committee  has  built 
up  very  complete  files  on  ‘fifth  column’  organizations. 
These  files  contain  the  names  and  records  of  several  hun¬ 
dred  thousand  individuals.  They  contain  many  thousands 
of  pieces  of  literature  and  practically  all  of  the  publications 
which  ‘fifth  column’  organizations  have  put  out  during 
the  past  20  years.  They  also  contain  thousands  of  signed 
letters  which  have  passed  between  ‘  fifth  columnists.  ’  These 
files  cannot  be  duplicated  anywhere  else  in  the  world  to¬ 
day.”  (Report  No.  1,  77th  Congress,  1st  Session,  January 
3,  1941,  p.  23). 

(24)  In  1942,  Congressman  Voorhis,  then  a  member 
of  the  Committee,  said: 

“Mr.  Speaker,  un-American  activities  have  been  defined 
in  various  ways  by  different  people.  Some  of  them  come 
pretty  close  to  saying  that  an  un-American  activity  is  any- 

think  that  they  disagree  with.  ’  ’ 

#  *  #  • 

“.  . .  In  the  case  of  the  Department  of  Agriculture  list, 
for  example,  there  were  207  names  sent  to  the  Department 
of  Justice.  Of  these,  7  were  included  for  the  sole  reason 
that  the  person’s  name  in  question  was  carried  in  the  files 
of  the  Washington  Committee  for  Aid  to  China;  42  were 
included  for  the  sole  reason  that  the  person’s  name  in  ques¬ 
tion  was  listed  as  a  member  of  the  Washington  Book  Shop; 
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33  were  included  for  the  sole  reason  that  the  person  was  at 
one  time  a  member  of  the  League  for  Peace  and  Democracy ; 
and  73  were  included  for  the  sole  reason  that  their  names 
were  on  a  list  of  the  Washington  Committee  for  Demo¬ 
cratic  Action.  This  last  list  was,  I  am  con- 
883-884  vinced,  nothing  more  or  less  than  a  huge  mailing 
list  compiled  by  this  fly-by-night  organization 
and  including  all  manner  of  people,  many  of  whom  prob¬ 
ably  never  ever  heard  of  the  organization.  Other  lists  of 
employees,  including  that  of  Rural  Electrification  em¬ 
ployees  which  was  inserted  in  the  Record  by  the  gentleman 
from  Kansas  (Mr.  Winter)  were  made  up  similarly  to  that 
of  the  Department  of  Agriculture. 

“Had  this  list  simply  been  sent  to  the  Department  of 
Justice  and  nothing  further  been  said  about  the  matter 
until  the  F.  B.  I.  had  made  its  investigation,  the  situation 
would  not  have  been  one  to  cause  concern  .  .  .  But  as  time 
went  on,  many  members  of  the  House  commenced  making 
charges  about  there  being  hundreds  of  Communists  on  i  the 
list  sent  by  the  Dies  committee  to  the  Department  of  Jus¬ 
tice.  That  charge  is  simply  unfounded  .  .  (Cong.  Rec. 
77th  Congress,  2nd  Session,  February  24,  1942,  Appendix, 
p.  724,  if). 

(25)  On  March  11,  1942,  Congressman  Thomas,  a  Com¬ 
mittee  Member,  said : 

“Hundreds  of  thousands  of  names  of  individuals  who 
at  one  time  or  another  have  been  members  of,  or  have 
sponsored,  un-American  organizations  and  their  fronts  are 
card  indexed  in  our  files.” 

During  the  78th  Congress,  Congressman  Thomas  said  : 

“The  seven  rooms  which  now  hold  our  committee’s  files 
here  in  Washington  are  crammed  with  the  records  of  sub¬ 
versive  activities  which  involves  something  like  a  million 
individuals  or  more  than  a  thousand  organizations.  Tfhe 
files  of  our  Committee’s  New  York  and  Los  Angeles  re¬ 
gional  offices  are  proportionately  large.  All  this  vast  quan¬ 
tity  of  evidence  is  in  reality  in  the  possession  of  the  House 
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of  Representatives,  which  was  voted  the  funds  for  as¬ 
sembling  it.”  (78th  Congress,  First  Volume  of  Congres¬ 
sional  Record  at  page  797) 

(26)  In  1943  the  Committee  reported: 

“In  1938,  only  two  file  cabinets  were  required  to  hold 
the  files  of  this  committee,  whereas  today  the  committee’s 
files  and  records  on  subversive  activities  file  135  file  cabi¬ 
nets.  The  index  to  these  files  contains  over  1,000,000  cards, 
each  containing  information  on  individuals  and  organi¬ 
zations  engaged  in  subversive  activities.”  (Report  No. 
2748,  77th  Congress,  2nd  Session,  January  2,  1943,  pp. 
2,  3). 

(27)  In  1947,  the  Committee  reported: 

“The  committee,  during  the  past  2  years,  has  assembled 
an  exhaustive  file  on  every  known  subversive  individual 
and  organization  at  work  in  the  United  States  today.  The 
committee’s  system  of  cross-indexing,  filing,  and  master 
filing  is  considered  one  of  the  outstanding  systems  of  this 
type  in  the  United  States.”  (Report  No.  2742,  79th  Con¬ 
gress,  2nd  Session,  January  2,  1947,  p.  16). 

(28)  In  the  1944  PAC  report  (Report  No.  1311,  78th  Con¬ 
gress,  2nd  Session,  March  29,  1944)  the  Committee  found 
the  PAC  to  be  un-American  by  attacking  scores  of  .people 
who  participate  in  its  activities.  In  the  report  the  Com¬ 
mittee  utilizes  the  vast  amount  of  material  in  its  files.  The 

material  is  made  available  for  the  first  time  and 
885  there  was  no  chance  to  deny  or  counteract  the  various 
statements  made. 

In  the  hearings  on  the  re-investigation  of  the  PAC  before 
a  subcommittee  of  Congressmen  Starnes,  Costello  and 
Thomas  (Volume  17  of  the  hearings),  the  Committee  lists 
245  Communist  front  organizations  broken  down  into  11 
categories.  This  is  the  first  time  that  the  Committee  found 
any  such  number  of  organizations  to  be  Communist-domi¬ 
nated.  The  Committee  utilized  material  in  its  files  for 
purposes  of  this  report.  The  Committee  had  not  prior  to 
the  time  made  any  independent  findings  about  the  Com¬ 
munist-dominated  nature  of  most  of  these  organizations. 
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(29)  In  1940,  the  Committee  reported : 

1  ‘  For  almost  a  year  and  a  half,  the  committee  has  taken 
testimony  from  scores  of  witnesses,  most  of  whom  have 
had  first-hand  knowledge  of  subversive  and  un-Amei*ican 
activities.  This  testimony  fills  some  7,000  printed  pages. 
In  addition  vast  amounts  of  documented  evidence  have  been 
made  part  of  the  committee’s  record.  As  source  books  of 
first-hand  or  primary  evidence  on  the  workings  of  the 
Communist,  Nazi  and  Fascist  organizations,  these  volumes 
of  testimony  given  at  the  public  hearings  of  the  Special 
Committee  on  un-American  Activities  are  without  equal.” 
(Report  No.  1476,  76th  Congress,  3rd  Session,  January  3, 
1940,  p.  2). 

(30)  On  or  about  June  16,  1945,  Congressman  Rankin, 

a  member  of  the  committee,  stated :  I 

“The  vote  (in  the  House)  showed  that  members  of  Con¬ 
gress  are  in  favor  of  having  a  Vigilante  Committee  I.  .  . 
I  took  up  this  fight  where  (Dies)  left  off.” 

4.  The  Committee  has  consistently  utilized  the  following 
methods  of  ‘  ‘  investigation  ” :  I 

(a)  (a)  If  any  idea  is  approved  by  the  Communists, 

it  is  thereby  rendered  Communistic  and  anyone  who  sup¬ 
ports  the  idea  is  either  a  Communist  or  one  of  their  sup¬ 
porters.  Thus,  in  the  P.  A.  C.  Report,  Rep.  No.  1311,  March 
29,  1944,  at  page  8,  the  Un-American  Activities  Committee 
has  a  section  entitled  “Patterned  by  the  Communist  Party” 
in  which,  as  proof  of  Communist  domination  of  P.  A.  C.,  are 
cited  Communist  statements  to  the  effect  that  political 
action  by  labor  would  be  desirable  in  the  1944  election  cam¬ 
paign.  Among  such  statements,  for  example,  is  one  from 
Earl  Browder : 

“We  must  build  the  unit  of  all  anti- Axis  elements  for 
the  war  now  and  for  the  1944  elections,  which  are  already 
a  practical  issue  today  in  the  course  of  the  conduct  of  the 
war”  (page  8).  I 

886  (b)  Communist  participation  in  a  movement,  is 

proof  of  Communist  domination.  Thus,  participa- 
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tion  by  the  Communists  in  the  P.  A.  C.  was  shown  to  indi¬ 
cate  that  it  was  Communist  dominated : 

1  ‘Whether  or  not  Phillip  Murray  and  Sidney  Hillman 
knowingly  adopted  a  program  of  action  for  the  1944  elec¬ 
tions  which  had  been  set  forth  by  prominent  Communist 
Party  leaders  and  individuals,  the  record  shows  beyond 
the  possibility  of  any  dispute  that  well-known  Communists 
immediately  assumed  important  roles  in  the  regional,  State, 
and  local  activities  of  the  C.  I.  0.  Political  Action  Com¬ 
mittee.  Murray  and  Hillman  may  allege  that  it  was  a  mere 
coincidence  that  their  organization  so  completely  conformed 
to  the  one  whose  pattern  had  been  drawn  by  the  Commu¬ 
nists.  They  cannot  deny  the  presence  of  well-known  Com¬ 
munists  in  the  ranks  of  the  C.  I.  0.  Political  Action  Com¬ 
mittee  as  it  has  been  functioning  from  coast  to  coast  during 
the  past  7  or  8  months.’ ’  (Rep.  No.  1311,  P.  A.  C.  Report, 
March  29,  1944  at  page  9). 

(c)  While  on  the  one  hand  participation  of  alleged  Com¬ 
munist  in  organizations  makes  them  Communist  or  Com¬ 
munist  Front  organizations,  on  the  other,  proof  that  persons 
are  Communists  can  be  adduced  from  the  fact  that  they 
belong  to  Communist  or  Communist  Front  organizations. 

Thus  in  the  1944  *P.  A.  C.  Report,  Rep.  No.  1311; 

Julius  Emspak  of  the  United  Electrical,  Radio  and  Ma¬ 
chine  Workers  of  America  is  condemned  on  the  basis  of 
statements  made  by  James  Carey  of  the  same  union,  and 
by  others  who  supported  Carey  in  his  intra-union  struggle 
with  Emspak. 

*  •  *  #  • 

Saul  Mills  is  condemned  , among  other  thngs,  for  having 
been  a  charter  member  of  the  New  York  local  of  the  Ameri¬ 
can  Newspaper  Guild,  which  is  described  as  a  “  Communist*- 
controlled  local  (p.  132).” 

#  *  *  *  * 

Morris  Muster  of  the  United  Furniture  Workers  is  con¬ 
demned,  among  other  things,  because  testimony  by  the 
executive  secretary  of  the  American  Youth  Congress  was  to 
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the  effect  that  the  United  Furniture  Workers  supported 
that  organization  (p.  137). 

Eleanor  Nelson  is  described  by  the  following  paragraph 
in  the  Committee’s  Report:  j 

“Eleanor  Nelson  is  the  secretary-treasurer  of  the  United 
Federal  Workers  of  America  (C.  I.  0.),  which  w^as  formed 
as  the  result  of  a  Communist-led  split  from  the  American 
Federation  of  Government  Employees  (A.  F.  of  L.)  in  1937, 
and  was  hailed  by  the  Daily  Worker  of  June  22,  1937,  page 
4.  She  is  the  only  woman  member  of  the  C.  I.  0.  executive 
board.  Prior  to  her  acceptance  of  the  U.  F.  W.  A.  s^cre- 
tary-treasureship,  she  was  with  the  Women’s  Bureau  of 
the  U.  S.  Labor  Department  where  she  wrote  a  monograph 
entitled  “Women  at  Work,”  which  has  been  highly  praised 
by  Elizabeth  Gurley  Flynn,  member  of  the  national 
887  committee  of  the  Communist  Party.  In  the  effort  to 
split  the  Labor  Department  oca  lof  the  American  Fed¬ 
eration  of  Government  Employees  away  from  the  A.  F.  of  L., 
Miss  Nelson  cooperated  with  Helen  Miller,  who  was  secre¬ 
tary  of  the  local  and  who  has  since  been  dismissed  from  the 
Labor  Department  as  a  result  of  her  Communist  activities” 
(p.  Ml). 

Grant  Oakes  is  president  of  a  union  -which  “expressed 
sympathy  and  support  for  the  program  of  the  American 
Youth  Congress”  (p.  145).  j 

Jerry  J.  O’Connell  was  noted  because  of  the  following: 

‘On  July  3,  1937,  O’Connell  sent  greetings  to  the  first 
national  convention  of  the  United  Cannery,  Agricultural, 
Packing  and  Allied  Workers  of  America,  which  convened 
at  Denver,  Colo.,  July  9-12,  1937.  This  organizatiou  is 
headed  by  Donald  Henderson,  an  avowed  Communist.’ 
(p.  148”.  | 
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888  Filed  July  8,  1948. 

Defendant’s  Exhibit  No.  10. 

Analysis  of  Thomas  Committee  Hearings. 

I.  Purposes  of  the  Committee. 

A.  The  record  indicates  that  one  of  the  purposes  of  the 
Committee  is  “exposure”  of  persons  claimed  by  the  Com¬ 
mittee  to  be  Communists  as  un-American. 

1.  In  his  opening  statement,  Chairman  Thomas  indi¬ 
cated  that  the  investigation  was  an  attack  on  some  of  the 
people  in  the  industry  when  he  said  that  it  “must  not  be 
considered  or  interpreted  as  an  attack  on  the  majority  of 
persons  associated  with  this  great  industry.”  (Tr.  1.) 

In  the  same  opening  statement  Thomas  said:  This 
Committee,  under  its  mandate  from  the  House  of  Repre¬ 
sentatives,  has  the  responsibility  of  exposing  and  spot¬ 
lighting  subversive  elements  wherever  they  may  exist.” 
(Tr.  2.) 

This  purpose  is  referred  to  repeatedly  throughout  the 
hearing.  See  for  example,  Mr.  Stripling’s  statement  at 
page  18  of  the  Transcript. 

889  The  Chairman.  That  is  right.  These  79  persons 
that  I  named  before  are  not  just  the  run-of-the-mill ; 

they  are  very  prominent  persons,  prominent  in  the  industry, 
and  those  are  the  people  that  we  have  the  records  on ;  those 
are  the  people  whose  records  are  going  to  be  brought  out 
before  this  hearing  is  over.  Do  you  not  think  they  should 
be? 

Mr.  McGuinness.  I  think  that  the  greatest  fight  that  can 
be  made  against  communism  is  to  identify  the  Communists 
and  to  force  them  to  take  the  responsibility  that  every  other 
American  takes,  to  appear  publicly,  state,  advocate,  and 
support  his  own  beliefs,  and  be  judged  by  the  American 
people  as  to  whether  those  beliefs  are  worth  while,  or  not. 
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Mr.  Stripling.  Mr.  Johnston,  you  were  present  this  morn¬ 
ing  when  we  heard  Mr.  John  Howard  Lawson,  were  you 
not? 

Mr.  Johnston.  I  was. 

Mr.  Stripling.  Did  you  hear  the  evidence  which  was 
submitted  to  the  committee  regarding  his  Communist 
affiliations  ? 

Mr.  Johnston.  I  did. 

Mr.  Stripling.  Did  you  hear  the  memorandum  which  was 
read  regarding  his  Communist  affiliations? 

Mr.  Johnston.  I  did. 

Mr.  Stripling.  If  all  of  the  evidence  wffiich  was!  sub¬ 
mitted  was  proved  to  your  satisfaction  to  be  true,  would  you 
say  Mr.  Lawson  had  any  place  in  the  motion-picture  in¬ 
dustry  as  a  picture  writer? 

Mr.  Johnston.  If  all  of  the  evidence  there  is  proved  to 
be  true,  I  would  not  employ  Mr.  Lawson  because  I  would 
not  employ  any  proven  or  admitted  Communist  because 
they  are  just  a  disruptive  force  and  I  don’t  want  them 
around. 

Mr.  Stripling.  They  could  be  a  disruptive  force  within 
the  motion-picture  industry;  isn’t  that  true? 

Mr.  Johnston.  Of  course. 

Mr.  Stripling.  Don’t  you  think  this  committee  has  an 
obligation  to  expose  them  if  they  are  there? 

890  Mr.  Johnston.  I  have  always  said  that  you  did, 
but  I  have  always  thought  you  should  do  it  under  the 
American  program  of  a  free  and  fair  trial.  I  have  never 
objected  to  your  investigating  Hollywood.  I  told  yoti  we 
welcomed  it,  and  we  sincerely  do.  We  haven’t  always 
welcomed  some  of  the  methods  you  have  adopted. 

The  Chairman.  Mr.  Johnston,  you  have  by  inference  been 
very  critical  of  the  methods  of  this  committee.  That  is  your 
prerogative.  Many  other  persons  have  been  very  critical 
of  our  methods.  Many  have  approved  them.  But  i  this 
committee  is  created  by  law,  Public  Law  No.  601.  j  One 
of  the  duties  of  the  committee  is  to  expose.  I  am  not  going 
back  over  the  years  but  this  year  we  have  exposed  com- 
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munism  in  the  labor  field,  communism  in  the  Government. 
We  have  spot-lighted  persons  like  Gerhart  Eisler,  Hanns 
Eisler — who,  incidentally,  was  employed  in  the  moving- 
picture  industry,  and  employed  at  a  very  large  salary — 
Eugene  Dennis,  many  others  over  the  period  of  years  is  the 
result  of  exposures  in  the  spotlighting.  We  have  been  in¬ 
strumental  in  aiding  persons  like  Earl  Browder  to  go  to  jail, 
Fritz  Kuhn  to  go  to  jail,  Pelley  to  go  to  jail,  doing  away 
with  the  German- American  Bund.  So  I  don’t  see  that  the 
moving-picture  industry,  any  more  than  we  will  say  some 
other  field,  has  any  sanctum  sanctorium  before  it.  We  are 
going  to  continue  to  expose  and  if  you  will  just  sit  around 
here  every  day  this  week,  you  will  see  more  expose  and  more 
spotlighting  of  Communists  than  you  have  ever  seen  be¬ 
fore.  What  you  heard  this  morning,  what  you  saw  this 
morning,  was  just  typical  of  what  you  are  going  to  hear 
and  see  all  the  rest  of  the  week  and  maybe  some  of  next 
week — and  it  makes  no  difference  whether  you  have  got 
glamour  girls  out  there  or  whether  you  have  got  a  lot  of 
funds  behind  you  or  not,  if  there  are  Communists  in  that 
industry  we  are  going  to  expose  them. 

891  The  Chairman.  .  .  .  Oh,  yes,  the  paid  apologists 
for  these  people  have  employed  full-page  ads  in  an 
effort  to  distort  and  to  divert  the  beam  of  exposure  which 
they  saw  was  descending  upon  them  from  this  committee. 
This  is  to  state  to  the  American  people  and  to  everyone 
concerned  that  this  beam  is  not  going  to  be  turned  off  or 
shut  off  until  all  the  Communists  in  Hollywood  are  ex¬ 
posed. 

The  Chairman.  .  .  .  Now,  in  your  own  case,  you  have 
admitted  that  Hanns  Eisler  was  employed  in  your  studio 
for  some  little  time;  you  associated  with  him,  and  yet  it 
took  this  committee  to  alert  you  insofar  as  the  real  nature 
of  his  activities  were  concerned ;  isn ’t  that  true  ? 

Mr.  Schary.  Yes.  As  I  said,  I  did  not  know  Hanns 
Eisler  was  a  Communist  until — or  reputedly  a  Communist, 
I  should,  until  this  record  was  shown  to  me — until,  rather, 
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I  heard  it  before.  The  point  I  make,  however,  was  that  he 
was  not  employed  by  me  at  the  time.  The  question  of  em¬ 
ployment  then  came  up  later  on  with  Mr.  Stripling.  As 
far  as  the  other  points  you  make,  Mr.  Congressman,  cer¬ 
tainly  I  believe  that  America  and  the  American  people 
should  be  alterted  and  very  vigilantly  (sic)  about  their 
prerogatives. 

My  point  is  that  they  are.  I  believe  they  are  very  alert 
and  very  vigilant  and  this  is  why  communism,  I  believe, 
has  not  gotten  any  kind  of  a  hold  politically  in  the  United 
States  whatever.  I  don’t  think  it  has  anything  to  offer 
the  American  people. 

Mr.  Vail.  I  appreciate  the  fact  that  it  has  nothing  to 
offer  the  American  people,  but  when  you  say  it  has  made  no 
progress  in  this  country,  of  course  I  disagree  with  you. 
Perhaps  we  have  more  information  concerning  the  develop¬ 
ment  of  communism  in  this  country  than  you  have. 

Mr.  Schary.  That  is  right. 

Mr.  Vail.  And  certainly  we  are  quite  watchful.  We  are 
well  aware  of  the  communistic  activity  in  Government  cir¬ 
cles,  incidentally.  It  is  our  business  to  be  alert  to 
892  those  things  and  it  is  your  business,  apparently,  to 
follow  your  screen  duties.  That  is  one  of  the  reasons 
why  the  activities  of  Mr.  Eisler  escaped  your  attention, 
but  they  did  not  escape  ours.  That  is  the  point  I  am 
bringing  out. 

Mr.  Schary.  Yes,  sir. 

Mr.  Vail.  And  I  think  we  have  made  you  more  conscious 
since  your  experience  with  Mr.  Eisler  and  the  knowledge 
you  now  possess  concerning  Mr.  Eisler,  of  the  fact  that 
Communists  exist  where  you  perhaps  didn’t  think  they 
existed  before,  and  if  we  perform  the  same  service  with 
others,  with  other  Americans,  we  will  have  done  the  job  to 
which  we  were  assgned.  j 

The  Chairman.  There  is  one  thing  you  said  that  interested 
me  very  much.  That  was  the  quotation  from  Jefferson. 
That  is  just  why  this  committee  was  created  by  the  House 
of  Representatives,  to  acquaint  the  American  people  with 
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the  facts.  Once  the  American  people  are  acquainted  with 
the  facts  there  is  no  question  but  what  the  American  people 
will  do  a  job,  the  kind  of  a  job  that  they  want  done;  that  is, 
to  make  America  just  as  pure  as  we  can  possibly  make  it. 

The  Chairman.  You  believe  then  that  by  exposing  com¬ 
munism,  by  aiding  to  educate  the  American  people  as  to 
the  dangers  of  communism,  that  we  will  do  more  that  way 
to  destroy  their  influence  than  any  other  wray? 

Mrs.  Rogers.  Well,  I  have  always  said  that  if  a  banker 
wras  going  to  break  in  a  new  teller  he  wouldn’t  take  him 
dowm  in  the  basement  and  show  him  99,000,000  kinds  of 
counterfeits  that  have  been  offered  to  the  bank,  but  would 
show  him  the  real  thing  and  then  anything  they  devised  is 
no  good,  is  counterfeit,  and  I  think  that  if  we  will  restate 
American  principles,  and  the  application  of  those  principles 
to  present-day  life,  we  have  got  them  nailed  to  the  mast. 

Mr.  Carlson.  .  .  .  Among  the  courses  given  were — 
this  is  from  the  1947  pamphlet — course  on  the  history  of 
the  American  labor  movement  given  by  Mr.  Milton  Tyre,  of 
the  law  firm  of  Gallagher,  Margolis,  and  Katz,  two 
893  of  whose  members  are  here,  I  think,  defending  those 
those  charged  with  being  un-American  and  sub¬ 
versive  in  their  activities. 

Mr.  Vail. . . .  What  is  your  impression  of  the  effect  that 
it  would  have  upon  the  American  people  for  men  of  stand¬ 
ing  in  the  community  and  in  the  industry,  and  with  the 
influence  of  the  newspapers  whose  point  of  view  undoubt¬ 
edly  would  have  an  influence  upon  the  public?  Don’t  you 
think  today  that  it  is  necessary  to  alert  the  American 
people  to  the  danger  of  communism  and  not  to  lull  them 
into  a  sense  of  false  security? 

Mr.  Carlson.  With  regard  to  your  last  point,  sir,  I  agree 
very  thoroughly. 

The  Chairman.  The  Chair  would  like  to  make  this  state¬ 
ment. 

The  hearings  today  conclude  the  first  phase  of  the 
committee’s  investigation  of  communism  in  the  motion- 
picture  industry.  While  we  have  heard  39  witnesses,  there 
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are  many  more  to  be  beard.  The  Chair  stated  earlier  in 
the  hearing  he  would  present  the  records  of  79  prominent 
people  associated  with  the  motion-picture  industry  who 
were  members  of  the  Communist  Party  or  who  had  records 
of  Communist  affiliations.  We  have  had  before  us  11  of 
these  individuals.  There  are  68  to  go.  This  hearing  has 
concerned  itself  principally  with  spotlighting  Communist 
personnel  in  the  industry.  i 

894  The  Chairman.  The  Chair  would  like  to  say,;  Mr. 
McGuinness  this  committee  has  made  a  very  thor¬ 
ough  investigation  of  Communist  personnel  in  Hollywood. 
We  have  a  very  complete  record  on  at  least  79  persons 
active  out  in  Hollywood.  The  time  will  come  in  these 
hearings  when  this  documented  evidence  will  be  presented, 
so  I  just  want  to  let  you  know  you  cannot  make  the  kind 
of  investigation  we  can,  but  we  have  made  a  very  thorough 
investigation,  and  that  material  will  be  presented  at  this 
public  hearing,  either  some  time  this  week  or  some  time 
next  week. 

Mr.  Russell.  .  .  .  Stevens  also  had  a  very  successful 
financial  trip  since  he  collected  $1,500  or  furnished  this 
sum  to  Communist  Party  functionaries  in  California,  which 
he  had  received  from  Louise  Bransten.  He  also  received 
the  sum  of  $2,200  from  a  Ruth  Wilson,  whom  I  can  identify 
in  executive  session,  the  reason  being  that  she  at  present 
may  have  a  connection  with  a  leading  department  store 
in  the  United  States  and  I  am  certain  that  any  mention 
of  her  name  in  connection  with  that  department  store  would 
cast  an  unjust  reflection  upon  the  particular  store,  because 
I  know  its  reputation. 

895  B.  There  is  a  great  deal  of  evidence  that  the  pur¬ 
pose  of  the  inquiry  is  to  impose  censorship  upon  the 

Motion  Picture  Industry. 

1.  In  his  opening  statement,  Thomas  said  that  the  pur¬ 
pose  of  the  inquiry  was  to  investigate  the  “largest  single 
vehicle  of  entertainment  for  the  American  public.”  (Tr;  1) 
He  then  went  on  to  say: 
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“We  all  recognize,  certainly,  the  tremendous  effect  which 
moving  pictures  have  on  their  mass  audiences,  far  re¬ 
moved  from  the  Hollywood  sets.  We  all  recognize  that 
what  the  citizen  sees  and  hears  in  his  neighborhood  movie 
house  carries  a  powerful  impact  on  his  thoughts  and  be¬ 
havior.”  (Tr.  1) 

2.  Repeatedly  by  its  questioning  the  Committee  indi¬ 
cates  its  attempt  to  force  the  industry  to  make  anti-Com- 
munist  films. 

(a)  For  example,  Mr.  Nixon  inquires : 

(Mr.  Nixon:)  “Under  those  circumstances,  I  would  like 
to  know  whether  or  not  Warner  Brothers  has  made,  or  is 
making  at  the  present  time,  any  pictures  pointing  out  the 
methods  and  the  evils  of  totalitarian  Communism,  as  you 
so  effectively  have  pointed  out  the  evils  of  the  totalitarian 
Nazis. 

“Mr.  Warner:  We  are  preparing  and  will  make  one  film 
called  ‘Up  Until  Now\”  (Tr.  28) 

*•#*••**** 

(Mr.  Nixon:)  “Under  the  circumstances,  I  think  this 
committee  is  glad  to  hear  that  Warner  Brothers  is 
896  contemplating  for  the  first  time  now  making  a  motion 
picture  in  which  they  point  out  to  the  American 
people  the  dangers  of  totalitarian  Communism  as  well  as 
Fascism.”  (Tr.  29) 

(b)  “Mr.  Smith.  Has  Metro-Goldwyn  Mayer  ever  pro¬ 
duced  an  anti-Communist  picture? 

“Mr.  Mayer.  Yes. 

“Mr.  Smith.  Would  you  tell  us  the  name  of  it? 

“Mr.  Mayer.  Ninotchka.”  (Tr.  76) 

“Mr.  Smith.  Are  you  making  any  anti-Communist  pic¬ 
tures  at  Metro-Goldwyn-Mayer  at  the  present  time? 

“Mr.  Mayer.  I  think  the  one  we  are  going  to  start 
shooting  promptly — (laughter) — we  have  been  preparing 
it  for  some  six  months. 
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“The  Chairman.  Mr.  Mayer,  these  hearings  haven’t 
anything  to  do  with  the  promptness,  have  they? 

“Mr.  Mayer.  No,  no,  it  is  just  out  now,  called  “Vespers 
in  Vienna.’  ”  (Tr.  76) 

(c)  Adolph  Menjou  was  asked  the  same  kind  of  ques¬ 
tions.  (Tr.  93,  94)  j 

897  Mr.  Smith.  You  mentioned  a  few  pictures  a  while 
ago  that  you  thought  were  pro-Soviet  pictures. 
During  the  time  those  pictures  were  made  were  there  any 
anti-Communist  pictures  made  by  any  of  the  studies,  to 
your  knowledge  ?  i 

Mr.  McGuinness.  Not  during  the  war  period.  Mr.  Mayer 
mentioned  two  made  at  my  studio,  Ninotchka  and  Comrade 
X,  prior  to  the  outbreak  of  the  war.  j 

Mr.  Smith.  Do  you  think  some  anti-Communist  pictures 
should  be  made?  j 

Mr.  McGuinness.  I  certainly  do. 

Mr.  Smith.  Do  you  mean  shorts  or  full-length  pictures, 
or  both? 

Mr.  McGuinness.  Both.  j 

The  Chairman.  Right  along  that  point,  Mr.  McGuinhess, 
why  is  it  they  are  not  being  made?  j 

Mr.  McGuinness.  It  takes  a  long  while  from  the  incep¬ 
tion  of  the  idea  of  producing  a  picture  until  it  actually 
gets  before  the  screen.  Sometimes  it  takes  a  year’s  work 
on  the  script,  sometimes  2  years’  work.  You  have  to 
find  a  story.  You  must  remember  it  is  not  so  long  since 
Russia  was  our  ally.  Nobody  at  that  time  wanted  to  make 
an  anti-Communist  picture. 

It  took  some  time  for  the  hope  that  we  would  eventually 
reach  an  understanding  with  Russia  to  fade.  I  think 
now  some  studios  have  already  found  strong  anti-Commu¬ 
nist  material,  and  others  are  searching  for  it. 

I  think  that  when  the  first  picture  is  made  public  re¬ 
action  to  it  will  determine  how  many  more  will  or  will  not 
follow.  f 

The  Chairman.  Well,  has  the  industry  the  will  to  make 
anti-Communist  pictures.  | 
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Mr.  McGuinness.  I  think  the  industry  is  acquiring  it. 
Mr. ‘Chairman,  our  community,  Hollywood,  the  motion- 
picture  community,  offered  refuge  to  many  vocal, 

898  articulate  people  who  escaped  from  the  lash  of  Hit¬ 
ler.  They  were  artists,  actors,  musicians,  writers. 

They  were  accustomed  to  expressing  themselves,  and  they 
brought  home  very  forcibly  to  Hollywood  the  dangers  of 
the  Fascist  and  Nazi  regime.  I  could  only  wish  that  a 
small  proportion  of  the  same  people  who  have  suffered 
under  Stalin  could  come  out  from  behind  the  iron  curtain 
and  reach  Hollywood  and  spread  their  message  there,  too. 
I  think  it  would  be  very  helpful. 

The  Chairman.  Mr.  McGuinness,  will  these  public  hear¬ 
ings  aid  the  industry  in  giving  it  the  will  to  make  these 
pictures? 

Mr.  McGuinness.  It  is  my  opinion  that  they  will. 

Mr.  Smith.  Mr.  McGuinness,  you  heard  the  chairman 
state  a  while  ago  that  there  was  communism  not  only  in 
the  industry  but  in  other  places  where  it  is  a  grave  danger. 
It  is  my  recollection  that  during  the  wTar  the  various 
studios  made  a  number  of  patriotic  pictures  and  dissemi¬ 
nated  them  through  the  schools  and  other  places  to  assist 
in  the  patriotic  war  effort.  Why  can’t  the  studios  do  that 
as  far  as  anti-Communist  pictures  are  concerned  and  cir¬ 
culate  them  through  the  schools  and  churches  to  assist  in 
fighting  this  problem? 

899  The  Chairman.  Mr.  Taylor,  are  you  in  favor  of 
the  motion-picture  industry  making  anti-Communist 

pictures  giving  the  facts  about  communism? 

Mr.  Taylor.  Congressman  Thomas,  when  the  time  ar¬ 
rives — and  it  might  not  be  long — when  pictures  of  that  type 
are  indicated  as  necessary,  I  believe  the  motion-picture  in¬ 
dustry  will  and  should  make  anti-Communist  pictures. 
When  that  time  is  going  to  be  I  don’t  happen  to  know,  but 
I  believe  they  should  and  will  be  made. 

The  Chairman.  Along  that  same  line,  don’t  you  think 
it  also  advisable  that  the  moving-picture  industry  produce 
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some  pictures  to  be  shown  in  the  United  States  showing 
the  dangers  of  communism  here? 

Mr.  Murphy.  I  think  that  might  be  very  helpful ;  yes*  sir. 
The  Chairman.  You  heard  the  testimony  of  the  pre¬ 
ceding  witness  concerning  whether  or  not  we  should  make 
anti-Communist  films,  just  as  we  made  anti-Nazi  films 
during  the  war? 

Mr.  McCarey.  Yes,  sir. 

The  Chairman.  Do  you  believe  the  industry  should  pro¬ 
duce  anti-Communist  films  in  order  to  show  the  American 
people  the  dangers  and  the  intrigue  of  the  Communist  party 
here  in  the  United  States? 

Mr.  McCarey.  Well,  Mr.  Thomas,  that  is  quite  a  ques¬ 
tion.  I  think  basically  the  screen — I  like  to  feel  it  is  an 
art.  I  don’t  think  pictures  should  be  made  that  have  much 
more  than  what  the  medium  stands  for.  It  is  a  great  art. 
Pictures  should  be  entertainment.  I  think  that  because 
of  the  number  of  people  in  all  lands  who  see  our 

900  pictures.  I  believe  it  only  tends  toward  causing 

more  enmity  if  we  are  partisan  and  take  any  sides 
in  our  pictures.  j 

901  3.  The  Committee  repeatedly  attacks  pictures,  the 
content  of  which  it  disapproves : 

(a)  Mission  to  Moscow  is  thus  attacked  repeatedly  j 
“Mr.  Thomas:  Now,  it  is  1947.  Do  you  believe  it []\|fis- 
sion  to  Moscow]  is  pro-Communist? 

902  “Mr.  Stripling:  Would  you  release  the  film  now, 

in  other  words?  j 

“Mr.  Warner:  No,  we  would  not  release  the  film  now. 
“Mr.  Thomas:  Why  not  release  the  film  now? 

“Mr.  Warner:  Because  of  the  way  Russia  is  handling 
international  affairs  since  the  cessation  of  the  war.  I  con¬ 
sider  in  my  opinion  as  an  American  that  they  are  advo¬ 
cating  Communism  throughout  the  world  and  I  am  not  in 
any  shape,  manner  or  form  in  favor  of  anything  like  that. 
In  fact,  I  despise  and  detest  the  very  word.”  (Tr.  — )  j 

•  #  «  *  *  •  •-  *  • 

j 

i 
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“Mr.  Warner.  We  made  the  film  to  aid  in  the  war  ef¬ 
fort,  which  I  believe  I  have  already  stated. 

“Mr.  Stripling.  Whether  it  was  true  or  not? 

“Mr.  Warner.  As  far  as  I  was  concerned,  I  considered  it 
true  to  the  extent  as  written  in  Mr.  Davies’  book. 

“Mr.  Stripling.  Well,  do  you  suppose  that  your  picture 
influenced  the  people  who  saw  it  in  this  country,  the  mil¬ 
lions  of  people  who  saw  it  in  this  country? 

“Mr.  Warner.  In  my  opinion,  I  can’t  see  how  it  would 
influence  anyone.  We  were  in  war  and  when  you  are 
in  a  fight  you  don’t  ask  who  the  fellow  is  who  is  helping 
you. 

903  “Mr.  Stripling.  Well,  due  to  the  present  condi¬ 
tions  in  the  international  situation,  don’t  you  think 
it  was  rather  dangerous  to  write  about  such  a  disillusion¬ 
ment  as  was  sought  in  that  picture?”  (Tr.  39) 

•  #••••**• 

“Mr.  Stripling.  Those  are  all  the  questions  I  have,  Mr. 
Chairman.  If  you  would  like  some  qualified  reviewer  who 

has  seen  the  picture  to  give  the  Committee - 

“The  Chairman.  That  may  come  at  a  later  date.”  (Tr. 
39,  40) 

•  ####*### 

“Mr.  Menjou.  ...  If  you  want  to  ask  me  if  I  know  of 
any  un-American  propaganda  in  any  pictures  that  I  ap¬ 
peared,  I  will  be  glad  to  give  you  my  thoughts. 

“Mr.  Stripling:  Will  you  give  an  example? 

“Mr.  Menjou:  I  don’t  think  the  picture  ‘Mission  to  Mis- 
cow’  should  have  been  made.”  (Tr.  93) 

(b)  Song  of  Russia  is  another  picture  which  is  attacked: 
“Mr.  Smith.  Do  you  recall  scenes  in  there  at  the  night 
club  where  everybody  was  drinking? 

“Mr.  Mayer.  They  do  in  Moscow. 

“Mr.  Smith.  Do  you  feel  that  that  represents  Russia, 
as  it  is  today? 

“Mr.  Mayer.  I  didn’t  make  it  as  it  is  today,  I  made 
it  when  they  were  our  ally  in  1943. 
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“Mr.  Smith.  Do  you  feel  it  represents  Russia  in  1943 
as  conditions  were  in  Russia?  : 

“Mr.  Mayer.  That  is  what  I  understood,  that  they  go 
to  night  clubs  there  in  Moscow.  If  only  the  rest  of;  the 
Russians  had  a  chance  to  do  the  same  thing,  it  would  be 
fine,  but  they  don’t.  This  picture  was  laid  in  Moscow.” 
(Tr.  76) 

* 

•  *  *  •  •  •  *  »  • 

(Mr.  Stripling:)  “Now,  Mr.  Mayer,  you  stated  that  you 
recently  viewed  the  picture. 

“Mr.  Mayer.  Yes,  sir. 

“Mr.  Stripling.  Is  it  your  opinion  that  there  werei  no 
political  implications  in  it  whatsoever? 

“Mr.  Mayer.  I  am  convinced  of  that.  I  am  under  oath, 
and  if  I  met  my  God  I  would  still  repeat  the  same  thing.” 
(Tr.  81) 

Miss  Ayn  Rand  was  then  put  on  to  analyze  this  picture 
as  the  Committee’s  expert  on  the  point.  i 

(Miss  Rand:)  “Nobody  has  stated  just  what  they  mean 
by  propaganda.  Now,  I  use  the  term  to  mean  that  Com¬ 
munist  propaganda  is  anything  which  gives  a  good  im¬ 
pression  of  Communism  as  a  way  of  life.  Anything  tjias 
sells  people  the  idea  that  life  in  Russia  is  good  and  that 
people  are  free  and  happy  would  be  Communist  prop- 
905  aganda.  *  *  He  starts  playing  the  American  Na¬ 
tional  Anthem  and  the  National  Anthem  dissolves 
into  a  Russian  mob,  with  the  sickle  and  hammer  on  a  red 
flag  very  prominent  above  their  heads.  *  #  #  and  I  am  only 
a  naturalized  American.  That  was  a  terrible  touch  of 
propaganda.”  (Tr.  83)  j 

Other  evidences  of  Communist  propaganda  in  this  pic¬ 
ture  quoted  by  Ayn  Rand  in  her  testimony  are : 

(1)  The  picture  shows  restaurants  which  are  too  pros¬ 
perous  (Tr.  84) ; 

(2)  It  shows  streets  which  are  clean  and  prosperous-* 

looking  (Tr.  84) ;  ) 
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(3)  It  shows  the  famous  Russian  subway  and  a  statute 
of  Stalin  (Tr.  84) ; 

(4)  It  shows  smiling,  happy  children  (Tr.  84) ; 

(5)  Shows  a  luxurious  dance  (Tr.  84) ; 

(6)  Children  in  operetta  costumes  and  brass  bands  (Tr. 
85); 

(7)  A  priest  as  a  constant  companion  and  friend  of  the 
peasants  (Tr.  85) ; 

(8)  Peasants  all  having  radios  (Tr.  86) ; 

(9)  Peasants  have  long  distance  telephones  (Tr.  86) ; 

(10)  Shows  the  Russians  as  being  unprepared;  in  the 
words  of  Ayn  Rand,  “The  poor,  sweet  Russians  were  un¬ 
prepared.’  ’  (Tr.  86); 

(11)  The  showing  of  an  orchestra  conductor  going 
906  to  Russia  during  the  period  of  the  Pact  as  shocking 
propaganda  (Tr.  86) ; 

(12)  A  Russian  girl  saying  she  doesn’t  want  to  leave 
the  country  because  she  has  a  responsibility  for  the  place 
where  she  lives  and  wants  to  build  a  better  life  for  her 
country.  (Tr.  86) ; 

(13)  A  girl  saying  that  the  culture  “we  have  been 
building”  will  never  die.  (Tr.  87) ; 

(Miss  Rand:)  “Now,  then,  Taylor’s  manager,  who  is 
played  I  believe  by  Benchley,  an  American,  tells  her  that 
she  should  leave  the  country,  but  when  she  refuses  and 
wants  to  stay,  here  is  the  line  he  uses:  He  tells  her  in  an 
admiring  friendly  way  that  ‘You  are  a  fool,  but  a  lot  of 
fools  like  you  died  on  the  village  green  at  Lexington.’  ” 

“Now,  I  submit  that  that  is  blasphemy,  because  the  men 
at  Lexington  were  not  fighting  just  a  foreign  invader. 
They  were  fighting  for  freedom  and  what  I  mean — and  I 
intend  to  be  exact — is  they  were  fighting  for  political 
freedom  and  individual  freedom.  They  were  fighting  for 
the  rights  of  man.  To  compare  them  to  somebody,  any¬ 
body  fighting  for  a  slave  state,  I  think  is  dreadful.”  (Tr. 
87) 

The  sum  total  of  the  “propaganda”  is  summarized  as 
follows : 
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907  “Mr.  Wood:  It  portrayed  the  people  of  Russia 
in  a  better  economic  and  social  position  than  they 

occupied? 

“Miss  Rand:  That  is  right.”  (Tr.  88)  The  testimony 
of  Ayn  Rand  continues: 

“Mr.  McDowell:  You  paint  a  very  dismal  picture  of 
Russia.  You  made  a  great  point  about  the  number  of 
children  who  were  unhappy.  Doesn’t  anybody  smile  in 
Russia  any  more? 

“Miss  Rand:  Well,  if  you  ask  me  literally,  pretty  much 
no. 

“Mr.  McDowell:  They  don’t  smile? 

“Miss  Rand:  Not  quite  that  way,  no.  If  they  do,  it  is 
privately  and  accidentally.  Certainly,  it  is  not  social. 
They  don’t  smile  in  approval  of  their  system. 

“Mr.  McDowell:  Well,  all  they  do  is  talk  about  food. 
“Miss  Rand:  That  is  right. 

“Mr.  McDowell:  That  is  a  great  change  from  the  Rus¬ 
sians  I  have  always  known,  and  I  have  known  a  lot  of  them. 
Don’t  they  do  things  at  all  like  Americans?  Don’t  they 
walk  across  town  to  visit  their  mother-in-law  or  somebody? 

“Miss  Rand:  Look,  it  is  very  hard  to  explain.  It  is 
almost  impossible  to  convey  to  a  free  people  what  it  is 
like  to  live  in  a  totalitarian  dictatorship.  I  can  tell  you  a 
lot  of  details.”  (Tr.  90) 

908  Mr.  Stripling.  Mr.  Taylor,  have  you  ever  partici¬ 
pated  in  any  picture  as  an  actor  which  you  considered 

contained  Communist  propaganda  ? 

Mr.  Taylor.  I  assume  you  are  now  referring  to  Song!  of 
Russia.  I  must  confess  that  I  objected  strenuously  to  doing 
Song  of  Russia  at  the  time  it  was  made.  I  felt  that  it,!  to  ' 
my  way  of  thinking  at  least,  did  contain  Communist  propa¬ 
ganda.  However,  that  was  my  personal  opinion.  A  lot 
of  my  friends  and  people  whose  opinions  I  respect  did  not 
agree  with  me. 

When  the  script  was  first  given  me  I  felt  it  definitely 
contained  Communist  propaganda  and  objected  to  it  upon 
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that  basis.  I  was  assured  by  the  studio  that  if  there  was 
Communist  propaganda  in  that  script  it  would  be  elimi¬ 
nated.  I  must  admit  that  a  great  deal  of  the  things  to 
which  I  objected  were  eliminated. 

Another  thing  which  determined  my  attitude  toward  Song 
of  Russia  was  the  fact  that  I  had  recently  been  com¬ 
missioned  in  the  Navy  and  was  awaiting  orders.  I  wanted 
to  go  ahead  and  get  in  the  Navy.  However,  it  seems  at 
the  time  there  were  many  pictures  being  made  to  more  or 
less  strengthen  the  feeling  of  the  American  people  toward 
Russia. 

I  did  Song  of  Russia.  Idon’t  think  it  should  have  been 
made.  I  don’t  think  it  would  be  made  today. 

909  (c)  North  Star 

(Mr.  Menjou:)  “I  also  do  not  think  that  the  pic¬ 
ture  “North  Star”  was  a  true  picture,  from  what  I  have 
been  able  to  learn  after  reading  over  150  books  on  the  sub¬ 
ject.  This  was  a  picture  showing  the  German  attack  on  the 
Russians  and  certain  parts  of  it  were  not  true.  It  has  been 
quite  some  time  ago  since  I  saw  the  picture.  I  thought 
that  picture  would  have  been  better  unmade.  Fortunately, 
those  pictures  unsuccessful.”  (Tr.  93) 

Other  general  testimony  on  this  point  follows: 

Mr.  Smith.  Mr.  McGuinness,  in  your  opinion  were  any 
pictures  made  during  the  period  June  1941  through  1945 
which  you  would  consider  pro-Communist  pictures? 

Mr.  McGuinness.  During  the  period  of  the  war,  when 
I  would  prefer  to  call  them  pro-Soviets  more  so  than  pro- 
Communist,  there  were  three  pictures  made  which  have 
been  discussed  before  this  Committee:  Mission  to  Moscow, 
which,  in  my  opinion,  distorted  history;  North  Star,  and 
Song  of  Russia,  which  represented  Russia  as  a  never-never 
land,  flowing  with  milk  and  honey.  I  never  regarded  them 
too  seriously  since  they  were  made  during  the  war.  In 
fact,  I  looked  on  them  as  a  form  of  intellectual  lend- 
lease. 

910  4.  The  Committee  repeatedly  attacks  what  it  calls 
“Communist  ideology”  in  motion  pictures: 
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(a)  “Mr.  Vail.  At  this  stage  we  have  no  law.  There 
is  a  question  as  to  whether  we  shall  have  a  law  to  legalize 
(sic)  Communism.  But  we  have  to  recognize  that  the  mo¬ 
tion  picture  industry  is  one  of  the  channels  through  which 
is  established  the  groundwork  for  the  eventual  destruc¬ 
tion  by  force,  that  you  spoke  of  a  little  while  ago. 

“Don’t  you  think  it  is  a  job  of  the  industry,  theri,  to 
prevent  the  insertion  of  the  tentacles  of  the  communistic 
ideology  through  your  industry? 

“Mr.  Warner.  Spoaking  as  an  individual  American, 
with  each  man  in  the  industry  having  a  responsibility,  I 
feel  like  you  do.  I  feel,  likewise,  in  the  free  press,  the 
radio,  and  the  theatre  to  a  degree  more  or  less,  that 

911  everybody  is  very,  very  cognizant  of  the  duty  that 
they  are  entrusted  with,  in  the  dissemination  of  the 

American  way  of  life.”  (Tr.  53) 

(b)  Thus  witnesses  like  Mr.  Wood  are  put  on  the  stand 
to  testify  that  what  the  Committee  thinks  is  good  and  what 
Mr.  Wood  thinks  is  good  is  kept  out  of  motion  pictures 
(Tr.  54). 

“Mr.  Wood:  Well,  unquestionably  they  are  always  try¬ 
ing.  It  is  very  difficult  for  the  American  people  to  under¬ 
stand  what  you  mean  by  Communist  propaganda  in  pic¬ 
tures.  You  might  refer  to  some  picture,  something  is  men¬ 
tioned,  and  they  say,  ‘  That  is  ridiculous,  there  is  no  propa¬ 
ganda  there,’  because  they  are  looking  for  some  howl  for 
Stalin  or  showing  the  Russian  way  of  life.  But  they  don’t 
show  that.  They  have  nothing  to  sell.  All  they  want 
to  do  is  try  to  unsell  America. 

“Mr.  Stripling.  That  can  be  done  just  as  effectively 
by  leaving  stuff  out  of  pictures  as  by  putting  it  in? 

“Mr.  Woods:  Yes.  They  don’t  want  to  show  the  Amer¬ 
ican  way  of  life.”  (Tr.  60) 

(c)  “Mr.  Nixon:  Then  your  objection  is  simply  that  ^rou 
believe  it  is  essential  that  the  knife  cut  both  ways,  that 

pictures  can  be  made  pointing  out  the  true  state  of 

912  conditions  in  the  United  States,  pictures  can1  be 
made  pointing  out  the  good  features  of  our  system 
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of  government  and  our  economic  system,  as  well  as  the  bad, 
but  wbat  you  object  to  is  the  line  which  is  followed  by  some 
of  the  people  in  Hollywood  who  are  interested  only  in 
pointing  up  that  side  which  will  promote  eventually  the 
changing  of  our  system  of  government  and  setting  up  in 
its  place  a  Communist  system  of  government? 

“Mr.  Wood::  :Very  definitely,  yes;  I  agree. 

“Mr.  Nixon:  What  is  involved  is  that  those  who  fol¬ 
low  the  Communist  line  in  Hollywood  believe  in  a  free 
screen  and  a  free  press  and  free  speech  only  for  the  pur¬ 
pose  of  pointing  up  and  advocating  their  own  political 
ideas  and  the  system  of  govermnent  which  they  would  like 
to  set  up  in  the  United  States? 

“Mr.  Wood:  Yes,  sir;  the  only  reason  they  support  that 
idea  is  to  tear  us  down.  That  is  all.”  (Tr.  65) 

(d)  The  Committee  finally  finds  itself  in  the  position  of 
getting  testimony  that  the  “Communists”  do  not  put 
“Communist  propaganda”  in  the  pictures,  but  that  non- 
Communists  do. 

“Mr.  Smith.  Are  there  any  Communists,  to  your  knowl¬ 
edge,  in  Metro-Goldwvn-Mayer? 

“Mr.  Mayer.  They  have  mentioned  two  or  three 
913  writers  to  me  several  times.  There  is  no  proof  about 
it,  except  they  mark  them  as  Communists,  and  when 
I  look  at  the  pictures  they  have  written  for  us  I  can’t  find 
once  where  they  have  written  something  like  that. 
Whether  they  think  they  can’t  get  away  with  it  in  our  place, 
or  what,  I  can’t  tell  you,  but  there  are  the  pictures  and  they 
will  speak  for  themselves.  I  have  as  much  contempt  for 
them  as  much  as  anybody  living  in  this  world. 

•  #*•••#** 

“Mr.  Smith.  Have  you  observed  any  efforts  on  their 
part  to  get  Communist  propaganda  into  their  pictures? 

“Mr.  Mayer.  I  have  never  heard  of  any. 

“Mr.  Smith.  Do  you  personally  read  the  scripts? 

“Mr.  Mayer.  Some  of  them;  a  great  many. 
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‘  ‘  Mr.  Smith.  Do  you  personally  know  if  any  efforts;  were 
made  to  get  Communist  propaganda  into  the  pictures,  j 

“Mr.  Mayer.  I  caught  something  in  a  script  recently 
that  was  anything  but  Communist  connected.  They  are 
just  as  violent  against  them  as  I  or  you  and  yet  there!  were 
two  scenes  and  they  couldn’t  believe  I  was  right  and  1  had 
to  read  it  to  them.  They  were  not  Communists  who  wrote 
it,  but  they  set  the  scenes  perfectly  and  we  changed  it  and 
took  it  out.  We  found  some  other  medium  to  correct 
the  situation.”  (Tr.  72,  73) 

914  (e)  The  pattern  is  again  highlighted  by  the  fact 

that  one  witness  testified  that  he  kept  Communism 
out  of  a  picture  by  refusal  to  permit  reference  to  a  collec¬ 
tive  farm,  while  another  witness  stated  that  the  result  of 
keeping  out  such  reference  was  to  put  Communist  propa¬ 
ganda  into  the  picture. 

“Mr.  Smith.  Did  you  read  the  first  script,  Mr.  Mayer? 

“Mr.  Mayer.  Yes,  sir. 

“Mr.  Smith.  What  was  your  opinion  at  that  time?  , 

“Mr.  Mayer.  They  had  farm  collectivism  in  it  and  I 
throw  it  out  and  said,  ‘This  will  not  be  made  until  | they 
give  me  the  story  they  told  me  originally  when  I  approved 
the  making  of  it.  ’ 

“Mr.  Smith.  In  other  words,  the  first  script,  in  your 
opinion,  was  not  producable  ? 

“Mr.  Meyer.  Not  the  first. 

“Mr.  Smith.  Why  not? 

“Mr.  Mayer.  Because  I  will  not  preach  any  ideology  ex¬ 
cept  Americanism,  and  I  don’t  even  treat  that,  I  let  that 
take  its  own  course  and  speak  for  itself. 

“Mr.  Smith.  That  showed  an  ideology  or  condition,  so 
far  as  Russia  is  concerned,  that  you  did  not  approve  of? 

“Mr.  Mayer.  I  wouldn’t  have  it. 

“Mr.  Smith.  As  to  the  last  script,  then,  was  the  script, 
in  your  opinion,  satisfactorily  cleaned  up? 

“Mr.  Mayer.  I  think  so;  yes,  sir.  j 

“Mr.  Smith.  Who  was  responsible,  if  you  know, 


915 


498 


for  taking  the  collectivism,  and  other  things,  out  of  the 
script  ? 

“Mr.  Mayer.  I  ordered  it  out,  and  the  producer  said  it 
would  all  be  rewritten,  and  it  was.  That  is  why  Taylor 
was  delayed  getting  into  the  service.”  (Tr.  75) 

Compare  this  testimony  with  the  testimony  of  Ayn  Rand 
concerning  the  same  picture  ( Song  of  Russia) : 

(Miss  Rand:)  “Then  the  peasant  proceeds  to  show  Tay¬ 
lor  how  they  live.  He  shows  him  his  wonderful  tractor 
It  is  parked  somewhere  in  his  private  garage.  He  shows 
him  the  grain  in  his  bin  and  Taylor  says,  ‘That  is  wonder¬ 
ful  grain/  Now,  it  is  never  said  that  the  peasant  does  not 
own  this  tr  *ctor  or  this  grain  because  it  is  a  collective  farm. 
He  couldn’t  have  it.  It  is  not  his.  But  the  impression  he 
gives  to  Americans,  who  wouldn’t  know  any  differently, 
is  that  certainly  it  is  this  peasant’s  private  property,  and 
that  is  how  he  lives:  He  has  his  own  tractor  and  his  own 
grain.  Then  it  shows  miles  and  miles  of  plowed  fields.” 
(Tr.  85) 

916  Mr.  Stripling.  Mr.  Brecht,  is  it  true  that  you  have 
written  a  number  of  very  revolutionary  poems,  plays 
and  other  writings? 

•  *««*•### 

Mr.  Stripling.  In  1930  did  you,  with  Hanns  Eisler,  write  a 
play  entitled  “Die  Massnahme”? 

Mr.  Brecht.  Die  Massnahme. 

Mr.  Stripling.  Did  you  write  such  a  play? 

Mr.  Brecht.  Yes;  yes. 

Mr.  Stripling.  Would  you  explain  to  the  Committee  the 
theme  of  that  play — what  it  dealt  with? 

Mr.  Brecht.  Yes ;  I  will  try  to. 

Mr.  Stripling.  First,  explain  what  the  title  means. 

Mr.  Brecht.  Die  Massnahme  means  (speaking  in  Ger¬ 
man). 

Mr.  Baumgardt.  Measures  to  be  taken,  or  steps  to  be 
taken — measures. 

Mr.  Stripling.  Could  it  mean  disciplinary  measurees  ? 
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Mr.  Baumgardt.  No;  not  disciplinary  measures;  i^o.  It 
means  measures  to  be  taken. 

j 

Mr.  McDowell.  Speak  into  the  microphone. 

Mr.  Baumgardt.  It  means  only  measures  or  stepsj  to  be 

taken. 

Mr.  Stripling.  All  right. 

You  tell  the  committee  now,  Mr.  Brecht - 

Mr.  Brecht.  Yes. 

Mr.  Stripling  (continuing).  What  this  play  dealt;  with. 

Mr.  Brecht.  Yes.  This  play  is  the  adaption  of  an  old 
religious  Japanese  play  and  is  called  No  Play,  and  follows 
quite  closely  this  old  story  which  shows  the  devotion  for  an 
ideal  until  death. 

917  Mr.  Stripling.  What  was  that  ideal,  Mr.  Brecht  ? 

Mr.  Brecht.  The  idea  in  the  old  play  was  a  re¬ 
ligious  one.  This  young  people - 

Mr.  Stripling.  Didn’t  it  have  to  do  with  the  Comipunist 
Party? 

Mr.  Brecht.  Yes. 

Mr.  Stripling.  And  discipline  within  the  Communist 
Party? 

Mr.  Brecht.  Yes,  yes;  it  is  a  new  play,  an  adaptation. 
It  had  as  a  background  the  Russia-China  of  the  years;  1918 
or  1919,  or  so.  There  some  Communist  agitators  went  to 
a  sort  of  no  man ’s  land  between  the  Russia  which  then  was 
not  a  state  and  had  no  real - 

Mr.  Stripling.  Mr.  Brecht,  may  I  interrupt  you?  Would 
you  consider  the  play  to  be  pro-Communist  or  anti-Com- 
munist,  or  would  it  take  a  neutral  position  regarding  Com¬ 
munists  ? 

Mr.  Brecht.  No ;  I  would  say — you  see,  literature  has  the 
right  and  the  duty  to  give  to  the  public  the  ideas  of  the 
time.  Now,  in  this  play — of  course,  I  wrote  about  20  plays, 
but  in  this  play  I  tried  to  express  the  feelings  and  the  ideas 
of  the  German  workers  who  then  fought  against  Hitler.  I 
also  formulated  in  an  artistic - 
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Mr.  Stripling.  *  *  *  Now,  Mr.  Brecht,  will  you  tell  the 
committee  whether  or  not  one  of  the  characters  in  this  play 
was  murdered  by  his  comrade  because  it  was  in  the  best 
interest  of  the  party,  of  the  Communist  Party ;  is  that  true  ? 

Mr.  Brecht.  No,  it  is  not  quite  according  to  the  story. 

Mr.  Stripling.  Because  he  would  not  bow  to  discipline 
he  was  murdered  by  his  comrades,  isn’t  that  true? 

Mr.  Brecht.  No;  it  is  not  really  in  it.  You  will  find 
when  you  read  it  carefully,  like  in  the  old  Japanese 
918  play  where  other  ideas  were  at  stake,  this  young 
man  who  died  was  convinced  that  he  had  done  dam¬ 
age  to  the  mission  he  believed  in  and  he  agreed  to  that 
and  he  wras  about  ready  to  die  in  order  not  to  make  greater 
such  damage.  So,  he  asks  his  comrades  to  help  him,  and 
all  of  them  together  help  him  to  die.  He  jumps  into  an 
abyss  and  they  lead  him  tenderly  to  that  abyss,  and  that  is 
the  story. 

The  Chairman.  I  gather  from  your  remarks,  from  your 
answer,  that  he  was  just  killed,  he  was  not  murdered? 

Mr.  Brecht.  He  wanted  to  die. 

The  Chairman.  So  they  kill  him? 

Mr.  Brecht.  No;  they  did  not  kill  him — not  in  this  story. 
He  killed  himself.  They  supported  him,  but  of  course  they 
had  told  him  it  were  better  when  he  disappeared,  for  him 
and  them  and  the  cause  he  also  believed  in. 

Mr.  Stripling.  Yes,  have  many  of  your  writings  been 
based  upon  the  philosophy  of  Lenin  and  Marx? 

Mr.  Brecht.  No;  I  don’t  think  that  is  quite  correct,  but, 
of  course,  I  studied,  had  to  study  as  a  playwright  who  wrote 
historical  plays.  I,  of  course,  had  to  study  Marx’s  ideas 
about  history.  I  do  not  think  intelligent  plays  today  can 
be  written  without  such  study.  Also,  history  now  written 
now  is  vitally  influenced  by  the  studies  of  Marx  about 
history. 

Mr.  Brecht.  Yes ;  I  collaborated.  I  wrote  that  song  and 
he  only  wrote  the  music. 
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Mr.  Stripling.  You  wrote  the  song? 

Mr.  Brecht.  I  wrote  the  song. 

Mr.  Stripling.  Would  you  recite  to  the  committee  the 
words  of  that  song? 

919  Mr.  Brecht.  Yes;  I  would.  May  I  point  out  that 
song  comes  from  another  adaptation  I  made  of  Gor¬ 
ky’s  play,  Mother.  In  this  song  a  Russian  worker  woman 
addresses  all  the  poor  people. 

Mr.  Stripling.  It  was  produced  in  this  country,  wasn’t 
it? 


Mr.  Brecht.  Yes,  ’35,  New  York. 

Mr.  Stripling.  Now,  I  will  read  the  words  and  ask  you 
if  this  .is  the  one.  j 

Mr.  Brecht.  Please.  j 

Mr.  Stripling.  (Reading*) :  i 

*■  Learn  now  the  simple  truth,  you  for  whom  the  tiipe  has 
come  at  last;  it  is  not  too  late. 

“Learn  now  the  ABC.  It  is  not  enough  but  learn  it  still. 
“Fear  not,  be  not  downhearted.  Again  you  must  ilearn 

the  lesson,  you  must  be  ready  to  take  over -  j 

Mr.  Brecht.  No,  excuse  me  that  is  the  wrong  translation. 
That  is  not  right.  (Laughter)  Just  one  second,  and  I  will 
give  you  the  correct  text.  i 

Mr.  Baumgardt.  The  correct  translation  would  be,  “You. 
must  take  the  lead.” 

Mr.  Stripling  (reading) : 

“Forward,  we’ve  not  forgotten  our  strength  in  the  fights 
we’ve  won;  | 

“No  matter  what  may  threaten,  forward,  not  forgotten 
how  strong  we  are  as  one ; 

“Only  these  our  hands  now  acting,  build  the  road,  the 
walls,  the  towers.  All  the  world  is  of  our  making. 

“What  of  it  can  we  call  ours?”  j 

The  refrain: 

“Forward.  March  on  to  the  tower,  through  the  city,  by 
land  the  word; 

“Forward.  Advance  it  on.  Just  whose  city  is 
920  the  city?  Just  whose  world  is  the  world? 
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“Forward,  we’ve  not  forgotten  our  union  in  hun¬ 
ger  and  pain  no  matter  what  may  threaten,  forward,  we ’ve 
not  forgotten. 

“We  have  a  world  to  gain.  We  shall  free  the  world  of 
shadow;  every  shop  and  every  room,  every  road  and  every 
meadow. 

“All  the  world  will  be  our  own.” 

Did  you  write  that,  Mr.  Brecht? 

Mr.  Brecht.  No.  I  wrote  a  German  poem,  but  that  is 
very  different  from  this.  (Laughter) 

921  The  Chairman.  Mrs.  Rogers,  what  can  we  do  to 
wake  up  the  industry  to  produce  more  really  Ameri¬ 
can  pictures? 

Mrs.  Rogers.  I  think  you  are  doing  it. 

The  Chairman.  You  think  we  are  doing  it? 

Mrs.  Rogers.  Yes,  sir. 

Mr.  Stripling.  Well,  I  was  wondering,  Mr.  Johnston, 
since  you  have  covered  all  of  this  by  a  code  whether  or  not 
there  is  any  branch  of  your  association  which  has  as  its 
purpose  the  detection  of  propaganda  which  might  be  detri¬ 
mental  to  our  system  of  government. 

Do  you  have  anyone,  for  example,  who  checks  pictures  to 
determine  whether  or  not  they  are  propaganda  for  a  for¬ 
eign  government,  or  do  they  check  only  from  a  moral 
standpoint.  How  far  does  your  code  extend? 

Mr.  Johnston.  The  chapters  cover  particular  applica¬ 
tions:  “Crimes  against  the  law;  sex” — you  have  heard  of 
that,  I  presume ;  ‘  ‘  vulgarity ;  obscenity ;  profanity ;  costume ; 
dances,  religion;  locations;  national  feelings;  titles;  and 
repellant  subjects.” 

Now,  there  is  nothing  in  here  about  propaganda.  We 
feel  that  it  is  the  duty  of  each  motion  picture  producer  to 
determine  what  goes  on  the  screen,  just  like  it  is  the  duty 
of  each  newspaper  publisher  to  determine  what  goes  into 
a  newspaper. 

Mr.  Stripling.  You  draw  a  line,  however,  there  with  your 
code,  don’t  you? 

Mr.  Johnston.  We  draw  a  line  only  on  those  lines  which 
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offend  a  sense  of  morals  or  decency.  This  is  all  the  code  is 
supposed  to  cover. 

The  Chairman.  There  is,  however,  an  equally  dangerous 
phase  of  this  inquiry  which  deals  with  Communist 

922  propaganda  in  various  motion  pictures  and  the  tech¬ 
niques  employed.  At  the  present  time  the  com|mit- 

tee  has  a  special  staff  making  an  extensive  study  of  this 
phase  of  the  committee’s  inquiry.  Either  the  full  commit¬ 
tee  or  a  subcommittee  will  resume  hearings  on  this  mat¬ 
ter  in  the  near  future,  either  in  Washington  or  in  Los 
Angeles,  at  which  time  those  persons  whose  Communist 
records  the  committee  has  will  be  given  an  opportunity  to 
appear  before  the  committee  to  confirm  or  deny  those  affili¬ 
ations.  We  will  also  have  a  number  of  witnesses  who  will 
deal  with  propaganda  in  the  films  and  the  techniques  em¬ 
ployed. 

923  Mr.  Stripling.  Now,  Mr.  Schary,  I  read  this  letter 
for  one  purpose.  Several  of  the  writers  who  are  j  as¬ 
signed  here  to  do  certain  portions  of  the  program  have  been 
identified  before  this  committee  as  being  members  of  the 
Communist  Party.  They  have  likewise  refused  to  deny 
that  they  are  members  of  the  Communist  Party.  If  you 
had  such  an  assignment  to  do  over  again,  would  you  call 
upon  men  who  had  been  identified  before  a  Committee  of 
Congress  and  men  who  had  refused  to  deny  before  a  C6m- 
mittee  of  Congress,  to  write  these  various  assignments? 

Mr.  Schary.  If  I  were  assigned  today  as  I  was  at  that 
time  by  the  city  to  do  a  memorial  program  to  President 
Roosevelt,  some  of  my  selections  on  that  list  might  be 
different. 

At  the  time  that  memorial  was  written  it  was  shortly 
after  the  death  of  Franklin  Roosevelt.  These  "writers  were 
all  people  connected  with  the  War  Mobilization  Board  and 
I  asked  for  help  in  the  arranging  of  this  program  because 
we  were  desperately  in  need  of  time. 

I  can  only  say  again  that  these  men  at  that  time  wrot$ 
speeches  that  I  thought  were  very  American  and  very  much 
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in  tribute  to  the  President.  They  had  nothing  subversive 
in  them. 

Mr.  Stripling.  Are  you  now  producing,  is  your  company 
producing  a  picture  based  upon  the  book  entitled,  “Ra¬ 
chael”  written  by  Howard  Fast? 

Mr.  Schary.  Yes,  that  is  a  short  story  called  “Rachael”. 

Mr.  Stripling.  Written  by  Howard  Fast? 

Mr.  Schary.  Yes.  It  was  purchased — I  think  the  stu¬ 
dio  has  owned  it  since  1936. 

Mr.  Stripling.  Are  you  familiar  with  the  Communist 
record  of  Howard  Fast? 

924  Mr.  Schary.  I  am  familiar  with  it,  yes. 

Mr.  Stripling.  He  is  a  publicly  avowed  Com¬ 
munist? 

Mr.  Scary.  Yes;  that  is  right. 

Mr.  Stripling.  You  have  no  objection,  then,  to  producing 
the  works  of  Communists? 

Mr.  Schary.  The  point  I  want  to  make,  Mr.  Stripling,  is 
that  I  did  not  purchase  the  story  Rachael.  That  was  pur¬ 
chased  before  I  got  there.  When  I  got  there  and  reviewed 
the  material  there  was  a  script  already  written,  a  script 
of  Rachael,  and  I  found  it,  I  must  say,  a  very  charming 
story,  not  political  whatsoever.  It  is  a  picture  of  American 
pioneer  life  in  the  early  1800’s  and,  as  a  matter  of  fact, 
the  film  has  been  completed.  There  is  nothing  whatever 
political  in  it. 

925  C.  The  full  impact  of  the  type  of  censorship  that 
the  Committee  seeks  to  impose  is  made  evident  by 

what  it  considers  Communist  propaganda. 

The  “subtle”  nature  of  the  “propaganda”  attacked  in¬ 
dicates  the  completeness  of  the  control  involved. 

(a)  (Mr.  Warner:)  “There  is  one  little  thing  where 
the  fellow  on  the  train  said,  ‘Mv  name  is  Jones,  so  I  can’t 
get  a  job.’  It  was  this  kid  named  Diamond,  a  Jewish  boy, 
in  the  Marines,  a  hero  at  Guadalcanal.  •  *  *  Some  of 
these  lines  have  innuendos  and  double  meanings,  and  things 
like  that,  and  you  have  to  take  eight  or  ten  Harvard  law 
courses  to  find  out  what  they  mean.”  (Tr.  15) 
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(b)  “The  Chairman:  Don’t  yon  think  it  would  be  very 
foolish  for  a  Communist  or  a  Communist  sympathizer  to 
attempt  to  write  a  script  advocating  the  overthrow  of  the 
Government  by  force  or  violence? 

*  *  *  •  •  *  #  *  • 

“Mr.  Warner:  It  would  not  only  be  foolish,  it  would  be 
something  they  could  not  get  away  with  in  the  American 
motion  picture  industry  in  California,  or  anywhere  else. 

“The  Chairman:  Exactly.  So  what  would  they  do? 
They  would  put  in  slanted  lines  wherever  they  could  and 
that  is  what  you  have  been  trying  to  keep  out? 

“Mr.  Warner.  That  is  correct. 

1  ‘  The  Chairman :  That  is  why  you  have  been  doing 

926  exactly  the  same  thing  in  your  business  that  we  Have 
been  attempting  to  do  in  ours? 

“Mr.  Warner.  That  is  correct. 

“The  Chairman:  You  have  detected  these  slanted  lines, 
lines  that  Communists  or  un-Americans,  as  you  call  them, 
would  try  to  put  in?”  (Tr.  17) 

(c)  “Mr.  Menjou:  Oh,  yes,  I  believe  that  under  certain 
circumstances  a  Communistic  director,  a  Communistic  writ¬ 
er,  or  a  Communistic  actor,  even  if  he  were  under  orders 
from  the  head  of  the  studio  not  to  inject  Communism  or  un- 
Americanism  or  subversion  into  pictures,  could  easily  sub¬ 
vert  that  order,  under  the  proper  circumstances,  by  a  look, 
by  an  inflection,  by  a  change  in  the  voice.  I  think  it  coiild 
be  easily  done.  I  have  never  seen  it  done,  but  I  think  it 
could  be  done. 

“Mr.  Stripling.  You  don’t  know  of  any  examples? 

“Mr.  Menjou:  I  cannot  think  of  one  at  the  moment,  ho, 
sir.”  (Tr.  94,  95) 

927  “Mr.  Warner.  Another  line :  ‘  You  can’t  walk  aldng 
the  street  and  spit  unless  you  hit  a  college  man.  ’ 

“They  write  about  21  cylinder  heads  that  were  broken. 
They  can’t  write  about  the  1,500,000  good  airplane  motors 
produced.  These  are  the  kind  of  things  they  write  about. 
That  play  disgusted  me.  I  almost  got  into  a  fist  fight  in 
the  lobby. 
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“I  said,  ‘How  dare  they/  They  wrote  about  21  little 
cylinder  heads  that  were  cracked.  And  the  play  is  a  good 
play,  but  it  has  all  of  this  stuff  in  it.  In  fact,  it  won  the 
critics’  award  in  New  York,  and  was  directed  by  a  chap 
named  Elia  Kazan  who  is  now  at  Twentieth  Century  Fox 
as  a  director.  He  directed  Boomerang  and  is  now  going 
somewhere  to  make  a  picture  for  them.”  (Tr.  50) 

(b)  “Mr.  Warner.  Screening  pictures  for  subversive 
messages,  that  is  the  cardinal  point.  We  wratch  every¬ 
thing.  One  fellow  came  up  and  objected  and  found  fault 
with  the  destruction  of  the  Indians  and  w’hat  not  in  order 
for  the  white  men  to  build  a  railroad  out  west.  WTiether 
it  is  true  or  false  I  don’t  know.  I  really  don’t  know  be¬ 
cause  I  wasn’t  there.  He  said,  ‘There  is  no  reason  why 
we  can’t  do  that  because  it  is  in  the  schoolbooks.  They 
have  been  writing  about  it  for  almost  100  years  and  it  is 
a  fact.’  Then  he  recited  a  picture  that  we  made  about  the 
railroad  barons,  or  whatever  you  want  to  call  them  in  the 

East,  a  picture  called  Saratoga  Trunk,  directed  by 
928  Sam  Wood,  a  very  fine  man.  If  you  saw  that  film 
you  will  remember  Gary  Cooper  and  Ingrid  Berg¬ 
man.  It  came  out  a  couple  of  years  ago.  The  men  were 
trying  to  steal  railroads  from  one  another.  I  don’t  know, 
they  called  them  robber  barons  or  something  of  that  nature. 
They  come  back  with  those  kinds  of  things,  ‘You  permitted 
it  in  Saratoga  Trunk  and  you  don’t  let  it  go  here.’ 

“That  is  the  way  I  feel  about  it.  This  is  really  not  about 
Indians.  It  is  really  about  the  building  of  the  West.’ 
They  have  the  routine  of  the  Indians  and  the  colored  folks. 
That  is  always  their  set-up.”  (Tr.  51,  52) 

(c)  “Mr.  Stripling:  Can  you  tell  the  committee  whether 
or  not  in  the  past  there  have  been  efforts  to  discredit  cer¬ 
tain  institutions  of  the  American  government  by  con¬ 
stantly  referring  to  the  members  of  Congress  as  being 
crooks,  and  so  forth,  in  the  pictures? 

“Mr.  Wood :  I  think  there  has  been  an  effort.  Of  course, 
if  you  go  back  in  pictures  you  will  find  frequently  the 
banker  or  the  man  in  public  life,  the  doctor,  any  one  of 
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them  would  be  the  heavy  in  the  picture.  I  think  it  is 
particularly  bad  if  that  is  constantly  shown,  every!  night 
you  go  to  the  pictures  you  see  a  dishonest  banker,  or  Sena¬ 
tor,  you  begin  to  think  that  the  whole  system  is  Wrong. 
That  is  the  way  they  work  on  it.  They  figure  if  you  can 
break  down  or  destroy  the  confidence  of  the  people  in  the 
government,  or  the  gentlemen  who  are  executing 

929  it,  then  it  is  a  very  simple  thing  to  have  a  ne\tr  idea 
for  them — and,  believe  me,  they  have  got  one  for 

you,  too.”  (Tr.  61) 

(d)  “Mr.  Moffitt:  *  #  *  There  is  also  the  campaign 

against  religion,  where  the  minister  will  be  shown  as  the 
tool  of  his  richest  parishioner,  where  it  will  be  inferred 
that  the  policies  of  an  entire  diocese,  let  us  say,  of  the  Epis¬ 
copal  Church,  are  dictated  by  a  rich  reactionary  woman, 
where  it  will  be  inferred  that  an  honest  clergyman  is  inter- 
ferred  with  in  his  duties  to  the  poorer  members  of  hisi  dio¬ 
cese  by  rich  and  reactionary  women.  ! 

“There  has  also  been  the  Party  line  of  making  the  re¬ 
turned  soldier  fear  that  the  world  is  against  him,  that  the 
American  principle  is  against  him,  that  business  is  against 
him,  that  the  free  enterprise  system  is  against  him.  You 
will  see  picture  after  picture  in  which  the  banker  is  pre¬ 
sented  as  an  unsympathetic  man,  who  hates  to  give  a  GI 
a  loan.  In  connection  with  that,  I  have  a  note  here,  based 
on  my  own  inquiry,  that  I  would  like  to  read.”  (Tr.  122) 

(e)  (Mr.  Moffit:)  “Mr.  Lavery  follows  the  Communist 
tactic  of  scaring  Americans  to  death  with  their  own  atom 
bomb.  Ever  since  the  armistice  it  seems  to  me  that !  the 
people  of  the  United  States  have  been  engaged  in  one  of 
the  great  moral  experiments  in  the  history  of  mankind. 

For  the  first  time,  a  people  have  had  in  their 

930  hands  an  invincible  weapon  and  their  sole  concern 
has  been  how  not  to  use  it.  In  exchange  for  that, 

the  leftists  have  called  us  warmongers.  They  have  insisted 
that  we  are  imperialists,  though  we  have  taken  no  territory 
and  the  Russians  have.  And  they  have  persistently  j  in¬ 
sisted  that  if  we  didn’t  behave  ourselves,  if  we  didn’t 
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cease  to  be  warmongers,  if  we  didn’t  cease  to  be  imperial¬ 
ists  who  get  nothing,  that  we  would  be  blown  to  death  by 
our  own  atom  bomb. 

“Now,  Mr.  Lavery  promotes  that  same  idea  in  this  play. 
One  line  says,  ‘I  met  a  Russian  the  other  day.  He  wanted 
to  bet  me  the  Russians  could  smash  just  as  many  atoms  as 
we  could.  But  I  was  smart.  I  wouldn’t  bet  him.’  There 
is  another  line.  The  heroine’s  brother  remonstrating  with 
her  for  having  spent  her  last  thousand  dollars  to  go  to 
Europe  to  escape  from  the  air  of  Washington,  which  she 
found  very  oppressive,  says,  ‘Sure,  but  I’m  a  pretty  smart 
fellow,  getting  smarter  all  the  time.  I  didn’t  have  to  take 
my  last  thousand  dollars  and  throw  it  away  on  one  last  look 
at  the  vanishing  continent  of  Europe.  No,  sir.  I  save  my 
money.  I  got  all  the  disillusionment  I  wanted  right  here 
at  home.  I  just  stood  up  night  after  night  in  the  best 
Washington  bars  with  the  best  Senators  and  the  best  Con¬ 
gressmen  and  the  best  everybody,  and  you  know  what,  I 
feel  just  as  awful  as  you  do  and  I  never  left  home  at 
all’  jf 

931  (g)  (Mr.  Moffit:)  “I  might  also  add  that  Mr. 

Lavery — I  don’t  want  to  bore  you  with  these  lengthy 
quotations,  unless  you  wish  to  hear  them,  but  he  also 
strongly  advocates  that  the  United  States  abandon  its  sov¬ 
ereignty  and  abandon  its  sovereignty  to  become  part  of  a 
world  state.  In  the  course  of  the  play,  he  admits  that  the 
Russians  don’t  want  to  do  that  either,  but  his  excuse  is 
that  the  Russians  have  had  their  sovereignty  just  a  little 
while  and  we  shouldn’t  be  impatient  if  they  wish  to  enjoy 
it  for  some  time — but  that  we  have  had  it  long  enough  that 
we  should  be  willing  to  give  it  up.”  (Tr.  123,  124,  125,  126) 

(a)  (Mr.  Moffit:)  “Forty-four  out  of  100  of  the  best 
plays  produced  on  Broadway  from  1936  through  the  season 
of  1946  have  contained  material  to  further  the  Communist 
Party  line.  Nothing  like  that  has  occurred  in  Hollywood. 
233  other  plays  produced  during  the  same  period  favored 
the  party  line.” 
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‘  ‘  Mr.  Stripling.  Mr.  Moffit,  this  is  all  your  opinion  as  a 
critic;  is  that  right ?”  (Tr.  114) 

932  Mr.  Stripling.  Have  yon  ever  had  any  personal 
encounter  with  any  Communist  writers  who  have 

sought  to  place  propaganda  in  pictures  which  you  were 
directing? 

Mr.  McCarey.  Yes,  I  have. 

Mr.  Stripling.  Would  you  detail  that  instance  to  the 
committee? 

Mr.  McCarey.  I  have  had  many  experiences  where  ideas 
were  suggested  by  myself  and  they  would  throw  i  cold 
water  on  them  if  they  did  not  agree  with  their  own  policy. 
They  were  always  submitting  books  for  me  to  readi  and 
I  always  had  to  be  on  the  alert  to  find  the  latent  Communist 
propaganda  in  the  stories  they  had  me.  read. 

Mr.  Stripling.  It  is  very  subtle,  in  other  words. 

2.  Making  a  rich  man  a  villain  is  condemned. 

(a)  “Mr.  Warner:  *  *  *  The  Epstein  brothers  worked 
on  a  picture  called  Animal  Kingdom.  As  I  recall,  thati  was 
aimed  at  the  capitalistic  system — not  exactly,  but  the  j  rich 
man  is  always  the  villain.”  (Tr.  44) 

(b)  “Mr.  Warner:  *  *  *  John  Garfield  played  the  part 
of  the  boy  and  he  was  mad  at  Joan  Crawford  fo^*  ro- 

933  mantic  reasons  and  said,  ‘Your  father  is  a  banker/ 
He  was  alluding  to  the  fact  she  was  rich  and  had 

all  of  the  money.  He  said,  ‘My  father  lives  over  a  grocery 
store. ’  that  is  very,  very  subtle,  but  if  you  see  the  film  With 
those  lines  in  it  you  will  see  the  reason  for  it.  But  it  is 
not  in  the  film.  I  eliminated  it  from  the  script.  Some¬ 
times  you  eliminate  those  things  and  they  leave  them  in 
because  it  plays  good  and  everybody  is  trying  to  be  a  Vol¬ 
taire.  All  these  writers  and  actors  want  to  ‘Voltaire’ 
about  freedom  of  press  and  freedom  of  speech.  I  can 
go  on  if  you  want  me  to.”  (Tr.  44) 
*••**#*# 

934  (e)  (Mr.  Moffit:)  “A  number  of  pictures  have 
shown  the  banker  as  the  villain,  pictures  dealing  with 

returned.”  (Tr.  122) 
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(f)  “Mr.  Moffit:  Yes,  sir.  Emmett  Lavery  is  the  presi¬ 
dent  of  the  Screen  Writers  Guild.  His  opinions  upon  the 
Congress  I  think  are  set  forth  in  a  play  which  is  now  the 
subject  of  a  $2,000,000  libel  suit.  The  play  is  called  ‘  The 
Gentleman  from  Athens’.  In  the  character  of  Cousin  Vin¬ 
cent,  the  banker,  Mr.  Lavery  follows  the  line  of  making  him 
a  very  unsympathetic  character,  just  because  he  is  a  banker. 
We  are  never  told  that  he  has  done  any  specific  thing  that 
is  villainous,  but  in  relation  to  him  there  are  such  lines 
as  ‘You  have  to  know  him  before  you  begin  to  despise  him’. 
The  mere  sight  of  him  scares  the  heroine  into  the  jitters. 
That  attitude  toward  him  is  maintained  throughout  the 
play,  though  no  specific  act  is  charged  against  him.” 
(Tr.  123) 

935  Mr.  Stripling.  As  a  director,  Mr.  McCarey,  what 
do  you  think  the  dangers  are  of  permitting  pictures 

to  be  made  in  which  the  institutions  in  this  country  are  por¬ 
trayed  in  a  disparaging  light?  In  other  words,  if  pic¬ 
tures  are  made  which  always  have  the  banker  as  a  heavy, 
as  it  has  been  referred  to  in  the  testimony,  and  that  pic¬ 
ture  is  shown  in  foreign  countries,  Europe,  and  so  on, 
what  do  you  think  the  ultimate  effect  would  be? 

Mr.  McCarey.  Well,  naturally,  it  would  give  a  very  un¬ 
favorable  opinion  of  people  who  are  successful  in  the 
United  States. 

Mr.  Stripling.  Do  you  think  that  is  a  dangerous  practice 
for  the  motion  pictures  to  pursue? 

Mr.  McCarey.  I  think  it  is  a  very  dangerous 
practice. 

936  Mr.  Stripling.  Can  you  tell  this  committee  whether 
or  not  you  have  ever  reviewed  the  book  None  but 

the  Lonely  Heart,  which  was  written  by  Richard  Lewellyn? 

Mrs.  Rogers.  Yes,  sir,  I  did.  It  was  in  the  early  part  of 
1944.  Mr.  Kerner  handed  me  a  book  entitled,  “None  but 
the  Lonely  Heart,”  by  Richard  Lewellyn.  He  wanted  me 
to  read  it  and  give  an  immediate  report  on  it.  It  seems 
that  Cary  Grant  had  called  from  Columbia  Studio  to  say 
that  the  book  had  been  called  to  his  attention  by  someone 
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at  Columbia  who  recommended  it  as  a  good  story  for;  him, 
Mr.  Grant.  Mr.  Grant  had  not  read  the  book.  He  wanted 
R-K-0  to  read  it  and  if  they  found  it  suitable  to  him  he 
wanted  R-K-0  to  buy  it  and  he  would  make  it  there.  I 
found  I  couldn’t  recommend  the  book  and  said  so.  It  was 
a  story  filled  with  despair  and  hopelessness  and  in  my 
opinion  was  not  a  Cary  Grant  vehicle.  When  I  finished 
stating  my  views  to  Mr.  Kerner  he  told  me  he  had  bought 
it  only  a  half  hour  before.  A  few  days  later  I  was  present 
at  a  meeting  where  Mr.  David  Hempstead,  who  had  been 
producer  on  the  picture - 

The  Chairman.  What  was  that  name,  Mrs.  Rogers? 

Mrs.  Rogers.  David  Hempstead.  He  had  been  made 
producer  on  the  picture.  He  reported  that  he  had  j  just 
talked  to  Mr.  Clifford  Odets  in  New  York  and  that  i  Mr. 
Odets  would  come  out  to  the  studio  and  do  the  screen  play 
on  the  story.  I  protested  this  very  vehemently. 

My  objection  to  Mr.  Odets  as  a  writer  was  that  for  years 
I  had  heard  that  Mr.  Odets  was  a  Communist.  I  warned 
that  the  story  lent  itself  to  propaganda,  particularly  in 
the  hands  of  a  Communist.  During  the  preparation;  for 
the  production  Mr.  Odets  was  made  director  as  well  as 
writer  and  as  the  picture  progressed  I  heard  that  Hnnns 
Eisler  had  been  employed  to  do  the  musical  score  fori  the 
picture. 

937  Mr.  Stripling.  Do  you  know  whether  or  not  ;Mr. 

Odets  was  successful  in  injecting  any  propaganda 
into  the  film? 

Mrs.  Rogers.  I  have  here  under  date  line  of  October  2, 
1944,  a  copy  of  the  Hollywood  Reporter  with  a  review  of 
None  but  the  Lonely  Heart.  The  Hollywood  Reporter  is 
a  Hollywood  trade  paper.  I  will  read  the  criticism  th^t  I 
read  at  that  time: 

“The  story,  pitched  in  a  low  key,  is  moody  and  somber 
throughout,  in  the  Russian  manner  and  plods  inexorably 
to  its  gloomy  ending  with  only  slight  redemption  in  the  ray 
of  hope  expressed  in  one  of  the  final  speeches.  For  the 
most  part  it  moves  slowly  and  takes  time  out  for  a  bit  of 
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propaganda  preachment  whenever  Director  Clifford  Odets, 
who  also  wrote  the  script  for  the  Richard  Lewellyn  novel, 
felt  the  urge.” 

Mr.  Stripling.  Would  you  say  that  was  a  typical  example 
of  how  a  Communist  would  be  successful  in  injecting  prop¬ 
aganda?  They  refer  there — they  use  the  language,  I  be¬ 
lieve,  “propaganda  preachment. ’ ’ 

Mrs.  Rogers.  That  is  right.  I  think  that  this  is  a  splen¬ 
did  example,  this  picture,  of  what  type  of  propaganda  Com¬ 
munists  like  to  inject  in  motion  pictures. 

Mr.  McDowell.  Mrs.  Rogers,  you  have  devoted  many 
years  to  the  reading  of  manuscripts  and  the  study  of  pic- 
turees  in  general.  You  make  the  statement  here  that  there 
was  Communist  propaganda,  as  you  detected  it,  in  this 
film  None  But  the  Lonely  Heart.  I  haven’t  heard  any  de¬ 
scription  of  Communist  propaganda  in  these  films  yet 
except  that  a  banker  was  shown  occasionally  as  being  a  no¬ 
good,  and  so  forth.  Well,  of  course,  I  know  many  fine 
bankers,  many  patriotic  men.  I  also  know  some  stinkers 
that  should  have  been  in  jail  30  years  ago.  That  doesn’t 
necessarily  constitute  the  Communist  propaganda.  What 
would  you  describe  in  this  film  as  being  Communist 
propaganda? 

938  Mrs.  Rogers.  In  None  But  the  Lonely  Heart? 

Mr.  McDowell.  Yes. 

Mrs.  Rogers.  I  can’t  quote  the  lines  of  the  play  ex¬ 
actly  but  I  can  give  you  the  sense  of  them.  There  is  one 
place  in  which — it  is  unfair,  may  I  say,  to  take  a  scene  from 
its  context  and  try  to  make  it  sound  like  Communist  propa¬ 
ganda,  because  a  Communist  is  very  careful,  very  clever, 
and  very  devious  in  the  way  he  sets  the  film.  If  I  were 
to  give  you  a  line  from  that  play  straight  out  you  would 
say,  “What  is  wrong  with  that  line?”  unless  you  knew  that 
the  Communist  is  trying  in  every  way  to  tear  down  our 
free-enterprise  system,  to  make  the  people  lose  faith  in  it, 
so  that  they  will  want  to  get  something  else — and  the  Com¬ 
munists  have  it  waiting  for  them. 
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I  will  tell  you  of  one  line.  The  mother  in  the  story  runs 
a  second-hand  store.  The  son  says  to  her,  “You  arle  not 
going  to” — in  essence,  I  am  not  quoting  this  exactly  because 
I  can’t  remember  it  exactly — he  said  to  her,  “You  are  not 
going  to  get  me  to  work  here  and  squeeze  pennies  ofit  of 
little  people  poorer  than  I  am.” 

Now,  laid  upon  the  background  of — that  is  the  free- enter-  • 
prise  system — trade,  and  we  don’t  necessarily  squeeze  pen¬ 
nies  from  people  poorer  than  vre  are.  Many  people  are 
poorer  and  many  people  are  richer. 

As  I  say,  you  find  yourself  in  an  awful  hole  the  moment 
you  start  to  remove  one  of  the  scenes  from  its  context. 

939  E.  By  its  conduct  of  the  hearing  the  Committee 
repeatedly  indicates  its  intention  to  have  a  black 

list  established. 

(a)  By  the  opening  statement  of  Thomas  that  the  in¬ 

vestigation  “must  not  be  considered  or  interpreted  as  an 
attack  on  the  majority  of  persons  associated  with  this  great 
industry.”  (Tr.  1)  j 

(b)  After  a  discussion  with  Mr.  Wood  as  to  why  “Com¬ 
munists”  get  their  orders  “directly  from  the  foreign  gov¬ 
ernment”,  the  following  exchange  takes  place: 

“Some  of  them,  I  think,  want  to  be  intellectuals.  I  think 
they  have  different  reasons,  but  we  cannot  quite  figure 
out  how  they  can  dominate  these  people,  Americans,  and 
make  them  do  things  they  do.  There  are  some  of  them 
back  there  now. 

“The  Chairman.  We  will  take  care  of  them  when  their 
turn  comes. 

i 

“Mr.  Wood.  I  will  help  you,  sir.  j 

“Mr.  Wood  (Congressman.  If  they  were  j  all 

940  eliminated  from  the  picture,  would  it,  in  your  opin¬ 
ion,  weaken  the  effectiveness  of  the  picture  industry 

or  the  purpose  for  which  it  is  organized?  I 

“Mr.  Wood.  Definitely  not.”  (Tr.  67)  j 

2.  Suggestions  are  made  that  the  Motion  Picture  Pro¬ 
ducers  Association  should  constitute  the  agency  for  j  es¬ 
tablishing  a  black  list. 
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(a)  ‘‘Mr.  Vail:  Wouldn’t  such  an  association  provide 
a  splendid  piece  of  machinery  for  distribution  of  informa¬ 
tion  between  producers  as  to  the  type  of  individuals  that 
are  employed  by  the  industry  and  who  are  concerned  with 
subversive  activities? 

“Mr.  Warner:  Of  course,  that  has  never  been  brought 
up  in  the  Association  in  any  manner,  shape  or  form,  by 
word  or  written  form,  to  my  knowledge.  I  am  rather  ac¬ 
tive  in  the  Association.  Of  course,  I  don’t  believe  it  would 
be  legal  in  my  opinion — speaking  only  personally — to  have 
the  Association  or  any  men  band  together  to  obstruct  the 
employment  of  any  other  man. 

“I  don’t  believe  the  Association  would  have  anything 
whatsoever  to  do  with  that  type  of  operation.  I  would  not 
b*  a  party  to  it  and  neither  would  any  of  the  other  men, 
from  my  knowledge  of  them. 

“Mr.  Vail.  Since  we  recognize  the  fact  that  motion  pic¬ 
tures  represent  a  forcible  vehicle  for  the  distribu- 
941  tion  of  subversive  information  it  would  seem  to  me 
that  would  be  a  very  important  bit  of  business  for 
your  Association.”  (Tr.  18) 

(b)  (Mr.  Vail:)  “Now,  we  have  touched  upon  the  writ¬ 
ers  that  were  dismissed.  But  we  all  have  knowledge  of 
a  large  number  of  actors  who  are  generally  known  to  have 
communistic  sympathies  and  are  contributors  to  the  Com¬ 
munist  war  chest.  It  would  seem  to  me  that  your  or¬ 
ganization  would  recognize  the  fact  that  the  American 
people  are  not  interested  in  viewing  the  pictures  in  which 
ictors  appear  who  have  communistic  leanings.  It  would 
>eem  to  me  that  this  organization  should  concern  itself  with 
cleaning  house  in  its  own  industry. 

“You  pointed  out  what  the  organization  was  not  orga- 
lized  for,  but  you  didn’t  touch  upon  the  reason,  the  actual 
•eason  or  reasons  for  its  existence.  I  take  it  for  granted 
•hat  the  reason  is  the  betterment  and  the  improvement  of 
the  industry.  I  don’t  think  that  you  can  improve  the  in¬ 
dustry  to  any  greater  degree  and  in  any  better  direction 
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than  through  the  elimination  of  the  writers  and  the  actors 
to  whom  definite  communistic  leanings  can  be  traced’'  (Tr. 
52,  53) 

(c)  “Mr.  Wood.  It  was  suggested  yesterday  in  the 'testi¬ 
mony  of  one  of  the  witnesses  by  a  member  of  the  comikittee 
that  the  producers  themselves  should  get  together  ahd  by 
concerted  action  eliminate  these  people  who  are  affected 
with  Communist  tendencies  from  the  industry. 

942  Do  you  agree  with  me  that  that  would  involve  or  not 
involve  some  very  serious  legal  implications?  I 

“Mr.  Menjou:  I  believe  it  would. 

“Mr.  Wood:  Under  existing  law? 

“Mr.  Menjou:  I  spoke  to  Senator  Taft  about  that  the 
other  day,  and  he  agreed  also.”  (Tr.  101) 

3.  Individual  producers  were  constantly  urged  to  es¬ 
tablish  a  black  list. 

(a(  “Mr.  Nixon:  Consequently,  then  you  would  feel  it 
was  a  patriotic  duty  which  you  as  a  motion  picture  producer 
have,  to  oppose  as  well  as  you  possibly  can  at  any  time  the 
infiltration  into  your  industry  of  writers  or  others  who  in 
some  way  or  the  other  would  attempt  to  put  into  those 
pictures  certain  lines  of  propaganda  which  have  as  their 
aim  and  their  purpose  the  setting  up  in  the  United  States 
of  a  totalitarian  system  of  government,  be  it  Fascists,  or 
Communist,  which  would  destroy  the  rights  that  you  have 
now  to  make  any  kind  of  a  picture  you  want  to  make? 

“Mr.  Warner:  I  am  for  everything  that  you  have  said.” 
(Tr.  21.) 

(b)  “Mr.  Wood.  Mr.  Warner,  I  can  of  course  appreciate 
the  extreme  difficulties  confronting  producers  of  pictures  in 
undertaking  to  screen  every  employee  engaged  in  the  vari¬ 
ous  activities  of  the  picture  industry,  but  what  I  am  con¬ 
cerned  with  is  to  ascertain  whether  or  not  there  is  now 

943  any  producer  in  America  or  responsible  studio  head 
who  knowingly  maintains  under  this  employment  any 

person  who  undertakes  to  inject  into  pictures  un-American 
doctrines  or  ideologies  which  seek  to  weaken  or  destroy:  the 
form  of  government  under  which  this  nation  has  grown  to  its 
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place  amongst  the  nations  of  the  earth.  Do  you  know  of 
any  such  producer,  and  if  so,  I  would  like  to  have  the  name. 

“Mr.  Warner:  I  personally  do  not  know  anyone  employ¬ 
ing  anyone  who  is  willfully  or  otherwise  endeavoring  to 
do  anything  to  the  system  of  American  government.  As  I 
said  earlier,  it  is — what  I  have  read — certain  writers  have 
a  membership  in  Communistic  parties.  Some  of  them 
haven ’t  denied  it  after  being  accused  by  the  press,  so  I 
don’t  know  whether  they  stand  convicted,  or  not.  I  am 
not  the  one  to  judge  whether  they  are  Communists  or  not.” 
(Tr.  31.) 

(c)  “Mr.  Stripling.  I  think  the  writers  are  the  most 
important  people  in  this  investigation.  I  believe  you  men¬ 
tioned  Koch. 

“Mr.  Warner.  Howard  Koch. 

“Mr.  Stripling.  That  you  dismissed  him  and  he  was  later 
picked  up  by  Samuel  Goldwyn. 

“Mr.  Warner.  I  understand  he  is  now  working  for  him. 

“Mr.  Stripling.  Why  in  your  opinion  did  Mr.  Goldwyn, 
or  may  any  other  studio — why  should  they  pick  up  a  writer 
like  that? 

“Mr.  Warner.  Here  is  where  I  think  I  can  be  of 
944  immeasurable  good,  in  my  next  statement,  aside  from 
everything  else  I  am  trying  to  do  for  the  good  of  my 
country.  I  have  talked  to  other  producers  as  an  American 
and  not  in  the  line  of  my  duty  at  all  of  doing  business  of  run¬ 
ning  a  studio,  just  why  these  men  engage  these  people  when 
they  know  their  tendencies,  especially  the  ones  who  are  actu¬ 
ally  proven  Communists,  and  why  they  have  carried  them  all 
these  years.  I  even  went  so  far  as  to  tell  them :  If  you  go 
through  the  records  of  the  scripts  that  the  men  have  been 
assigned  to,  you  will  find  that  very  few  of  their  works 
have  been  produced.  In  each  case  I  either  got  a  blank 
stare  in  return  or  ‘If  we  didn’t  hire  them,  some  one  else 
would.’  That  is  about  as  plain  as  I  can  put  it. 

“Mr.  Stripling.  Isn’t  that  very  unhealthy  situation  for 
the  industry? 
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“Mr.  Warner.  Yes,  it  is  exceedingly  unhealthy.  And  I 
think  in  my  opinion  it  is  very  un-American  if  everything 
that  can  be  proven  against  these  people  is  proven.  Natur¬ 
ally,  these  Commies  and  lefties  and  what  not,  the  party¬ 
line  followers,  no  one  has  proven  anything  against  them 
in  print  other  than  being  investigated.  (Tr.  48.) 

i 

•  *  *  #  •  •  •  »  * 

945  “Mr.  Thomas.  We  can’t  understand  if  you  have 
talked  to  the  other  producers  why  they  don’t  do 

something. 

“Mr.  Warner.  I  talked  to  them  individually.  i 

“Mr.  Thomas:  All  right,  individually.  They  probably 
consciously  or  unconsciously  agree  with  you,  but  just  give 
you  a  blank  stare,  as  you  say.  But  we  want  to  know  what 
you  can  do  about  it.  How  will  you  correct  the  situation. 

“Mr.  Warner.  As  I  said,  I  have  gone  out  whole  hog  to 
try  to  get  these  people  to  do  something  about  it.  I  can’t 
understand  why  people  engage  them. 

“Mr.  Thomas.  That  is  what  we  would  like  to  know,  j 

“Mr.  Warner.  I  can’t  fathom  it,  to  save  my  life. 

“Mr.  Thomas.  But  we  want  to  know  how  you  are  going 
to  correct  the  situation.  Do  you  think  they  will  keep  on 
engaging  them  and  keep  on  doing  this  until  the  first  thing 
you  know  the  industry  gets  a  black  eye,  or  will  they  ulti¬ 
mately  get  religion  as  you  have  got  religion?”  (Tr.  49;) 

(d)  “Mr.  Stripling.  Don’t  you  think  the  most  effective 
way  of  removing  these  Communist  influences — and 

946  I  say  Communist  influences:  I  am  not  saying  Com¬ 
munists — I  am  not  accusing  them  all  of  being  Com¬ 
munists — but  don’t  you  think  the  most  effective  way  is  the 
pay-roll  route  ?  In  other  words,  if  the  owners  and  producers 
cut  these  people  off  the  pay  roll  it  would  eliminate  it  much 
quicker  than  a  congressional  committee  or  crusades  and 
so  forth.”  (Tr.  49,  50.) 

(e)  “Mr.  Thomas:  The  committee  appreciates  your  com¬ 
ing  here,  Mr.  Warner.  You  are  doing  a  splendid  job.  We 
only  wish  that  it  could  be  carried  through  into  some  of 
the  other  companies.  If  at  any  time  you  have  any  ideas  as 
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to  how  you  can  work  out  the  situation  with  the  other  pro¬ 
ducers  in  order  to  accomplish  just  what  you  have  been 
doing  I  think  it  would  be  helpful  to  the  country.”  (Tr.  52.) 

(f)  “Mr.  Vail.  I  know  he  is  sincere.  I  think  you  are,  too, 
but,  of  course,  we  have  the  problem  of  eliminating  the 
communist  element  from  not  only  the  Hollywood  scene  but 
also  other  scenes  in  America,  and  we  have  to  have  the  full 
support  and  cooperation  of  the  executives  from  each  of 
those  divisions.”  (Tr.  66.) 

•  •  #  #  # 

“Mr.  Vail.  If  you  have  succeeded  so  admirably  in  clean¬ 
ing  out  the  Communist  element,  and  their  fellow  travelers 
from  your  studio,  won ’t  you  agree  then  it  is  possible  for  all 
of  the  other  producers  to  do  likewise  ? 

“Mr.  Wood.  Well,  you  must  consider  that  I  am  just  one 
outfit.  I  have  one  writer;  I  may  have  two  writers 
947  working,  and  that  is  the  limit.  They  have  probably 
40  or  50  of  them  working  and  when  they  get  around 
to  it  I  think  you  will  get  action  from  those  gentlemen,  too.” 
(Tr.  66.) 

(g)  “The  Chairman.  If  you  were  shown  the  Communist 
dues  cards  of  any  one  of  these  three  individuals,  then  would 
you  continue  to  employ  them? 

“Mr.  Mayer.  No,  sir.”  (Tr.  73.) 

(h)  “Mr.  Wood.  Now,  I  will  ask  again,  Mr.  Mayer,  if 

at  the  time  you  took  into  your  employment  the  men  that 

you  have  named  here  who  you  say  have  now  been  designated 

as  men  who  had  attained  communistic  beliefs  vou  knew  that 

•» 

those  men  believed  in  and  subscribed  to  a  doctrine  that 
you  have  thus  announced,  in  the  excerpts  which  I  read  to 
you,  would  you  keep  them  in  your  employment  ? 

“Mr.  Mayer.  No,  sir.  I  could  prove  it  then,  if  they 
challenged  me.”  (Tr.  79.) 

(i)  “Mr.  Nixon.  Getting  down  to  specific  cases  as  to 

what  the  industry  should  do - 

“Mr.  Menjou.  Yes,  sir. 
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“Mr.  Nixon.  — to  rid  itself  of  un-American  activities 
in  Hollywood,  if,  for  example  a  producer  were  to  be  given 
unequivocal  proof  that  one  of  his  star  actors  was  a  member 
of  the  Communist  party  do  you  believe  that  that  producer 
has  the  responsibility  as  an  American  not  to  renew  that 
person’s  contract? 

“Mr.  Menjou.  Well,  I  would  not  want  to  say  that.” 
(Tr.  105.) 

948  Mr.  Stripling.  “Who  would  the  responsibility  rest 
with  for  cleaning  the  Communists  out  of  the  motion 

picture  industry? 

“Mr.  Hughes.  Well,  I  think  the  producers  in  general 
should  do  it  because  they  are  the  people  who  hire  and  fire. 
I  think  they  have  been  unjustifiaby  lax.  They  have  paid 
from  $2,000  to  $5,000  a  week  to  men  whom  they  know  to  be 
brilliant.  Many  Communists  are  very,  very  brilliant,  ihey 
permit  them  to  as  little  poison  in.”  (Tr.  131) 

949  Mr.  Smith.  If  a  studio  releases  a  person  who  is 
suspected  of  communistic  activities  would  be  be 

blackballed  in  other  studios? 

i 

Mr.  McGuinness.  No. 

Mr.  Smith.  What  would  happen,  in  your  opinion? 

Mr.  McGuinness.  Hitherto  he  has  usually  been  promptly 
hired  and  sometimes,  or  perhaps  frequently,  at  an  increased 
salary. 

Mr.  Smith.  Do  you  think  that  is  a  bad  situation  in :  the 
industry? 

Mr.  McGuinness.  I  would  like  to  answer  that  a  little  at 
length. 

I  believe  there  is  no  legal  obligation  on  anybody  to  hire 
anybody,  nor  is  there  any  legal  compulsion  on  anybody  to 
fire  anybody.  I  would  regret  that  any  man  was  deprived 
of  his  livelihood  for  his  political  opinions  no  matter  how 
abhorrent  those  opinion  are  to  me. 

I  think,  however,  there  is  an  obligation  on  the  Congress 
of  the  United  States  as  great  or  greater  than  on  the  citi¬ 
zens,  who  have  sworn  to  defend  this  country  against  all  its 
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enemies,  foreign  or  domestic,  to  recognize  that  we  have  in 
our  midst  an  active  fifth  column,  a  group  of  Quislings  who 
intend  to  destroy  our  form  of  government  in  the  service  o; 
a  foreign  ideology. 

Mr.  Smith.  How  many  writers  would  you  think  the  indue 
try  would  lose;  that  is,  top-flight  writers,  if  all  the  Com 
munist  writers  were  released? 

Mr.  McGuinness.  Among  the  important  writers,  that  is. 
the  actually  ttop-flight  writers,  somewhere  between  10 
and  15. 

Mr.  Smith.  How  many  pictures  a  year  do  you  think  the 
studios  would  lose? 

Mr.  McGuinness.  Well,  if  those  10  or  15  writers  were  more 
productive  than  usual,  the  same  number  of  pictures. 

Mr.  Smith.  In  other  words,  do  you  think  it  would  ma¬ 
terially  hurt  the  studio  operation? 

Mr.  McGuinness.  Not  in  my  opinion. 

Mr.  Smith.  Do  you  know  of  any  reasons  why  the  studios 
tended  not  to  release  these  individuals  ? 

950  Mr.  McGuinness.  Yes.  To  tell  you  that  I  must 
try,  as  briefly  as  possible,  to  sketch  the  studio 
situation. 

Each  studio  has  as  paid  employees  a  staff  of  producers 
who  have  the  ultimate  responsibility  for  the  production  of 
individual  pictures.  It  is  a  highly  competitive  business  and 
each  of  these  men,  since  he  is  held  responsible  for  the  ulti¬ 
mate  success  or  failure  of  the  pictures,  has  great  latitude  in 
the  selection  of  the  -writer,  who  will  prepare  the  script,  and 
frequently  the  director  who  will  direct  the  picture. 

He  usually  has  a  very  great  say  in  the  casting  of  the 
picture.  That  trust  must  be  imposed  on  him  by  the  head 
of  the  studio  who  cannot  personally  produce  each  picture. 

These  men  charged  with  production  are  primarily  show¬ 
men  and  not  men  deeply  informed  on  the  dialectics  of 
communism.  They  are  more  concerned  with  getting  the 
best  possible  script  than  with  anything  else. 

If  some  writer  who  has  had  a  number  of  successes  is 
available  at  the  time  they  start  a  script,  they  will  exercise 


521 


every  effort  to  get  him  because  a  good  script  is  the  primary 
insurance  of  a  successful  picture. 

I  doubt  that  any  of  the  heads  of  studios  participate  in 
the  selection  of  the  writers  assigned  to  each  script.  I  think 
it  is  humanly  impossible  with  their  other  duties  for  the 
men  running  the  studios  to  go  that  deeply  into  the  detail 
of  production. 

Mr.  Stripling.  You  would  refuse  to  act  in  a  picture  in 
which  a  person  whom  you  considered  to  be  a  Communist 
was  also  cast;  is  that  correct? 

Mr.  Taylor.  I  most  assurely  would  and  I  would  not  even 
have  to  know  that  he  was  a  Communist.  This  may  sound 
biased;  however,  if  I  were  even  suspicious  of  a  person 
being  a  Communist  with  whom  I  was  scheduled  to  work, 
I  am  afraid  it  would  have  to  be  him  or  me,  because  life  is 
a  little  too  short  to  be  around  people  who  annoy  me  as 
much  as  these  fellow  travelers  and  Communists  do. 
951  Mr.  Stripling.  You  definitely  consider  them  to  be 
a  bad  influence  upon  the  industry? 

Mr.  Taylor.  I  certainly  do ;  yes,  sir. 

Mr.  Stripling.  They  are  a  rotten  apple  in  the  batrel? 

Mr.  Taylor.  To  me  they  are  and  I  further  believe  that 
99.9  percent  of  the  people  in  the  motion-picture  industry 
feel  exactly  as  I  do. 

Mr.  Stripling.  What  do  you  think  would  be  the  best  fway 
to  approach  the  problem  of  ridding  the  industry  of  the 
Communists  who  are  now  entrenched  therein? 

Mr.  Taylor.  Well,  sir,  if  I  were  given  the  responsibility 
of  getting  rid  of  them  I  would  love  nothing  better  thati  to 
fire  every  last  one  of  them  and  never  let  them  work  in  a 
studio  or  in  Hollywood  again.  However,  that  is  not  my 
position. 

The  Chairman.  ...  It  is  very  evident  from  the  ma¬ 
terial  presented  by  our  investigative  staff  and  the  research 
staff  that  these  four  men  have  extensive  Communist  and 
Communist  front  records  Yet,  this  kind  of  people  are  writ¬ 
ing  scripts  in  the  moving-picture  industry.. 
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There  will  be  more  witnesses  to  come  who  will  probably 
all  carry  out  the  same  line  The  Chair  would  like  to  point 
out  that  this  is  one  of  the  reasons  why  this  Committee  is 
investigating  communism  in  the  moving-picture  industry, 
and  it  is  just  definite  proof  that  there  is  a  real  reason  for 
the  investigation  before  these  hearings. 

...  So  this  committee  is  going  to  continue  this  probe — 
is  going  to  continue  the  hearings ;  we  are  going  to  do  every¬ 
thing  we  possibly  can  to  spotlight  these  people  just  like  we 
spotlighted  Fritz  Kuhn  or  Pelley  or  Gerhart  Eisler  or  Hanns 
Eisler,  Josephson,  Eugene  Dennis,  and  anyone  else  whom 
we  find  has  a  Communist  record.  It  will  be  beneficial  to  the 
American  people  and  it  will  be  beneficial  to  the  industry 
itself,  because  you  are  the  people — you  persons  high  up  in 
the  industry  can  do  more  to  clean  your  own  house  than  can 
anybody  else,  but  you  must  have  the  will,  and  we  hope  that 
by  spotlighting  these  Communists  you  will  acquire  that 
will 

952  Mr.  Stripling.  .  .  .  Now,  as  an  executive  of  RKO 
Keiths,  what  is  the  policy  of  yolr  company  with  re¬ 
gard  to  the  employment  of  people  who  are  notoriously 
international  Communists? 

Mr  .Schary.  That  policy,  I  imagine,  will  have  to  be  deter¬ 
mined  by  the  president,  by  the  board,  and  by  myself.  I 
can  tell  you  personally  what  I  feel.  Up  until  the  time  it  is 
proved  that  a  Communist  is  a  man  dedicated  to  the  over¬ 
throw  of  the  Government  by  force  or  violence,  or  by  any 
illegal  methods,  I  cannot  make  any  determination  of  his 
employment  on  any  other  basis  except  whether  he  is  quali¬ 
fied  best  to  do  the  job  I  want  him  to  do. 

The  Chairman.  In  view  of  the  testimony  that  was  pre¬ 
sented  to  the  Un-American  Activities  Committee,  concern¬ 
ing  Hanns  Eisler  and  knowing  him  now  as  a  Communist, 
and  knowing  also  the  record  of  both  Gerhart  Eisler  and 
Hanns  Eisler,  would  you  as  a  studio  executive  be  willing 
to  hire  him  now? 

Mr.  Schary.  As  I  told  Mr.  Stripling,  if  there  is  evidence 
to  support  the  charge  that  he  is  dedicated  to  the  overthrow 
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of  the  Government  by  force  I  would  not  hire  him.  I  would 
hire  no  such  man  because  I  believe  he  would  not  be  dedi¬ 
cated  to  the  best  interests  of  America. 

The  Chairman.  Just  let’s  forget  that  for  a  second,  and 
think  of  Hanns  Eisler. 

Mr.  Schary.  Yes,  sir. 

The  Chairman  You  have  read  a  lot  about  Hanns  Eisler 
lately? 

Mr.  Schary.  Yes,  sir. 

The  Chairman.  Would  you  be  willing  to  rehire  Hanns 
Eisler? 

Mr.  Schary.  I  think,  Mr.  Thomas — and  I  really  don’t 
want  to  be  evasive,  and  I  don’t  want  you  to  assume  that  I 
am — I  can  only  judge  in  terms  of  the  record.  Now,  I  have 
been  asked  by  Mr.  Stripling  that  if,  on  the  record,  I  was 
shown  that  this  man  had  been  definitely  proven  that  he  was 
dedicated  to  the  overthrow — that  the  Communist  Party  was 
dedicated  to  the  overthrow  of  the  Government — of  course  I 
would  not  hire  him.  But  I  cannot  judge  that  until  it  is  a 
part  of  the  proven  record.  I  think  I  must  do  that  as  a 
citizen. 

953  The  Chairman.  All  right.  Well,  supposing  ijt  is 
not  called  to  your  attention  that  the  Communist 
Party  is  dedicated  to  the  overthrow  of  the  Government;  by 
force  or  violence,  but  knowing  the  record  of  Hanns  Eisler — 
just  think  in  terms  of  Hanns  Eisler — having  read  wiiat  you 
have  about  Hanns  Eisler,  are  you  willing  to  rehire  Hanns 
Eisler?  j 

Mr.  Schary.  Well,  you  get  into  a  completely  different 
area.  You  are  confusing  me  between  a  matter  of  a  princi¬ 
ple  and  a  matter  of  whether  I  would,  as  an  executive  in 
charge  of  motion  pictures,  hire  Hanns  Eisler. 

The  Chairma/n.  I  am  talking  about  you  now  asj  an 
executive. 

Mr  Schary.  As  an  executive,  I  can  only  repeat  and  main¬ 
tain  that  position,  Mr.  Chairman,  which  I  think  is  a  very 
rational  position  as  a  citizen.  I  will  hire  only  those  people 
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I  believe  best  qualified  for  their  jobs  until  it  is  proven,  until 
it  is  a  matter  of  record,  and  if  that  record  is  shown  to  me 
of  course  I  would  not  hire  anyone  who  is  dedicated  to  the 
overthrow  of  the  Government  by  force. 

The  Chairman.  All  right,  but  supposing  we  can  prove 
that  Hanns  Eisler  was  a  Communist  and  was  very  active 
as  an  international  Communist - 

Mr.  Schary.  Yes. 

The  Chairman.  But  there  has  never  been  any  proof,  we 
will  say,  that  he  advocated,  personally  advocated,  the  over¬ 
throw  of  the  Government  by  force  or  violence. 

Mr.  Schary.  Yes. 

The  Chairman.  Knowing  the  record  as  you  do — in  all 
newspapers  now — would  you  rehire  Hanns  Eisler? 

Mr.  Schary.  I  have  to  answer  that  in  two  parts,  and  I 
again  don’t  want  to  seem  evasive. 

One  part  is  that  I  don’t  know  whether  I  would  hire  Mr. 
Hanns  Eisler  because  of  his  particular  qualifications  as  a 
musician.  The  second,  there  has  been  a  ruling,  I  believe, 
in  the  Supreme  Court  which  prohibits  me  as  an  American 
to  arbitrarily  refuse  employment  to  a  man  purely 
954  because  of  his  politics.  I  believe  that  was  adjudi¬ 
cated  by  the  Supreme  Court  and  I  cannot,  as  an 
American,  refuse  that. 

What  I  might  feel  personally  about  that  would  be  another 
thing. 

The  Chairman.  Therefore,  assuming  that  Hanns  Eisler 
is  a  great  artist;  assuming  also  that  he  is  a  Communist, 
you  would  not  hesitate  to  rehire  him? 

Mr.  Schary.  I  would  not  hesitate  ot  rehire  him  if  it  was 
not  proven  that  he  was  a  foreign  agent.  I  -would  still 
maintain  his  right  to  think  politically  as  he  chooses. 

The  Chairman.  Have  you  ever  heard  of  Rip  Van  Winkle? 

Mr.  Schary.  Yes,  sir ;  many  years  ago. 

The  Chairman.  Well,  I  want  to  tell  you  something.  If 
some  people  in  the  United  States  don’t  wake  up  and  get  out 
of  the  long  sleep  we  will  find  some  of  the  difficulties  here 
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that  they  have  encountered  in  France  and  Italy  and  Yugo¬ 
slavia  and  Poland  and  Finland,  and  some  of  these  Siouth 
American  countries.  It  is  the  Rip  Van  Winkle  opinion 
that  has  been  permitting  communism  to  grow  throughout 
the  world  the  way  it  has. 

Mr  Stripling.  You  heard  them  refuse  to  answer  the  ques¬ 
tion  whether  or  not  they  are  members  of  the  Communist 
Party,  did  you  not? 

Mr.  Schary.  Yes,  sir. 

Mr.  Stripling.  Will  you  continue  to  employ  them? 

Mr.  Schary.  They  are  under  contracts  to  RKO.  They 
were  employed  by  RKO  before  I  came  there.  My  associ¬ 
ation  with  both  Mr.  Scott  and  Mr.  Dymtryk  has  been  very 
professional.  As  an  executive  I  have  consulted  with  them 
on  films.  I  can  only  say  this,  Mr.  Stripling,  I  do  not  know 
what  these  men  in  their  minds  are  pledged  to. 

It  would  come  to  me  as  a  very  terrible  shock  if  I  found  out 
that  these  charges  being  made  here  in  terms  of  their  being 
foreign  agents  are  true.  That  would  come  to  me  genu¬ 
inely  as  a  very  surprised  shock,  but  I  must  say,  not  in 
defense  but  in  honesty,  that  at  no  time  in  discussions  have 
I  ever  heard — or  films — these  men  make  any  remarks  or 
attempt  to  get  anything  subversive  into  the  films  I 
955  have  worked  on  with  them.  I  must  say  that  in 
honesty. 

Mr.  Stripling.  Well,  Mr.  Schary,  you  saw  them  here 'this 
afternoon  given  every  opportunity  to  answer  the  ques¬ 
tions — 

Mr.  Schary.  Yes,  sir. 

Mr.  Stripling.  Whether  or  not  they  were  ever  a  mem¬ 
ber  of  the  Communist  Party. 

Mr.  Schary.  That  is  right,  sir. 

Mr.  Stripling.  You  have  heard  the  investigator  for  this 
committee  read  the  name,  date,  number,  and  place  of  tbeir 
Communist  membership. 

Mr.  Schary.  That  is  right,  sir. 

•  *  *  #  #  •  *  *1* 
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956  The  Chairman.  ...  I  want  to  emphasize  that 
the  committee  is  not  adjourning  sine  din,  but  will 

resume  hearings  as  soon  as  possible.  The  committee 
hearings  for  the  past  two  weeks  have  clearly  shown 
the  need  for  this  investigation.  Ten  prominent  figures  in 
Hollywood  whom  the  committee  had  evidence  were  members 
of  the  Communist  Party  were  brought  before  us  and  refused 
to  deny  that  they  were  Communists.  It  is  not  necessary 
for  the  Chair  to  emphasize  the  harm  which  the  motion- 
picture  industry  suffers  from  the  presence  within  its  ranks 
of  known  Communists  who  do  not  have  the  best  interests 
of  the  United  States  at  heart.  The  industry  should  set 
about  immediately  to  clean  its  own  house  and  not  wait  for 
public  opinion  to  force  it  to  do  so. 

957  4.  That  the  black  list  is  intended  to  go  beyond  the 
motion-picture  industry  is  indicated  by  the  following: 

“Mr.  Vail.  I  know  he  is  sincere.  I  think  you  are,  too, 
but,  of  course,  we  have  the  problem  of  eliminating  the  com¬ 
munist  element  from  not  only  the  Hollywood  scene  but  also 
other  scenes  in  America,  and  we  have  to  have  the  full 
support  and  cooperation  of  the  executives  from  each  of  those 
divisions.”  (Tr.  66.) 

Mr.  Stripling.  When  you  employed  Mr.  Cheyfitz  were 
you  aware  that  there  was  sworn  testimony  before  a  com¬ 
mittee  of  Congress  that  he  was  a  member  of  the  Communist 
Party?  That  his  mother  was  a  member  of  the  Communist 
Party?  That  they  had  both  been  members  of  the  Com¬ 
munist  Party  for  some  time  ? 

Mr.  Johnston.  He  told  me  he  was  a  member  of  the  Com¬ 
munist  Party.  I  assumed  that  was  sufficient. 

Mr.  Stripling.  That  made  no  difference  to  you? 

Mr.  Johnston.  After  getting  the  recommendations  I  did 
about  him  and  for  him,  I  felt  he  was  a  man  that  could  be 
well  employed. 

Mr.  Stripling.  Did  you  read  the  recommendations  you 
got  before  you  employed  him? 

Mr.  Johnston.  The  recommendations  I  received  before  I 
employed  him  were  verbal  recommendations,  on  the  phone. 
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I  had  talked  on  the  phone  with  many  of  these  people. 

958  F.  The  full  significance  of  the  black  list  desired 

can  only  be  understood  when  the  manner  of  ascer¬ 
taining  who  are  Communists  is  considered.  j 

1.  In  his  opening  statement,  Mr.  Thomas  indicated ;  that 
the  fact  that  there  is  Communism  in  Hollywood  is  proved 
by  the  fact  that  persons  have  been  attacked  as  Communists. 

The  Chairman.  “There  is  no  question  that  there!  are 
Communists  in  Hollywood.  We  cannot  minimize 

959  their  importance  there,  and  that  their  influence;  has 
already  made  itself  felt  has  been  evidenced  by  in¬ 
ternal  turmoil  in  the  industry  over  the  Communist  issue. 
Prominent  figures  in  the  motion  picture  business  have  been 
engaged  in  a  sort  of  running  battle  over  Communist  infil¬ 
tration  for  the  last  four  of  five  years  and  a  number  of 
anti-Communist  organizations  have  been  set  up  within;  the 
industry  in  an  attempt  to  combat  this  menace.”  (Tr.  2;  3.) 

2.  While  it  is  noted  above  that  it  is  proof  of  Communism 

to  be  attacked  as  a  Communist,  it  is  likewise  proof  of 
Communism  to  attack  an  organization  known  as  the  Motion 
Picture  Alliance.  | 

(Mr.  Wood:)  “It  just  depended  on  which  method  they 
thought  would  be  the  most  effective.  And  they  referred 
to  us  as  anti-Semetic,  anti-labor,  anti-Negro.  Of  course, 
always  anti-labor  when  they  couldn’t  think  of  anything  else. 

“Mr.  Stripling.  Isn’t  that  the  usual  tactics  of  the  Com¬ 
munists  ? 

“Mr.  Wood.  To  smear,  yes.  Smear  and  hide. ”  (Tr.  57.) 

3.  Beating  another  man  out  of  a  job  is  considered  a  Com¬ 
munist  activity.  ! 

“Mr.  Wood.  There  are  a  number  of  ways.  I  think  the 
thing  that  is  very  important,  and  the  thing  I  was  most 
anxious  about,  is  the  pride  of  Americans  in  working.  They 
are  pretty  subtle.  For  instance,  a  man  gets  a  key  position 
in  the  studio  and  has  charge  of  the  writers.  When  you  as 
a  director  or  a  producer  are  ready  for  a  writer  you  ask 
for  a  list  and  this  man  shows  you  a  list.  Well,  if 
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960  he  is  following  the  Party  line  his  pets  are  on  top  or 
the  other  people  aren’t  on  at  all.  If  there  is  a  par¬ 
ticular  man  in  there  that  has  been  opposing  them  they  will 
leave  his  name  off  the  list.  Then  if  that  man  isn’t  employed 
for  about  two  months  they  go  to  the  head  of  the  studio  and 
say,  ‘Nobody  wants  this  man’.  The  head  is  perfectly  hon¬ 
est  about  it  and  says,  ‘Nobody  wants  to  use  him,  let  him 
go.’  So  a  good  American  is  let  out.  But  it  doesn’t  stop 
there.  They  point  that  out  as  an  example  and  say,  ‘You 
better  fall  in  line,  play  ball,  or  else.’  And  they  go  down 
the  line  on  it. 

“Mr.  Stripling:  That  is  true  in  the  case  of  writers. 
Would  you  say  it  is  true  in  any  other  branch  of  the  industry? 

“Mr.  Wood:  I  don’t  think,  in  any  part  of  the  business, 
they  will  use  a  party  who  is  oppossd  to  their  ideas,  if  they 
can  avoid  it,  and  they  can  usually  avoid  it.”  (Tr.  59.) 

4.  The  fact  that  persons  are  called  agents  of  a  foreign 
government  and  that  they  meet  at  night  is  further  proof. 

“Mr.  Stripling:  They  operate  as  cliques,  in  other  words? 

“Mr.  Wood:  Oh,  yes.  They  have  their  meetings  every 
night.  They  are  together;  they  work  for  one  purpose. 

“Mr.  Stripling:  What  is  that  purpose,  Mr.  Wood? 

“Mr.  Wood:  Well,  I  think  they  are  agents  of  a  foreign 
country  myself. 

961  “Mr.  Stripling.  I  see. 

“The  Chairman:  Would  you  say  that  these  per¬ 
sons  you  named  here  today  were  agents  of  a  foreign 
country? 

“Mr.  Wood:  I  think  anyone  following  the  Party  line,  I 
think  this  particular  Party  line,  are  agents  of  a  foreign 
country.  I  think  they  are  directed  from  a  foreign  coun¬ 
try.”  (Tr.  59) 

5.  The  wildest  kind  of  unsubstantiated  gossip  about  the 
collection  and  distribution  of  money  is  accepted  as  further 
proof. 

“Mr.  Stripling:  These  groups  or  cliques  that  you  have 
referred  to  in  the  motion  picture  industry,  are  they  a 


source  of  financial  assistance  to  the  Communist  Party  in 
California  ? 

I 

4 ‘Mr.  Wood :  Very  substantial.  For  example  at  the  rally 
which  Katherine  Hepburn  attended,  they  raised  $87,000 — 
and  you  know  that  didn’t  go  to  the  Boy  Scouts. 

“Mr.  Stripling:  Where  do  you  think  it  went?  j 

“Mr.  Wood:  We  will  see  the  results  of  it.  Recently  they 
had  a  rally  for  these  19  guests  of  yours  and  they  raised 
$10,000.  They  dig  the  money  up,  or  else.”  (Tr.  60) 

6.  Keeping  meetings  going  rather  late,  in  other  words, 
being  long-winded  is  additional  proof. 

“Mr.  Vrood.  1  think  you  misunderstood.  I  said  that;  the 
Motion  Picture  "Writers  Guild  was  controlled  by  the  Com¬ 
munists  but  they  are  a  very  small  portion  of  them. 

“Mr.  John  S.  Wood:  How  do  they  control  it?  j 
962  “Mr.  Wood.  Well,  sir,  how  do  they  control  labor? 

After  all,  there  are  a  lot  of  ways  they  do  it.  They 
call  a  meeting,  they  start  arguments,  it  gets  to  be  around 
twelve  o’clock  and  they  are  still  going,  the  people  go  home, 
then  they  pass  what  they  want  to  pass.  They  have  got 
that  down  pretty  cleverly.  Of  course,  they  like  to  put; up 
people  who  are  not  members  of  the  Communist  Party,  j  It 
is  much  more  favorable  to  them  to  have  a  man  who  is  a 
good  Catholic,  for  instance,  stand  up  and  say,  “I  am  not 
a  Communist”,  but  he  is  talking  for  them.”  (Tr.  62)  , 

7.  Association  with  particular  organizations  which  itj  is 
charged  are  Communist  controlled  is  considered  proof  of 
Communism. 

(a)  Laboratory  Theatre  j 

(Mr.  Wood:)  .  .  but  the  laboratory  theatre,  I  think,!  is 

very  definitely  under  the  control  of  the  Communist  Party 
and  the  people  that  teach  there.  Any  kid  that  goes  in  there 
with  American  ideals  hasn’t  a  chance  in  the  world.”. (Tr. 
184) 

(b)  Peoples  Educational  Center 

(Mr.  Wood:)  “Then  we  have  the  educational  center  put 
there- 
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“Mr.  Stripling.  Is  that  the  Peoples  Educational  Center! 

“Mr.  Wood.  Yes,  Eddie  Dimitrich — I  referred  to  him — 
is  the  instructor  there,  so  you  get  an  idea  of  what  they  are 
getting  to. 

“Mr.  Stripling.  Is  he  a  director? 

“Mr.  Wood.  Yes.”  (Tr.  68) 

963  9.  The  overall  test,  as  given  by  the  witness  who 
was  told  by  the  Committee  that  he  was  treated  by 

the  Committee  as  the  greatest  expert  on  Communism. 

“Mr.  Nixon.  In  answer  to  a  question  by  Mr.  Stripling 
you  indicated  that  although  you  might  not  know  whether  a 
certain  person  was  a  Communist,  I  think  you  said  he  cer¬ 
tainly  acted  like  a  Communist. 

“Mr.  Menjou.  If  you  belong  to  a  Communist  front  or¬ 
ganization  and  you  take  no  action  against  the  Communists, 
you  do  not  resign  from  the  organization  when  you  still 
know  the  organization  is  dominated  by  Communists,  I  con¬ 
sider  that  a  very,  very  dangerous  thing. 

“Mr.  Nixon.  Have  you  any  other  tests  which  you  would 
apply  which  would  indicate  to  you  that  people  acted  like 
Communists  ? 

“Mr.  Menjou.  Well,  I  think  attending  any  meetings  at 
which  Mr.  Paul  Robeson  appeared  and  applauding  or  listen¬ 
ing  to  his  Communist  songs  in  America,  I  would  be  ashamed 
to  be  seen  in  an  audience  doing  a  thing  of  that  kind. 

“Mr.  Nixon.  You  indicated  you  thought  a  person  acted 
like  a  Communist  when  he  stated,  as  one  person  did  to  you, 
that  capitalism  was  through. 

“Mr.  Menjou.  That  is  not  Communistic  per  se,  but  it  is 
very  dangerous  leaning,  it  is  very  close.  I  see  nothing 
wrong  with  the  capitalistic  system,  the  new  dynamic  capi¬ 
talism  in  America  today.  Mr.  Stalin  was  very  worried 
when  he  talked  to  Mr.  Stassen.  He  asked  him  four  times 
when  the  great  crash  was  coming  in  America. 

964  That  is  what  they  are  banking  on,  a  great  crash,  and 
I  do  not  think  it  is  coming. 

“Mr.  Nixon.  You  indicated  that  belonging  to  a  Com¬ 
munist  front  organization,  in  other  words,  an  association 
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with  Communists,  attending  these  planned  meetings,  mak¬ 
ing  statements  in  oposition  to  the  capitalistic  systenl  are 
three  of  the  tests  you  would  apply. 

“Mr.  Menjou.  Yes,  sir. 

“Mr.  Nixon.  Do  you  have  any  other  tests  from  your 
experience  you  w*ould  like  to  give  this  committee? 

“Mr.  Menjou.  I  don’t  know  of  any  better  ones.”  :(Tr. 


104)  ; 

The  method  used  by  the  Committee  is  very  simple :  label 
persons  as  Communists,  also  the  organizations  to  wjhich 
they  belong;  then  prove  that  they  are  Communists  by  show¬ 
ing  that  they  belong  to  those  organizations.  i 

10.  The  wildest  hearsay  about  violations  of  law  is!  ac¬ 
cepted  as  gospel.  | 

(Mr.  McDowell:)  “I  would  like  to  tell  you,  Mr.  Menjou, 
that  within  wreeks,  not  months  but  w^eeks,  busloads  of  Com¬ 
munists  have  crossed  the  American  border. 

“Mr.  Menjou.  That  is  right.  We  have  no  air  border 
patrol,  not  a  sufficient  one  and  wre  haven’t  enough  guards. 
The  frontier  is  very  long  which  we  are  guarding  and  it  is 
very  easy  for  people  to  infiltrate  from  Mexico  over  j  the 
border. 

965  “There  wras  a  great,  profitable  industry  in  smuggl¬ 
ing  Chinese  over  the  border.  One  of  my  good  friends 
made  a  great  deal  of  money  doing  it.”  (Tr.  107) 


#  •  *  •  #  #  • 

(Mr.  Moffit:)  “During  the  course  of  the  evening  Mr. 
Lawson  said  this — and  I  think  I  quote  it  practically  Ver¬ 
batim — Mr.  Lawson  said  to  these  young  men  and  women 
who  wrere  training  for  a  career  of  acting,  he  said:  ‘It  is 
your  duty  to  further  the  class  struggle  by  your  per¬ 
formance.’ 

“He  said,  ‘If  you  are  nothing  more  than  an  extra  wear¬ 
ing  wrhite  flannels  on  a  country  club  veranda  do  your  best 
to  appear  decadent,  do  your  best  to  appear  to  be  a  snbb; 
do  your  best  to  create  class  antagonism.  ’ 
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“He  said,  ‘If  you  are  an  extra  on  a  tenement  street  do 
your  best  to  look  downtrodden,  do  your  best  to  look  a  vic¬ 
tim  of  existing  society.  ’  ’ ’  (Tr.  112) 

12.  Another  writer  is  identified  as  a  Communist  because 
he  allegedly  dogged  it  on  a  job  and  spent  his  time  opposing 
President  Roosevelt’s  policy  in  the  period  prior  to  the 
entry  of  the  Soviet  Union  into  the  war  (Tr.  113).  The 
writing  of  “The  Remarkable  Andrew”  is  further  proof 
(Tr.  113). 

966  14.  Even  the  University  of  California  is  attacked 
as  being  Communistic  by  a  witness. 

(Mr.  Hughes:)  “I  don’t  know  who  is  a  Communist  be¬ 
cause  I  have  never  seen  a  Communist  card  and  most  of 
them  are  either  discreet  or  cowardly  enough  to  refuse  to 
admit  they  are  Communists. 

“Mr.  Stripling.  Mr.  Hughes,  at  that  point,  however,  by 
observing  their  activities  and  the  line  which  they 

967  followed  weren’t  you  able  to  discern  which  ones 
were  closely  associated  with  the  Communists,  even 

though  you  do  not  have  their  Communist  Party  cards? 

“Mr.  Hughes.  Yes.  You  can’t  help  smelling  them,  in 
a  way.  Their  ideas  are  all  one  way.  I  have  had  furious 
debates  with  Emmett  Lavery  in  forums  and  privately  in 
the  Authors’  Guild  where  they  tried  to  force  their  au¬ 
thority  on  the  Authors’  Guild,  the  Dramatists’  Guild. 

“Lavery  is  a  good  Catholic,  he  says,  but  I  say  a  man 
whose  views  are  Communist,  whose  friends  are  Communists 
and  whose  work  is  Communistic  is  a  Communist.  I  would 
say  if  a  wolf  wear ’s  sheep ’s  clothing  that  man  is  a  wolf. 

“I  think  those  19  gentlemen  have  labelled  themselves  as 
Communists,  but  I  don’t  know  that  any  one  of  them  is  one. 

“One  thing  that  I  feel  tests  a  Communist  is  this:  Before 
we  entered  the  second  World  War  Hitler  and  Stalin  were 
buddies  committed  to  great  ideals,  destroying  England 
and  then  the  United  States.  I  was  asked  to  take  part  in  a 
forum  at  the  University  of  California  at  Los  Angeles,  which 
is  a  Communist  dominated  university. 
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“The  Chairman.  I  don’t  think  we  should  leave  that  in 
the  record,  that  the  University  of  California  is  a  Com¬ 
munist  dominated  university,  unless  we  have  definite  proof. 
I  think  it  is  a  mistake.  The  Chair  is  going  to  insist  that 
that  be  stricken  from  the  record. 

968  “Mr.  Hughes.  This  might  have  a  bearing,  sir,  on 
one  writer  who  is  quite  prominent.  Herbert  Biber- 

man,  a  very  prominent  writer,  attacked  at  this  University 
of  California  forum,  England,  lend-lease,  Roosevelt,  con¬ 
scription,  every  prepared  measure  we  attempted,  jl  was* 
hissed  and  booed  on  that  same  program  where  hje  was 
loudly  applauded  because  I  attacked  Hitler,  who  was  then 
in  partnership  with  Stalin.  I  was  charged  by  Communists 
in  resolutions  as  being  a  bloody-minded  degenerate  trying 
to  get  the  blood  of  American  boys  spilled  on  foreign  soil. 
Biberman  took  part  in  that.”  (Tr.  129)  j 

969  Mr.  Smith.  Mr.  McGuinness,  at  Metro-Goldwyn- 
Mayer  have  you  ever  observed  any  efforts  on  behalf 

of  the  Communist  Party  to  suppress  a  picture?  • 

Mr.  McGuinness.  Yes. 

Mr.  Smith.  Will  you  relate  that  to  the  committee? 

Mr.  McGuinness.  In  1941,  prior  to  our  entrance  into  the 
war,  there  was  written  and  produced  at  Metro-Goldwyn- 
Mayer  the  picture  called  Tennessee  Johnson.  The  picture 
was  based  on  the  life  of  Andrew  Johnson.  It  was  basically 
an  American  success  story  in  that  it  showed  a  backwoods¬ 
man  from  Tennessee  who  was  illiterate  in  adulthood, 
taught  to  read  and  write  by  the  woman  who  later  became 
his  wife,  eventually  succeeding  to  the  office  of  President 
of  the  United  States. 

.  .  .  Before  the  shooting  of  the  picture  was  finished, 
much  to  my  surprise,  there  was  circulated  in  the  studio  a 
protest  against  the  content  of  this  picture,  signed  byi  five 
men  who,  in  my  opinion,  had  consistently  followed  the  Com¬ 
munist  Party  line  in  every  twist  and  turn.  Those  men 
were  Donald  Ogden  Stewart ;  Hy  Kraft,  a  writer ;  Richard 
Collins,  a  writer;  Jules  Dassin;  and  Ring  Lardner,  Jr.! 
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Mr.  Smith.  Was  there  any  more  information  or  further 
statements  made  at  that  time  as  to  what  this  group  or 
their  associates  intended  to  do  if  the  picture  was  not 
suppressed? 

Mr.  McGuinness.  A  campaign  developed  immediately 
afterward.  The  picture,  which  had  not  been  finished  and 
which  nobody  had  seen  except  a  few  people  intimately 
working  on  it,  was  attacked  as  misrepresenting  history 
and  as  being  a  reflection  on  the  Negro  race. 

Mr.  Smith.  Was  the  picture  ever  finished? 

Mr.  McGuinness.  The  picture  was  finished.  I  could  not 
at  first  determine  the  reason  for  this  attack.  There  were 
only  two  people  of  the  colored  race  in  the  picture,  both  rep¬ 
resented  as  dignified,  intelligent,  and  fine  human 
beings. 

970  I  discovered  later  through  investigation  that  since 
we  had  made  a  picture  concerning  the  life  of  Andrew 
Johnson,  Thaddeus  Stephens  had  appeared  as  a  manager 
for  the  House  in  the  proceedings  in  the  Senate  against  the 
President;  that  Thaddeus  Stephens  had  been  used  exten¬ 
sively  throughout  the  South  by  the  Communist  Party  as 
the  first  patron  saint  of  communism  in  the  United  States — 
as  a  very  heroic  figure.  In  fact,  I  discovered  that  there 
was  on  Central  Avenue  in  Los  Angeles  a  Communist-front 
club  called  the  Thaddeus  Stephens  Club.  So,  in  repre¬ 
senting  Mr.  Stephens  in  his  true  light  we  had  apparently 
done  the  Communists  a  disservice,  and  that  was  the  reason 
for  the  attempt  to  suppress  the  picture. 

Mr.  Smith.  Is  it  your  opinion  their  attempts  were  some¬ 
what  successful  in  suppreessing  that  picture? 

Mr.  McDowell.  Mr.  Smith,  I  want  to  say  something  right 
here. 

Mr.  Smith.  Yes,  sir. 

Mr.  McDowell.  Just  to  keep  the  record  straight,  Thad¬ 
deus  Stephens  was  a  great  American  patriot  and  citizen. 
Pennsylvania  is  very  proud  of  Thaddeus  Stephens  and  the 
role  he  played  in  American  Society. 
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The  Chairman.  What  were  yon  going  to  say,  Mri.  Mc- 
Guinness  ? 

Mr.  McGuinness.  I  don’t  want  to  get  into  a  political  de¬ 
bate.  | 

Mr.  Smith.  Mr.  McGuinness,  do  you  think  their  efforts 
were  somewhat  successful  in  suppreessing  this  picture? 

Mr.  McGuinness.  Yes.  I  believe  they  hurt  the  picture 
to  some  extent  largely  because  of  agitation  against  it, 
which  coincided  with  the  attack  on  Pearl  Harbor,  which 
preceded  the  release  of  the  picture. 

Metro-Goldwyn-Mayer  decided  that  anything  which  might 
create  any  kind  of  disturbance  within  our  country  at  that 
time  was  inadvisable,  and  not  a  contribution  to  the  war 
effort,  so  they  made  no  exploitation  campaign  based  on  this 
agitation  and  merely  released  the  picture  in  a  routine 
form. 

971  Mr.  Smith.  During  that  particular  time,  hav^  you 
had  an  oportunity  to  observe  whether  or  not  there  is 

any  Communist  infiltration  in  the  motion-picture  industry 
or  in  Hollywood? 

Mr.  Ryskind.  Well,  I  would  say  that  you  would  have  to 
be  deaf,  dumb,  and  blind  not  to  observe  those  activities. 
The  fact  is,  as  Rupert  Hughes  said  yesterday,  that  even 
if  you  lost  all  of  those  and  still  kept  your  nose  the  odor 
would  tell  you. 

972  Mr.  Nixon.  Mr.  Montgomery,  you  indicated  that  at 
the  time  this  resolution  was  introduced  there !  was 

great  opposition  from  this  small  minority.  The  point  I 
am  interested  in  is  this:  You  said  they  behaved  as  all  left- 
wing  groups  behaved.  Would  you  indicate  very  briefly 
to  the  committee  some  of  the  elements  of  behavior  which 
in  your  opinion  follow  that  line? 

Mr.  Montgomery.  Yes,  sir.  The  confusion  of  the  issue 
by  long  and  protracted  discussion  is  one  of  the  maneuvers 
used  by  these  people.  I  am  afraid  this  sounds  a  little  melo¬ 
dramatic,  but  character  assassins  of  the  proponents  of  the 
issue  was  another  one. 
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Mr.  Nixon.  Long  and  protracted  discussion  and  charac¬ 
ter  assassins  were  two  of  them? 

Mr.  Montgomery.  Long  and  protracted  discussion,  let  me 
say,  with  the  aim  in  view  of  simply  clouding  the  original  is¬ 
sue  of  the  resolution. 

Mr.  Nixon.  And  not  for  the  purpose  of  reaching  a  de¬ 
cision  on  the  matter  at  hand? 

Mr.  Montgomery.  No,  sir;  definitely  not. 

Mr.  Nixon.  But  for  the  purpose  of  avoiding  a  decision  on 
the  matter  on  which  they  wanted  no  decision  made  ? 

Mr.  Montgomery.  Yes,  sir;  exactly. 

973  Mr.  Stripling.  Has  it  ever  been  reported  to  you 
that  certain  members  of  the  guild  were  Communists? 

Mr.  Reagan.  Yes,  sir ;  I  have  heard  different  discussions 
and  some  of  them  tagged  as  Communists. 

Mr.  Stripling.  Have  you  ever  heard  that  from  any  re¬ 
liable  source? 

Mr.  Reagan.  Well,  I  considered  the  source  as  reliable  at 
the  time. 

Mr.  Stripling.  Would  you  say  that  this  clique  has  at¬ 
tempted  to  dominate  the  guild? 

Mr.  Reagon.  Well,  sir,  by  attempting  to  put  over  their 
own  particular  views  on  various  issues,  I  guess  in  regard 
to  that  you  would  have  to  say  that  our  side  was  attempting 
to  dominate,  too,  because  we  were  fighting  just  as  hard  to 
put  over  our  views,  in  which  we  sincerely  believed,  and  I 
think  we  were  proven  correct  by  the  figures — Mr.  Murphy 
gave  the  figures — and  those  figures  were  always  approxi¬ 
mately  the  same,  an  average  of  90  percent  of  the  Screen 
Actors  Guild  voted  in  favor  of  those  matters  now  guild 
policy. 

Mr.  Smith.  During  the  time  you  have  been  in  Holly¬ 
wood,  have  you  ever  observed  any  communistic  influence 
in  Hollywood  or  in  the  motion-picture  industry? 

Mr.  Cooper.  I  believe  I  have  noticed  some. 

Mr.  Smith.  What  do  you  believe  the  principal  medium  is 
that  they  use  Hollywood  or  the  industry  to  inject  propa¬ 
ganda? 
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Mr.  Cooper.  Well,  I  believe  it  is  done  through  wprd  of 
mouth - 

The  Chairman.  Will  you  speak  louder,  please,  Mr. 

Cooper?  ! 

Mr.  Cooper.  I  believe  it  is  done  through  word  of  tnouth 
and  through  the  medium  of  pamphleting — and  writers,  I 
suppose.  I 

Mr.  Smith.  By  word  of  mouth,  what  do  you  mean,  Mr. 
Cooper? 

Mr.  Cooper.  Well,  I  mean  sort  of  social  gatherings. 

Mr.  Smith.  That  has  been  your  observation? 

Mr.  Cooper.  That  has  been  my  only  observation ;  yes. 

Mr.  Smith.  Can  you  tell  us  some  of  the  statements 

974  that  you  may  have  heard  at  these  gatherings  that 

you  believe  are  communistic?  j 

Mr.  Cooper.  Well,  I  have  heard  quite  a  few,  I  think, 
from  time  to  time  over  the  years.  Well,  I  have  heard 
tossed  around  such  statements  as,  “Don’t  you  think  the 
Constitution  of  the  United  States  is  about  150  years  out  of 
date?”  and — oh,  I  don’t  know — I  have  heard  people i men¬ 
tion  that,  well,  “Perhaps  this  would  be  a  more  efficient 
Government  without  a  Congress” — which  statements  I 
think  are  very  un-American. 

975  Mr.  Smith.  Can  you  give  us  any  other  examples 
as  to  how  the  Communists  have  misused  Hollywood? 

Mr.  McGuinness.  Yes;  I  think  that  one  of  the  greatest 
disservices  that  the  Communists  have  done  to  Hollywood 
has  been  in  their  very  clever  use  of  the  name  “Hollywood” 
or  motion  pictures  in  the  titles  of  various  front  organi¬ 
zations.  Hollywood  has  a  glamor  value  that  attracts 
crowds,  particularly  when  you  get  out  of  the  Hollywood 
area  where  the  glamor  personalities  are  a  day-by-day  oc¬ 
currence  and  so  are  permitted  to  live  fairly  normal  lives. 
But  the  presence  of  a  motion-picture  name  billing  a  Com¬ 
munist-front  rally,  or  a  front  organization  rally,  is  highly 
successful  in  attracting  crowds  to  such  a  rally  who  nor¬ 
mally  would  not  be  attracted  to  the  rally  itself. 
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I  have  never  seen  one  of  these  rallies  at  which  a  col¬ 
lection  was  taken  up  and  at  which  some  substantial  sum 
was  not  raised. 

976  Mr.  Stripling.  Doesn’t  it  kind  of  provoke  you  to 
pay  them  $1,000  or  $2,000  a  week  and  see  them  on 

the  picket  lines  and  joining  all  of  these  organizations  and 
taking  your  money  and  trying  to  tear  down  a  system  that 
provides  the  money? 

Mr.  Warner.  That  is  absolutely  correct  because  I  will 
offer  as  evidence  John  Howard  Lawson — a  photograph  of 
him  in  our  picket  line  in  the  big  strike  of  1945.  The  strike 
was  supposedly  on  account  of  the  carpenters  and  painters. 
Have  you  got  it?  I  haven’t  seen  it  for  a  long  time. 

(Mr.  Matthews  hands  photograph  to  Mr.  Warner.) 

Mr.  Warner.  I  have  never  seen  this  fellow  in  person,  but 
here  he  is.  In  that  line  was  John  Wexley  to  whom  I  called 
your  attention  before.  There  were  loads  of  them — Ring 
Lardner,  Jr.  They  even  went  so  far  as  to  send  me  a 
threatening  telegram  which  I  am  sorry  I  didn’t  bring 
with  me — that  we  were  using  goons  to  destroy  union  labor. 
They  are  the  ones  that  came  through  with  goons  from 
Chicago  and  overturned  our  motorcars.  We  have  motion 
pictures  of  it.  It  is  nauseating  to  see  it. 

(The  photograph  referred  to  by  Mr.  Warner  was  marked 
“Warner  Exhibit  No.  3.”) 

Mr.  Stripling.  About  that  time  what  were  you  paying 
Mr.  Lawson  and  some  of  these  other  writers? 

Mr.  Warner.  We  were  probably  giving  them  about  $750. 
Mr.  Thomas.  $750  a  week? 

Mr.  Warner.  Yes. 

977  Mr.  Brewer.  Yes ;  he  was.  In  addition  to  Mr.  John 
Howard  Lawson,  there  were  other  persons,  who  were 

not  involved  in  the  strike  so  far  as  the  Conference  of  Studio 
Unions  were  concerned,  who  were  there  and  who  said  they 
were  observers,  but  who  actually  were  assisting,  in  our 
opinion,  in  creating  the  chaos  and  the  anarchy  that  existed 
there. 
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Mr.  McDowell.  They  were  a  part  of  the  film  industry? 

Mr.  Brewer.  Yes. 

Mr.  McDowell.  They  were - 

Mr.  Brewer.  And  I  have  the  names  of  some  of  the  promi¬ 
nent  ones,  if  you  would  like  to  have  them. 

Mr.  McDowell.  Yes ;  name  some  of  them. 

Mr.  Brewer.  Mr.  John  Garfield,  Mr.  John  Wexley,  Mr. 
Sidney  Buchman,  Mr.  Howard  Koch,  Mr.  Larry  Adler, 
Mr.  Lewis  Milestone,  Mr.  Dalton  Trumbo,  Mr.  Cary  Mc¬ 
Williams,  Mr.  Frank  Tuttle,  Mr.  Robert  Rossen,  Mr.  Wilf 
liam  Pomerance,  and  Mr.  John  Howard  Lawson. 

978  Mr.  Stripling.  There  has  been  considerable  testi¬ 
mony  taken  here  regarding  the  Communist  domi¬ 
nation  of  the  Screen  Writers  Guild.  Do  you  share  the  opin¬ 
ion  given  by  other  witnesses  that  it  is  under  the  control  of 
the  Communist  Party?  j 

Mr.  Moffit.  Yes,  sir ;  I  do.  It  was  founded  by  John  How¬ 
ard  Lawson.  It  has  an  electoral  system  that  I  think  makes 
for  an  organizational  dictatorship.  Nominations  are  not 
made  from  the  floor.  There  is  a  nominating  committee  ap¬ 
pointed  by  the  officers — a  good  piece  of  machinery  toi  keep 
themselves  in  power  for  as  long  as  they  please. 

I  think  the  record  of  the  Screen  Writers,  their  official 
publication,  is  one  of  being  filled  with  leftist  propaganda 
and  no  other  propaganda.  No  one  dares  raise  his  voice. 
The  meetings  that  I  have  attended  have  been  conducted  so 
that  the  Communists  howl  down  anyone  who  attempts  to 
raise  a  non-Communist  voice  and I 

i 

Mr.  Stripling.  Pardon  me.  Do  all  writers  employed  in 
the  motion-picture  industry  have  to  belong  to  the  Screen 
Writers  Guild?  j 

Mr.  Moffit.  Eighty  percent  of  them  have  to  because  of  a 
ruling  by  the  National  Labor  Relations  Board  recognizing 
them  as  the  bargaining  agent.  Very  few  writers  are  per¬ 
mitted  to  remain  in  that  outside  20  percent.  The  studios 
like  to  have  that  20  percent  always  open  in  case  some 
very  eminent  novelist  or  playwright  from  abroad  is  brought 
over  here.  They  don’t  wish  to  make  him  go  through  that 

i. 


540 


red  tape.  So  the  tendency  is  to  ask  all  writers  under  con¬ 
tract  and  practicing  and  living  in  Hollywood  to  belong 
to  the  guild. 

Mr.  Stripling.  In  other  words,  if  you  are  employed  in 
the  motion-picture  industry  as  a  writer,  it  is  necessary  al¬ 
most  to  join  an  organization  which  is  under  the  domination 
of  the  Communist  clique  within  it;  is  that  correct? 

Mr.  Moffit.  I  believe  it  is.  I  think  on  two  occasions  it 
was  attempted  to  run  a  ticket  of  candidates  for  officers  in 
the  guild  on  the  very  platform  that  they  were  opposed  to, 
both  fascism  and  communism,  but  that  never  came 
*  off. 

979  Mr.  Taylor.  Well,  yes,  sir;  I  must  confess  that  I 
have.  I  am  a  member  of  the  board  of  directors  of 
the  Screen  Actors  Guild.  Quite  recently  I  have  been  very 
active  as  a  director  of  that  board.  It  seems  to  me  that 
at  meetings,  especially  meetings  of  the  general  member¬ 
ship  of  the  guild,  there  is  always  a  certain  group  of  actors 
and  actresses  whose  every  action  would  indicate  to  me 
that  if  they  are  not  Communists  they  are  working  awfully 
hard  to  be  Communists.  I  don’t  know.  Their  tactics  and 
their  philosophies  seem  to  me  to  be  pretty  much  party¬ 
line  stuff. 

Mr.  Stripling.  Mr.  Taylor,  these  people  in  the  Screen 
Actors  Guild  who,  in  your  opinion  follow  the  Communist 
Party  line,  are  they  a  disrupting  influence  within  the  or¬ 
ganization? 

Mr.  Taylor.  It  seems  so  to  me.  In  the  meetings  which  I 
have  attended,  at  least  on  issues  in  which  apparently  there 
is  considerable  unanimity  of  opinion,  it  always  occurs 
that  someone  is  not  quite  able  to  understand  what  the  issue 
is  and  the  meeting,  instead  of  being  over  at  10  o’clock  or 
10:30  when  it  logically  should  be  over,  probably  winds  up 
running  until  1  or  2  o  ’clock  in  the  morning  on  such  issues  as 
points  of  order,  and  so  on. 

Mr.  Stripling.  Do  you  recall  the  names  of  any  of  the  act¬ 
ors  in  the  guild  who  participated  in  such  activity? 
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Mr.  Taylor.  Well,  yes,  sir;  I  can  name  a  few  who  Seem 


Whether  or 


not 


to  sort  of  disrupt  things  once  in  awhile, 
they  are  Communists,  I  don’t  know. 

Mr.  Stripling.  Would  you  name  them  for  the  commit¬ 
tee,  please? 

Mr.  Taylor.  One  chap  we  have  currently,  I  think,  is!  Mr. 
Howard  Da  Silva.  He  always  seems  to  have  something  to 
say  at  the  wrong  time.  Miss  Karen  Morley  also  usually 
appears  at  the  guild  meetings. 

980  During  the  month  of  May  1947  the  Committee  held 
closed  hearings  in  Los  Angeles,  and  thereafter  it 

was  announced  that  public  hearings  would  be  held  in 
Washington.  The  effect  of  the  hearings  is  indicated  by 
the  following. 

The  Chairman.  Let  me  ask  you  one  more  question.  |  Do 
you  think  that  communism  is  on  the  increase  or  on  the 
decrease  out  in  Hollywood?  j 

Mr.  Cooper.  It  is  very  difficult  to  say  right  now,  within 
these  last  few  months,  because  it  has  become  unpopular 
and  a  little  risky  to  say  too  much.  You  notice  the  differ¬ 
ence.  People  who  were  quite  easy  to  express  their  thoughts 
before  begin  to  clam  up  more  than  they  used  to. 

(Mr.  Johnston.)  When  I  talk  about  freedom  of  speech 
in  connection  with  this  hearing,  I  mean  just  this:  You  don’t 
need  to  pass  a  law  to  choke  off  free  speech  or  seriously  cur¬ 
tail  it.  Intimidation  or  coercion  will  do  it  just  as  well. 
You  can’t  make  good  and  honest  motion  pictures  in  an 
atmosphere  of  fear. 

I  intend  to  use  every  influence  at  my  command  to  keep 
the  screen  free.  I  don’t  propose  that  Government  shall 
tell  the  motion  picture  industry,  directly  or  by  coercion, 
what  kind  of  pictures  it  ought  to  make.  I  am  as  whole¬ 
heartedly  against  that  as  I  would  be  against  dictating  to  the 
press  or  the  radio,  to  the  book  publishers  or  to  the  maga¬ 
zines. 

981  The  effect  of  exposure  is  described  by  Mr.  John¬ 
ston,  head  of  the  Motion  Picture  Producers  Associa¬ 
tion,  as  follows : 


i 
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Mr.  Johnston.  *  *  *  Senator  Robert  Taft  isn’t  going 
to  worry  about  being  called  a  Communist.  But  not  every 
American  is  a  Senator  Taft  who  can  properly  ignore  such 
an  accusation.  Most  of  us  in  America  are  just  little  people. 
They  take  away  everything  a  man  has — his  livelihood,  his 
reputation,  and  his  personal  dignity. 

When  just  one  man  is  falsely  damned  as  a  Communist, 
in  an  hour  like  this  when  the  Red  issue  is  at  white  point, 
no  one  of  us  is  safe. 

982  Mr.  Johnston,  president  of  the  Motion  Picture  Pro¬ 
ducers  Association,  testified  as  follows  with  respect 
to  action  taken  by  the  Motion  Picture  Producers  Associa¬ 
tion  prior  to  the  hearings  in  October  1947. 

Mr.  Johnston  (reading) : 

“Suggestions  were  made.  The  Association  of  Motion 
Picture  Producers  today  were  asked  to  adopt  a  three-point 
program  to  meet  the  issue  of  communism  in  Hollywood 
and  to  secure  a  fair  and  dignified  representation  of  the 
facts  on  the  motion-picture  industry  to  the  American  people. 
The  program  proposed  that : 

“1.  Insistence  upon  a  fair  and  objective  investigation  by 
the  Thomas  Un-American  Committee.  Vague  blanket 
charges  that  communism  had  captured  the  American  screen 
before  responsible  witnesses  have  been  heard  by  the  entire 
committee  is  not  in  the  American  tradition.  Nothing  can 
be  accomplished  by  smearing  all  of  Hollywood  with  the 
brush  of  communism.  Script  burning  and  head  hunting 
are  un-American  techniques.  We  want  the  facts,  hard, 
specific  facts,  and  that  kind  of  an  investigation  we  invite. 

“We  want  the  facts  so  that  we  will  know  whether  we  are 
exonerated  or  condemned. 

“Our  industry  is  determined  at  this  time  that  we  shall 
have  a  complete  and  decisive  investigation.  This  must 
be  an  investigation  to  end  all  investigations  in  Hollywood. 

“Hollywood  is  weary  of  being  the  national  whipping  boy 
for  congressional  committees.  We  are  tired  of  having 
irresponsible  charges  made  again  and  again  and  again, 
and  not  sustained.  If  we  have  committed  a  crime  we  want 
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to  know  it.  If  not,  we  should  not  be  badgered  by  con¬ 
gressional  committees. 

“We  are  a  responsible  industry  and  we  would  like  to 
spend  our  time  making  pictures  and  not  dissipate  our 
energies  and  our  efforts  in  responding  to  committee  in¬ 
vestigations. 

“2.  Agreed  not  to  employ  proven  Communists  in  Holly¬ 
wood  jobs  where  they  would  be  in  a  position  to  influence 
the  screen.  Hollywood  producers  recognize  the  responsi¬ 
bility  to  keep  the  American  screen  free  from  Communists 
or  any  other  subversive  propaganda.  The  evidence  is 
conclusive  that  Communists  are  a  destructive  force  and  their 
constant  under-cover  activities  are  designed  to  create  chaos 
and  conflict. 

“We  reject  the  Communist  not  because  of  his  ideas  but 
because  of  his  allegiance  and  loyalty  to  a  foreign  power. 
Every  American  Communist  is  a  potential  foreign  agent. 
America  has  never  been  afraid  of  new  ideas.  We  welcome 
them  in  all  fields,  political,  economic,  and  social. 

1 1  The  free  play  of  ideas  is  the  strength  of  our  democracy. 
It  is  the  completion  of  ideas  which  makes  America  strong. 
Sedition  is  not  competition,  and  this  industry  will  not 
tolerate  seditionists ;  but  we  must  make  sure  we  do  not  chip 
away  our  freedoms  to  get  the  seditionists. 

“The  protection  of  the  innocent  is  still  supreme.  Thfere 
is  no  higher  duty  under  our  American  system  of  jutis- 
983  prudence.  We  must  be  scrupulous  to  avoid  indis¬ 
criminate  labeling.  Every  time  you  tag  an  innocent 
person  with  a  red  label  you  play  into  the  hands  of  the 
Communists. 

“I  am  not  interested  in  the  pastel  shades,  the  parlor 
pinks  or  salmon-colored  zealots.  They  are  just  plain 
dupes  and  fools.  My  concern  is  the  Bed  conspirator,  the 
man  who  uses  the  freedoms  of  democracy  to  destroy  de¬ 
mocracy. 

“We  emphasize  that  in  agreeing  not  to  employ  proven 
Communists  we  mean  just  that.  The  proof  must  be  con- 
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elusive  and  it  is  the  responsibility  of  the  Un-American  Com¬ 
mittee  to  furnish  the  proof  and  the  names. 

“3.  The  employment  of  James  Byrnes,  former  Secre¬ 
tary  of  State,  to  represent  the  Association  of  Motion 
Picture  Producers  in  counseling  and  presenting  all  the 
facts  about  the  industry  to  the  Un-American  Committee  and 
the  American  public. 

“The  record  of  the  motion-picture  industry  in  war  and 
peace  is  unexcelled  by  any  other  industry. 

“Many  Americans  see  motion  pictures  daily.  They  not 
only  see  them,  they  recommend  them,  and  they  love  them. 
That  is  true  in  every  country  which  permits  the  showing 
of  American  films.  We  enjoy  the  highest  prestige  and 
standing  everywhere. 

“American  films  are  vital  to  the  American  design  of 
living  because  they  give  the  lie  by  visual  evidence  to  totali¬ 
tarian  propaganda.  Our  pictures  produced  under  the  demo¬ 
cratic  form  of  government  inevitably  reflect  democratic 
habits  of  thought  and  life  and  action.  They  are  demo¬ 
cratic  habits  of  thought  and  life  and  action.  They  are 
bound  to  convey  some  of  the  virility,  the  zest,  and  joy  of 
living  which  are  characteristic  of  life  in  our  country. 
These  are  qualities  which  other  people  need  most  at  this 
time,  and  these  are  the  qualities  that  make  American  films 
hated  and  feared  by  Communists  everywhere.  American 
motion  pictures  truly  reflecting  American  life  have  been 
possible  because  of  freedom  of  the  screen.  We  intend  to 
protect  this  sacred  right.  We  are  determined  not  to  permit 
Communist  propaganda,  Government  pressure,  or  political 
censorship  to  undermine  that  freedom.  ’  ’ 

Mr.  Chairman,  the  Association  of  Motion  Producers  at 
Los  Angeles  adopted  the  first  and  the  third.  They  did  not 
adopt  the  second.  The  second  is  the  agreement  not  to 
employ  proven  Communists  in  Hollywood  on  jobs  where 
they  would  be  in  a  position  to  influence  the  screen.  They 
did  not  adopt  that  for  several,  what  they  thought,  were  very 
good  reasons. 
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Mr.  Stripling.  Would  you  pardon  me  just  a 
moment? 

984  Mr.  Johnston.  May  I  complete? 

Mr.  Stripling.  Complete  your  statement? 

Mr.  Johnston.  Yes. 

Mr.  Stripling.  Yes,  certainly. 

Mr.  Johnston.  The  first  reason  assigned  was  that  for  us 
to  join  together  to  refuse  to  hire  someone  or  some  people 
would  be  a  potential  conspiracy,  and  our  legal  counsel 
advised  against  it.  j 

Second,  who  was  going  to  prove  whether  a  man  was  a 
Communist  or  not?  Was  it  going  to  be  by  due  process  of 
law  in  the  traditional  American  manner,  or  was  it  to  be 
arrogated  to  some  committee  in  Hollywood  to  say  he  was 
a  Communist,  or  some  producer,  and  if  they  said  het  was 
a  Communist  they  might  at  some  future  time  find  he  was  a 
Republican,  a  Democrat,  or  a  Socialist,  and  not  hire  him. 

In  other  words,  who  is  going  to  prove  that  this  man  was 
a  Communist?  And  under  what  methods? 

Third,  that  it  was  the  duty  of  Congress  to  determine 
two  things:  First,  was  a  Communist  an  agent  of  a  foreign 
government — as  I  believe  he  is — and/or  second,  is  he 
attempting  to  overthrow  our  Government  by  unconstitu¬ 
tional  means.  Therefore,  it  was  up  to  Congress  to  make 
these  two  determinations  before  we  could  take  action,  j 

I  must  confess  they  convinced  me  they  were  right  on  all 
three  points,  Mr.  Chairman,  and  that  is  the  reason  they 
did  not  attempt  No.  2. 

Mr.  Stripling.  Did  you  urge  the  adoption  of  No.  2  ? 

Mr.  Johnston.  I  did;  I  urged  the  adoption  of  No.  2  but 
the  questioning  from  our  legal  counsel  present,  and  from  the 
membership  present,  convinced  me  I  was  wrong.; 

985  After  the  hearing,  the  Motion  Picture  Producers 
Association  met  in  New  York  and  agreed  to,  and  did, 

put  into  effect  a  policy  not  to  hire  Communists  in  the  motion 
picture  industry  in  the  future. 


•  V*' 
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986  Filed  July  8,  1948. 

Defendant’s  Exhibit  No.  11. 

Cumulative  Testimony  Point. 

Congressional  Debate. 

In  connection  with  the  cross-examination  of  Thomas, 
the  following  matters  transpired  when  the  question  of  con¬ 
tempt  was  debated  before  the  Congress.  Evidence  show¬ 
ing  cumulative  character  of  the  specific  interrogatory:  (note 
that  the  Congressional  Record  shows  the  cumulative  matter 
as  to  every  member  of  the  House  Committee  who  spoke 
before  the  House  in  support  of  the  citations) : 

1.  Mr.  Thomas  (Cong.  Rec.  Nov.  24,  1947,  page  10880) : 

“During  the  second  week  we  subpoenaed  before  us  those 
who  had  been  accused  of  being  Communists  or  having 
engaged  in  Communist  activities.  They  were  subpoenaed 
because  our  investigation  had  disclosed  that  they  vrere  Com¬ 
munists  or  had  long  records  of  Communist  affiliations  and 
activities.  *  *  *  We  also  wanted  these  witnesses  to  have 

their  day  in  court,  so  to  speak,  to  answer  if  they  could,  the 
allegations  which  had  been  made  against  them.  *  *  * 

The  reason  these  10  individuals  refused  to  answer  the 
question  was  because  they  were  Communists.  They  knew 
that  we  had  the  evidence  that  they  were  Communists,  and 
they  knew  were  were  in  a  position  to  expose  their  Com¬ 
munist  activities ,  which  they  had  been  engaged  in  over  a 
period  of  years. 

987  “After  every  one  of  these  witnesses  left  the  wit¬ 
ness  stand  the  committee  staff  immediately  placed 

into  the  record  their  Communist  Party  registration  card, 
along  with  complete  reports  of  their  extensive  Communist 
activities. 

“Before  I  proceed  any  further,  I  should  like  to  make 
this  point  clear.  These  10  individuals  were  not  chosen  at 
random  and  brought  in  and  asked,  as  they  would  have  you 
believe,  1  what  is  your  political  affiliations?’  They  were 
brought  in,  as  I  have  previously  stated,  because  of  the 
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overwhelming  evidence  which  was  before  the  committee 
that  they  were  identified  and  active  in  a  subversive  and 
foreign-directed  conspiracy  which  goes  under  the  misnomer 
of  the  Communist  Party  of  the  United  States.” 

2.  Congressman  Vale  (Cong.  Rec.  Nov.  24,  1947,;  page. 
10881) :  | 

“All  through  their  brazen  performance  it  was  also  clear 
that  the  conduct  of  each  of  those  10  witnesses  was  in  full 
accord  with  standard  Communist  practice  long  established, 
to  which  all  of  them  obediently  conformed.  In  other  \yords, 
these  men  showed  a  slavish  subservience  to  the  instructions 
of  those  representing  a  foreign  power  and  utter  and  calcu¬ 
lated  defiance  of  a  committee  of  the  duly  elected 
988  Congress  of  the  United  States.  To  indicate  that 
the  conduct  of  these  witnesses  was  not  the  brilliant 
inspiration  of  any  single  individual  witness  or  the  result 
of  a  remarkable  meeting  of  minds  of  all  of  them,  I  wish  to 
cite  the  rules  of  conduct  laid  down  for  all  Communists  by 
their  leading  spokesmen.” 

3.  Congressman  McDowell  (Cong.  Rec.  Nov.  24,  1947, 
page  10886) : 

“The  ten  witnesses  who  are  all  known  to  be  veteran 
members  of  the  Communist  Party,  which,  the  committee 
holds,  as  does  most  of  you,  to  be  not  a  political  party,  not 
a  political  ideology,  nor  a  political  philosophy,  but  an 
international  political  conspiracy,  directed  by  an  iron  and 
militant  hand  in  the  capital  of  Soviet  Russia — Moscow;/’ 

4.  Congressman  Mundt  (Cong.  Rec.  Nov.  24,  1947,  page 
10891): 

“Why  did  they  refuse  to  answer?  Because  if  they  said 
‘No,’  the  laws  of  perjury  are  too  rough,  and  the  sentences 
they  would  have  received  would  be  greater  than  if  they 
simply  maintained  silence  and  were  cited  for  contempt  If 
they  admitted  the  truth  and  said,  ‘Yes,’  then,  of  course,  they 
knew  they  would  lose  the  lucrative  jobs  they  had  been 
holding  out  in  Hollywood. 
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House  Resolution  No.  542. 

683  Filed  Apr.  16,  1948 

In  the  House  of  Representatives,  U.  S., 

April  15,  1948. 

Whereas  in  the  case  of  the  United  States  versus  John 
Howard  Lawson  (number  1352-47,  criminal  docket),  pend¬ 
ing  in  the  District  Court  of  the  United  States  for  the  Dis¬ 
trict  of  Columbia,  subpenas  duces  tecum  were  issued  by 
the  chief  justice  of  said  court  and  addressed  to  John 
Andrews,  Clerk  of  the  House  of  Representatives,  directing 
him  to  appear  as  a  witness  before  the  said  court  on  the 
13th  day  of  April,  1948,  at  10  o’clock  antemeridian,  and  to 
bring  with  him  certain  and  sundry  papers  in  the  possession 
and  under  the  control  of  the  House  of  Representatives: 
Therefore  be  it 

Resolved,  That  by  the  privileges  of  this  House  no  evi¬ 
dence  of  a  documentary  character  under  the  control  and  in 
the  possession  of  the  House  of  Representatives  can,  by  the 
mandate  of  process  of  the  ordinary  courts  of  justice,  be 
taken  from  such  control  or  possession  but  by  its  permission ; 
be  it  further 

Resolved ,  That  when  it  appears  by  the  order  of  the  court 
or  of  the  Judge  thereof,  or  of  any  legal  officer  charged 
with  the  administration  of  the  orders  of  such  court  or  judge, 
that  documentary  evidence  in  the  possession  and  under  the 
control  of  the  House  is  needful  for  use  in  any  court  of 
justice  or  before  any  judge  or  such  legal  officer,  for  the 
promotion  of  justice,  this  House  will  take  such  order 

684  thereon  as  will  promote  the  ends  of  justice  consis¬ 
tently  with  the  privileges  and  rights  of  this  House ; 

be  it  further 

Resolved,  That  John  Andrews,  Clerk  of  the  House,  be 
authorized  to  appear  at  the  place  and  before  the  court 
named  in  the  subpenas  duces  tecum  before  mentioned,  but 
shall  not  take  with  him  any  papers  or  documents  on  file  in 
his  office  or  under  his  control  or  in  his  possession  as  Clerk 
of  the  House ;  be  it  further 
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Resolved,  That  when  said  court  determines  npon  the 
materiality  and  the  relevancy  of  the  papers  and  docu¬ 
ments  called  for  in  the  subpenas  duces  tecum  then  the  said 
court  through  any  of  its  officers  or  agents  have  ffill  per¬ 
mission  to  attend  with  all  proper  parties  to  the  proceeding 
and  then  always  at  any  place  under  the  orders  and  Control 
of  this  House  and  take  copies  of  any  documents  or  papers 
in  possession  or  control  of  said  Clerk  that  the  court  has 
found  to  be  material  and  relevant,  except  minutes  and  tran¬ 
scripts  of  executive  sessions,  and  any  evidence  of  witnesses 
in  respect  thereto  which  the  court  or  other  proper  officer 
thereof  shall  desire,  so  as,  however,  the  possession  of  said 
documents  and  papers  by  the  said  Clerk  shall  not  be  dis¬ 
turbed,  or  the  same  shall  not  be  removed  from  their  place 
of  file  or  custody  under  said  Clerk;  and  be  it  further 

Resolved,  That  a  copy  of  these  resolutions  be 
685  transmitted  to  the  said  court  as  a  respectful  answer 
to  the  subpenas  aforementioned. 

Attest : 

John  Andrews, 

Clark . 

I 

*  »  •  •  #  *  •  *  * 

Subpoenas  Duces  Tecum  and  Attached  Schedules  of 

Robert  R.  Stripling. 

i 

706  district  court  of  the  united  states  for  THE  I 

DISTRICT  OF  COLUMBIA 

Holding  a  Criminal  Court  for  said  District  | 

The  United  States  ! 

j 

vs, 

John  Howard  Lawson 

No.  1352-47,  Criminal 

7  I 

The  President  of  the  United  States  to  Robert  R.  Strip¬ 
ling,  individually  and  as  clerk  of  the  House  Committee 
on  Un-merican  ctivities,  226  House  Office  Bldg.,  Washing¬ 
ton,  D.  C. 
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You  are  hereby  commanded  to  attend  the  said  Court  on 
Tuesday  the  13th  day  of  April,  1948,  at  10  o’clock  A.  M., 
to  testify  on  behalf  of  the  defendant,  and  bring  with  you 
the  documentary  material  described  in  Schedule  A,  an¬ 
nexed  hereto  and  made  a  part  hereof,  consisting  of  2  pages, 
and  not  depart  the  Court  without  leave  thereof. 

Witness,  the  Honorable  Chief  Justice  of  said  Court,  the 
9th  day  of  April,  A.  D.  1948. 

Hakry  M.  Hull, 

Clerk. 

By  Elizabeth  M.  Kowalski, 

Deputy  Clerk. 

Robert  W.  Kenny  and  Allan  R.  Rosenberg, 

Attorneys  for  John  Howard  Lawson. 

Let  this  writ  issue: 


Justice. 


Marshal’s  Return 

Summoned  the  above-named  witness,  Robert  R.  Strip¬ 
ling,  personally,  4-12-48. 

W.  Bruce  Matthews, 

John  B.  Colpoys, 

U.  S.  Marshal, 

By  H.  W.  McCanley, 

Deputy. 
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707  SCHEDULE  A  j 

j 

1.  A  stenographic  transcript  of  all  meetings  of  the 
House  Committee  on  Un-American  Activities  or  any  sub¬ 
committee  of  the  same  from  August  2,  1946  to  date  at 
which  the  definition  or  content  of  phrases,  or  any  portion 
of  the  phrases,  “un-American  propaganda  activities, ’ ’ 
and/or  “subversive  and  un-American  propaganda  .  .  . 
(which)  attacks  the  principles  of  the  form  of  government 
as  guaranteed  by  our  Constitution,”  were  considered  and 
acted  upon,  or  on  which  any  action  was  taken  by  the  Com¬ 
mittee  in  connection  with  the  scope  of  its  authority;  and 
powers,  or  in  connection  with  any  constitutional  limitations 
thereon. 

2.  All  press  releases  issued  by  the  House  Committee  on 
Un-American  Activities  or  its  Chairman  or  its  members 
from  August  2,  1946  to  date  dealing  with  the  definition  or 
content  of  phrases,  or  any  portion  of  the  phrases,  *j‘  un- 
American  propaganda  activities,”  and/or  “subversive  and 
un-American  propaganda  . . .  (which)  attacks  the  principles 
of  the  form  of  government  as  guaranteed  by  our  Consti¬ 
tution.” 

3.  All  reports  of  the  House  Committee  on  Un-American 
Activities  from  August  2,  1946  to  date. 

4.  Transcripts  of  all  hearings  public  and  executive,  held 
by  the  House  Committee  on  Un-American  Activities  from 
August  2,  1946  to  date. 

5.  All  reports  of  investigators  for  the  Committee  issued 

by  the  Committee,  from  August  2,  1946  to  date,  j 

708  6.  All  releases  and  statements  issued  by,  or;  on 
behalf  of,  the  House  Committee  on  Un-American  Ac¬ 
tivities,  and/or  stenographic  transcript  of  meetings  of  the 
Committee  from  August  2,  1946  to  date  relating  to  or  dis¬ 
cussing  the  investigation  of  organizations,  groups  or  in¬ 
dividuals  which  disseminate  propaganda  or  influence  j  or 
attempt  to  influence  public  opinion. 

7.  The  records  of  names  of  all  organizations  and  groups 
compiled  by  the  House  Committee  on  Un-American  Ac- 
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tivities  from  August  2,  1946  to  date,  which  are  allegedly 
“ subversive’ 1  or  “un-American.” 

8.  The  records  of  all  names  of  individuals  compiled  by 
the  House  Committee  on  Un-American  Activities  from  Au¬ 
gust  2,  1946  to  date  which  are  allegedly  “subversive”  or 
“un-American.” 

9.  All  correspondence  and  memoranda  from  and  to  the 
Committee,  or  from  and  to  individual  members  of  the 
Committee,  or  from  and  to  members  of  the  Committee  staff 
between  August  2,  1946  to  date  relating  to  findings  by  the 
Committee  or  to  material  in  the  Committee  files  concerning 
the  names  of  organizations,  groups  or  individuals  in  the 
files  of  the  Committee. 

709  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR  THE 

DISTRICT  OF  COLUMBIA 

Holding  a  Criminal  Court  for  said  District 
The  United  States 


vs. 

John  Howard  Lawson 
No.  1352-47,  Criminal 

The  President  of  the  United  States  to  Robert  E.  Strip¬ 
ping,  individually  and  as  Clerk  of  the  House  Committee  on 
Un-American  Activities,  226  Old  House  Office  Building, 
Washington,  D.  C. 

You  are  hereby  commanded  to  attend  the  said  Court  on 
Tuesday  the  13th  day  of  April,  1948,  at  10  o’clock  A.  M., 
to  testify  on  behalf  of  the  defendant,  and  bring  with  you 
the  documentary  material  described  in  Schedule  A  attached 
hereto  and  made  a  part  hereof,  and  not  depart  the  Court 
without  leave  thereof. 
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Witness,  The  Honorable  Chief  Justice  of  said  Court, 
the  9th  day  of  April,  A.  D.  1948. 

Harry  M.  Hull, 

Cleric. 

By  Margaret  L.  Boswell, 

Deputy  Clerk. 

i 

Robert  W.  Kenny  and  Allan  R.  Rosenberg, 

Attorneys  for  John  Howard  Lawson 

Let  this  writ  issue: 


Justice. 


Marshal's  Return 

i 

Summoned  the  above-named  witness  Robert  E.  Stripling, 
personally,  4-12-48. 


By  H.  W.  McCauley,! 


W.  Bruce  Matthews, 
U.  S.  Marshal. 

John  B.  Colpoys,! 

Deputy. 


! 

1 


554 


710  SCHEDULE  A 

1.  Minutes  and  memoranda  of  all  meetings  of  the  House 
Committee  on  Un-American  Activities  or  any  subcommit¬ 
tee  thereof  between  May  26,  1938  to  October  20,  1947  at 
which  investigation  of  John  Howard  Lawson  was  con¬ 
sidered,  referred  to,  or  acted  upon. 

2.  All  releases  and  statements  issued  by  or  on  behalf  of 
the  House  Committee  on  Un-American  Activities  whether 
to  the  press  or  otherwise  from  May  26,  1938  to  date  which 
referred  to  or  discussed  John  Howard  Lawson. 

3.  All  publications,  documents,  statements  or  communi¬ 
cations  relating  to  John  Howard  Lawson  ajid  submitted 
to  the  House  Committee  on  Un-American  Activities  be¬ 
tween  May  26,  1938  and  October  20,  1947. 

4.  Transcripts  of  Committee  meetings  or  executive  ses¬ 
sions  from  May  26,  1938  to  date  at  which  the  Committee 
considered  and/or  discussed  the  said  John  Howard  Lawson. 

5.  All  reports,  communications  and  correspondence  and 
memoranda  relating  to  the  investigation  of  the  said  John 
Howard  Lawson  by  the  House  Committee  on  Un-American 
Activities  from  May  26,  1938  to  October  20, 1947. 

711  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR  THE 

DISTRICT  OF  COLUMBIA 

Holding  a  Criminal  Court  for  said  District 
The  United  States 


vs. 

John  Howard  Lawson 
No.  1352-47,  Criminal 

The  President  of  the  United  States  to  Robert  E.  Strip¬ 
ling,  individually  and  as  Clerk  of  the  House  Committee 
on  Un-American  Activities,  226  Old  House  Office  Build¬ 
ing,  Washington,  D.  C. 

You  are  hereby  commanded  to  attend  the  said  Court 
on  Tuesday  the  13th  day  of  April,  1948,  at  10  o’clock  A.  M., 
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to  testify  on  behalf  of  the  defendant,  and  bring  with  you 
the  documentary  material  described  in  Schedule  j  A  at¬ 
tached  hereto  and  made  a  part  hereof,  consisting  of  three 
pages,  and  not  depart  the  Court  without  leave  thereof. 

Witness,  the  Honorable  Chief  Justice  of  said  Court,  the 
9th  day  of  April,  A.  D.  1948. 

i 

i 

Harry  M.  Hull,  j 

Clerk. 

By  Margaret  L.  Boswell,! 

Deputy  Clerk. 

Robert  W.  Kenny  and  Allen  R.  Rosenberg, 

Attorneys  for  John  Howard  Lawson 

Let  this  writ  issue: 


Justice. 


Marshal's  Return 

Summoned  the  above-named  witness  Robert  E.  Stripling, 
personally,  4-12-48. 

W.  Bruce  Matthews, 
John  B.  Colpoys,  j 

U.  S. -Marshal. 

By  H.  W.  McCauley,  j 

Deputy. 


j 

i 


i 
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712  SCHEDULE  A 

1.  Minutes  of  all  meetings  of  the  House  Committee  on 
Un-American  Activities  or  any  subcommittee  thereof  be¬ 
tween  May  26, 1938  and  October  20, 1947  at  which  investiga¬ 
tion  of  the  motion  picture  industry  was  considered,  referred 
to,  acted  upon,  and  transcript  of  any  testimony  taken 
about,  or  concerning  the  motion  picture  industry  during 
that  period,  and  memoranda  and  reports  of  investigators 
for  the  Committee  and  other  reports  and  memoranda  which 
was  the  subject  of  consideration  by  the  Committee. 

2.  All  the  releases  and  statements  issued  by  or  on  behalf 
of  the  House  Committee  on  Un-American  Activities  whether 
to  the  press  or  otherwise  between  May  26, 1938  and  October 
20,  1947  which  referred  to  or  discussed  the  motion  picture 
industry,  and  particularly  regarding  the  alleged  Communist 
infiltration  in  the  motion  picture  industry. 

3.  Copies  of  any  letters,  reports,  or  other  communica¬ 
tions  from  any  person  or  groups  of  persons  or  organiza¬ 
tions  to  the  House  Committee  on  Un-American  Activities 
from  May  26, 1938  to  October  20, 1947  concerning  the  motion 
picture  industry. 

4.  Copy  of  all  letters,  correspondence,  or  other  communi¬ 
cations  from  the  House  Committee  on  Un-American  Activi¬ 
ties  to  any  persons,  groups  or  individuals  between  May  26, 
1938  and  October  20,  1947  concerning  the  motion  picture 

industry. 

713  5.  Transcript  of  the  Hearings  held  by  the  House 
Committee  on  Un-American  Activities  or  any  of  its 

sub-committees  from  October  20,  to  October  30,  1947  con¬ 
cerning  the  motion  picture  industry  and  all  exhibits  and 
applications  and  motions  of  counsel  for  all  witnesses  who 
appeared  before  the  said  Committee  at  the  said  Hearings. 

6.  Transcripts  of  the  Htearings  held  by  the  House  Com¬ 
mittee  on  Un-American  Activities  or  any  sub-committee 
thereof,  in  Los  Angeles,  California,  concerning  the  motion 
picture  industry  during  1947  and  particularly  during  May, 
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1947,  including  specifically  the  testimony  of  Louis  B.  iMayer 
and  all  other  executives  in  the  motion  picture  industry. 

7.  Copy  of  all  reports  made  to  the  House  Committee  on 
Un-American  Activities  by  any  of  its  investigators  and 
particularly  its  investigators  H.  A.  Smith  and  A.  B.  Leckie, 
concerning  the  interviews  had  by  the  said  investigators 
with  the  motion  picture  producers  in  Hollywood,  Califor¬ 
nia,  during  the  period  January  1,  1947  and  October  20, 
1947. 

8.  Transcripts  of  Committee  meetings  or  executive  ses¬ 

sions  held  from  January  1,  1947  to  date  at  which  the  Com¬ 
mittee  considered,  and/or  acted  upon  matters  relating  to 
the  motion  picture  industry,  and  witnesses  testifying;  at  the 
Hearings  held  between  the  aforesaid  dates.  j 

9.  AJ1  correspondence  and  communications  between  rep¬ 
resentatives  of  the  motion  picture  industry  and  the  Souse 
Committee  on  Un-American  Activities  from  May  26,  1938 
to  date. 


10.  All  correspondence  and  communications  be- 
714  tween  the  Motion  Picture  Alliance  and/or  any;  of  its 
representatives  and  the  House  Committee  on  Un- 
American  Activities  from  May  26, 1938  to  date. 


715  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR  THE 

DISTRICT  OF  COLUMBIA 


HOLDING  A  CRIMINAL  COURT  FOR  THE  SAID  DISTRICT; 

The  United  States  | 

vs.  ! 

John  Howard  Lawson 

No.  1352-47,  Criminal  j 

The  President  of  the  United  States  to  Robert  E.  Stripling, 
individually  and  as  Clerk  of  the  House  Committee  oh  Un- 
American  Activities,  236  Old  House  Office  Bldg.,  Washing¬ 
ton,  D  .C. 
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You  are  hereby  commanded  to  attend  the  said  Court  on 
Tuesday  the  13th  day  of  April,  1948,  at  10  o’clock  A.  M., 
to  testify  on  behalf  of  the  defendant,  and  bring  with  you 
the  documentary  material  described  in  Schedule  A  attached 
hereto  and  made  a  part  hereof,  consisting  of  9  pages,  and 
not  depart  the  Court  without  leave  thereof. 

Witness,  The  Honorable  Chief  Justice  of  said  Court,  the 
9th  day  of  April,  A.  D.  1948. 

Habry  M.  HuuiiL, 

Clerk. 

By  Elizabeth  M.  Kowalski, 

Deputy  Clerk. 

Robert  W.  Kenny  and  Allan  R.  Rosenberg, 

Attorneys  for  John  Howard  Lawson. 

Let  this  writ  issue : 


Justice. 


Marshal’s  Return 

Summoned  the  above-named  witness,  Robert  E.  Stripling, 
Administrator,  and  as  personally  4-12-48. 

W.  Bruce  Matthews, 
John  B.  Colpoys, 

U.  S.  Marshal. 

By  H.  W.  McCauley, 

Deputy. 
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716  SCHEDULE  A 

I 

1.  Copies  of  letter  sent  by  Karl  E.  Mundt,  member  of 

the  Committee,  to  Gov.  Thomas  E.  Bailey  (Mississippi) 
and  approximately  99  others  on  or  about  January  20, 1945, 
relating  to  a  suitable  and  working  criterion  to  determine 
what  does  and  what  does  not  comprise  an  un-American  • 
propaganda  activity,  together  with  the  data  sheet  mailed 
therewith  and  all  replies  received  thereto,  and  all  further 
correspondence  with  the  same  individuals  in  connection 
therewith  and  such  additional  correspondence  received 
from  other  individuals  and/or  organizations  pertaining  to 
the  establishment  of  the  working  criterion  above  set  forth 
as  to  the  definition  of  the  terms  un-American  and/or  sub¬ 
versive;  all  stenographic  transcripts  of  meetings  Of  the 
Committee  and  all  its  minutes  and  other  memoranda  re¬ 
lating  to  the  said  letter.  j 

2.  Copies  of  all  letters  sent  by  or  on  behalf  of  the  Com¬ 
mittee  or  by  any  members  thereof  to  the  Brookings  insti¬ 
tution  between  January  3,  1945,  and  April  15,  1945,  relat¬ 
ing  to  a  working  criterion  for  determining  what  consti¬ 
tutes  un-American  propaganda  activity,  or  relating  to  an 
analysis  of  letters  received  purporting  to  define  un-Ameri¬ 
can  propaganda;  together  with  all  letters  received  from 
the  Brookings  Institution  in  connection  therewith.  ; 

3.  The  report  or  memorandum  submitted  to  the  com¬ 
mittee  by  the  Brookings  Institution  between  January  3, 
1945,  and  April  15,  1945,  relating  to  or  entitled,  “Sag-' 
gested  Standards  for  Determining  Un-American  Activi¬ 
ties,’  ’  and  other  data  and  material  submitted  in  copnec- 
tion  therewith,  and  all  stenographic  transcripts  of  ipeet- 
ings  of  the  Committee  and  all  its  minutes  and  other  memo¬ 
randa  relating  to  the  said  report  or  memorandum. 

717  4.  Memorandum  of  six  paragraphs  sent  to  the 
Committee  or  to  Karl  E.  Mundt,  committee  mem¬ 
ber,  by  the  American  Civil  Liberties  Union  during  Feb¬ 
ruary  1945,  relating  to  un-American  activities,  and  letter 
accompanying  same. 
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5.  Stenographic  transcript  of  all  meetings  of  the  House 
Committee  on  Un-American  Activities  or  any  sub-commit¬ 
tee  of  the  same  from  May  26,  1938,  to  August  2,  1946,  at 
which  the  definition  or  content  of  phrases,  or  any  portion 
of  the  phrases,  “un-American  propaganda  activities/ *  and/ 
or  “subversive  and  un-American  propaganda  .  .  .  (which) 
attacks  the  principles  of  the  form  of  government  as  guar¬ 
anteed  by  our  Constitution, 9  9  were  considered  and  acted 
upon,  or  on  which  any  action  was  taken  by  the  Committee 
in  connection  with  the  scope  of  its  authority  and  powers, 
or  in  connection  with  any  constitutional  limitations  there¬ 
on. 

6.  All  press  releases  issued  by  the  House  Committee  on 
Un-American  Activities  or  its  Chairman  or  its  members 
from  May  26,  1938,  to  August  2,  1946,  dealing  with  the 
definition  or  content  of  phrases,  or  any  portion  of  the 
phrases,  “un-American  propaganda  activities,”  and/or 
“subversive  and  un-American  propaganda  .  .  .  (which) 
attacks  the  principles  of  the  form  of  government  as  guar¬ 
anteed  by  our  Constitution.” 

7.  Minutes  and  transcripts  of  meetings  and  executive 
sessions,  not  limited  to  but  including,  Committee  action  on 
or  about  February  21,  1945,  relating  to  a  request  to  the 
Brookings  Institution  to  analyze  the  replies  to  Mundt’s 
letter  of  January  20,  1945,  concerning  a  working  criterion 
of  what  comprises  an  un-American  propaganda  activity, 
and  to  suggest  standards  for  determining  un-American 
propaganda  activities. 

8.  All  reports  of  the  House  Committee  on  Un-American 
activities  from  May  26,  1938,  to  date,  including  but  not 
limited  to: 


/ 
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718  Reports  Issued  by  the  House  Committee  on 

Un-American  Activities. 


Date 

Rouse  Report 

Author 

Numbers 

Congress 

Session 

Dies 

2 

76th  • 

Slat 

Stomes 

1/3/40 

1476 

76th 

i  3rd 

Contempt — Albert  Blumberg 

Dies 

4/8/40 

1937 

76th 

:3rd 

Contempt — James  H.  Dolsen 

Dies 

3/29/40 

1900 

76th 

3rd 

Contempt — Phillip  Frankfeld 

Dies 

4/8/40 

1936 

76th 

3rd 

Contempt — Thomas  F. 

P. 

Dies 

4/8/40  O’dea 

1938 

76th 

3rd 

Contempt — George  Powers 

Dies 

4/2/40 

1904 

76th 

3rd 

Dies 

1/3/41 

1 

77th 

1st 

Stornes 

i 

(Parti) 

6/25/42 

2277 

77th 

2nd 

Voorhis 

(Part  2) 

7/7/42 

2277 

77th 

2nd 

9/3/42  Report  of  FBI 

House 

Document  833 

77th 

2nd 

Dies 

1/2/43 

2748 

77th 

2nd 

Costello 

9/30/43 

717 

78th 

1st 

Dies 

Peace  Now 

1161 

78th 

2nd 

Dies 

CIO-PAC 

1311 

78th 

2nd 

Wood 

3/28/46 

1829 

79th 

2nd 

Wood 

1936 

79th 

2nd 

Wood 

5/10/46 

1996 

79th 

2nd 

Adamson 

3/29/46  Report  to  Wood — Citations  by  Official  Gov’t  Agencies 

and  Private  Organizations  Regarding  the  Character  of 

Organizations  Named 

719 

Dale 

Rouse  Report 

Author 

Numbers 

Congress 

Session 

Wood 

2233 

79th 

2nd 

Wood 

Corliss  Lamont 

| 

6/26/46 

2354 

79th 

2nd 

Wood 

George  Marshall 

; 

7/31/46 

2707 

79th 

2nd 

Wood 

Richard  Morford 

.  j 

7/31/46 

2708 

79th 

2nd 

Wood 

2742 

79th 

2nd 

Thomas 

AYD 

271 

80th 

1st 

Thomas 

CP 

209 

80th 

1st 

Thomas 

The  CP  of  the  US  As  An  Agent  of  a  Foreign  Power 

Thomas 

Sou.  Conf. 

592 

80th 

1st 

Thomas 

Civil  Rts.  Cong. 

1115 

80th 

1st 

Report  of  a  subcommittee  of  the  Committee  to  the  full  Committee 
publicized  on  October  30,  1944,  relating  to  a  re -investigation  of 
PAC  and  an  investigation  of  the  National  Citizens  PAC. 


j 

i 
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720  9.  Transcripts  of  all  hearings  public  and  execu¬ 
tive,  held  by  the  House  Committee  on  Un-American 

Avtivities,  from  May  26,  1938,  to  date  including  but  not 
limited  to  the  following  volumes  and  subjects : 

(see  attached  list — page  6  &  7) 

721  Hearings  of  the  House  Committee  on  Un-Ameri¬ 

can  Activities 

1938  August  12-23,  1948  Volume  1 

September  15-17 

September  28-October  6th 
October  11-13  V olume  2 

October  17-22 

October  24-November  21  Volume  3 

1939  November  19-December  15  Volume  4 

December  15  Supplement  to  Volume  4 

May  18- June  1,  1939  Volume  5 
August  16-29  Volume  6 

September  5-27  Volumes  7  &  8 

1940  September  28-October  14  Volume  9 

October  16-28  Volume  10 

October  28-December  3  Volume  11 
February  7- April  4,  1940  Volume  12 

1941  April  11-May  21  Volume  13 

Aug.  29, 1940- Aug.  11, 1941  Volume  14 

1943  June  8- July  7,  1943  Volume  15 

1944  November  29-December  20  Volume  16 

Sept.  27-Oct.  5, 1944  Volume  17 

1945  Executive  hearings  that  were  released  by  the  Com¬ 
mittee  December  15, 1944. 

Sept.  20, 1939- Apr.  19, 1943  V olumes  1  thru  7 

1946  Sept.  26-Oct.  19,  1945  Communist  Party 

June  20,  27, 1945  O.  P.  A. 

January  30,  1946  G.  L.  K.  Smith 

722  April  4,  1946  E.  B.  Jarg  ( JAFRC) 

1947  November  22,  1946  (re¬ 
vised  1947)  Budens 
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1947 


1948 


February  6, 1947 
Bills  to  outlaw  CP  March 
April  9, 1947 
July  7,  1947 
Feb.  27,  July  23-25, 1947 
July  23, 1947 
September  24-26, 1947 
October  20-30,  1947 


Eisler 
24-28,  1947 
Eugene  Dennis 
Walter  S.  Steele 
Comm,  in  Labor  Ujiions 
Kravehenke 
Hanns  Eisler 
Hollywood 


723  10.  Transcripts  of  all  meetings  held  by  individual 

committee  members  and  specifically  including  trans¬ 
cripts  of  a  meeting  held  by  Congressman  J.  Parnell  Thomas 
with  officials  of  the  State  of  New  Jersey  published  by  the 
Committee  in  1939  or  1940. 

11.  All  reports  of  investigators  for  the  Committee  is¬ 

sued  by  the  Committee,  from  May  26,  1938,  to  August  2, 
1946,  including  a  report  published  in  1938  by  investigator 
for  the  Committee,  Edward  E.  Sullivan,  containing  a  state¬ 
ment,  “Evidence  tends  to  show  that  all  phases  of  radical 
and  Communist  activities  are  rampant  among  the  stfidios 
of  Hollywood,  and,  although  well-known,  is  a  matter  ^yhich 
movie  moguls  desire  to  keep  from  the  public.”  j . 

12.  All  releases  and  statements  issued  by,  or  on  behalf 
of,  the  House  Committee  on  Un-American  Activities,  and/ 
or  stenographic  transcripts  of  meetings  of  the  Committee 
from  May  26,  1938,  to  August  2,  1946,  relating  to  or,  dis¬ 
cussing  the  investigation  of  organizations,  groups  or  in¬ 
dividuals  which  disseminate  propaganda  or  influence  or 
attempt  to  influence  public  opinion. 

13.  The  records  of  names  of  all  organizations  and  grpups 
compiled  by  the  House  Committee  on  Un-American  Activi¬ 
ties  from  May  26,  1938,  to  August  2,  1946,  which  are  al¬ 
legedly  “subversive”  or  “un-American.” 

14.  The  records  of  all  names  of  individuals  compiled  by 
the  House  Committee  on  Un-American  Activities  from  May 
26,  1938,  to  August  2,  1946,  which  are  allegedly  “subver¬ 
sive”  or  “un-American.” 


564 


15.  Copy  of  letter  sent  by  the  connsel  for  the  Committee 
on  Un-American  Activities  of  the  Natonal  Committee  to 
Combat  Anti-Semitism  in  which  it  was  stated  that  the  said 
National  Committee  to  Combat  Anti-Semitism  “is  engaged 

in  solicitation  of  money  for  the  purpose  of  control- 
724  ling  the  thoughts  of  American  citizens/’  and  all  cor¬ 
respondence,  minutes  and  other  records  in  relation 
thereto,  said  letter  being  referred  to  in  C.  R.  A.,  March  1, 
1946,  at  page  1120. 

16.  Copy  of  letter  sent  by  counsel  for  the  Committee  on 
Un-American  Activities  to  Drew  Pearson  in  which  letter 
a  demand  was  made  for  an  explanation  of  the  phrase  “make 
democracy  work,”  and  all  correspondence,  minutes  and 
other  records  in  relation  thereto. 
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759  Summons 

DISTRICT  COURT  OF  THE  UNITED  STATES 
FOR  THE 

DISTRICT  OF  COLUMBIA 
CRIMINAL  DIVISION 

United  States  of  America 

I. 

V. 

John  Howatd  Lawson 

No.  1352-47  | 

To  John  E.  Rankin,  Miss.: 

You  are  hereby  summoned  to  appear  before  the  District 
Court  of  the  United  States  for  the  District  of  Columbia 
at  the  District  Courthouse  in  the  city  of  Washington,  D. 
C.,  on  the  12th  day  of  April  1948  at  10  o’clock  A.  M.  to 
answer  to  an  indictment  charging  the  Defendant  with;  vio¬ 
lation  of  Section  192,  Title  2,  U.  S.  Code.  j 

Harry  M.  Hull,  Clei;k. 
By  Helen  M.  McIntosh,  | 
Deputy  Clerk. 

760  RETURN  j 

Marshal’s  Return. 


The  within  named  John  E.  Rankin  is  not  to  be  found  in 
my  district  this  the  10th  day  of  April  1948. 

W.  Bruce  Matthews, 

U.  S.  Marshdl. 

By  S.  J.  McClery,  j 
Deputy. 
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761  JOHN  E.  RANKIN 

FIRST  CONGRESSIONAL  DISTRICT, ,  MISSISSIPPI 
HOUSE  OF  REPRESENTATIVES,  U.  S. 

WASHINGTON,  D.  C. 

April  10,  1948 

Mr.  W.  Bruce  Matthews 
United  States  Marshal 
Dstrict  Court  House 
Fifth  Street  and  Indiana  Avenue 
Washington,  D.  C. 

Dear  Mr.  Matthews: 

Your  Deputy  called  on  me  this  morning  with  reference  to 
a  subpoena  to  appear  in  court  next  Monday,  April  12,  1948, 
m  the  John  Howard  Lawson  case. 

I  am  unable  to  accept  the  service  of  a  subpoena  without 
the  consent  of  Congress,  but  I  am  writing  to  say  that  if  you 
will  notify  me  when  I  am  needed,  I  will  come  any  time  that 
the  House  is  not  in  session. 

Sincerely  yours, 

JER-.K  J.  E.  Rankin. 

P.  S.  I  think  I  ought  to  tell  you  that  I  know  nothing  about 
the  Lawson  case  since  I  was  not  on  the  sub-Commit- 
tee  that  went  to  California  to  investigate  the  matter, 
and  I  was  not  present  when  Lawson  appeared  before  the 
full  Committee  here  in  Washington. 

J.  E.  R. 
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OPENING  BRIEF  FOR  APPELLANT. 

In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 

No.  9872 

John  Howard  Lawson,  Appellant , 

v. 

United  States  of  America,  Appellee. 

Appeal  from  the  District  Court  of  the  United  States  for  the 

District  of  Columbia. 


KENNY  AND  COHN, 

By  ROBERT  W.  KENNY, 

J nited  States  Court  of  Appeals  Los  Angeles  14,  California; 
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£,|  CirC'Ji  San  Francisco,  California; 
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yrlJ Los  Angeles,  California; 

CHARLES  J.  KATZ, 

CL£RK  Los  Angeles,  California; 

WOLF,  POPPER,  ROSS  &  WOLF, 

By  MARTIN  POPPER, 

New  York,  N.  Y.,  and 
Washington,  D.  C. ; 

SAMUEL  ROSENWEIN, 

,  New  York,  N.  Y., 


Attorneys  for  Appellant. 
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In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  j 


No.  9872  i 

I 

■  ■—  I 

i 

John  Howard  Lawson,  Appellant , 

v*  i 

United  States  of  America,  Appellee.  \ 


Appeal  from  the  District  Court  of  the  United  States  for  the 

District  of  Columbia.  i 


OPENING  BRIEF  FOR  APPELLANT. 


Jurisdictional  Statement. 

This  is  an  appeal  from  a  judgment  of  the  District  Court 
of  the  United  States  for  the  District  of  Columbia,  con¬ 
victing  John  Howard  Lawson  of  violating  Rev.  Stat.  Sec. 
102,  as  amended  by  C.  594,  Act  of  June  22,  1938,  C.  594, 
52  Stat.  942,  U.  S.  C.  Title  2,  Par.  192.  j 

Jurisdiction  below  was  based  on  Section  11-306,  D.  C. 
Code,  1940  Ed.  Jurisdiction  of  this  Court  is  conferred 
by  Section  17-101  D.  C.  Code,  1940  Ed. 

! 

Statement  of  the  Case.  1 

I 

John  Howard  Lawson,  a  dramatist  and  screen  writer 
(Vol.  25  Who’s  Who,  1948,  p.  1436)  was  convicted  of 
contempt  of  Congress.  The  sentence  imposed  the  maxi¬ 
mum  penalty,  imprisonment  for  a  year  and  a  fine  of 
$1,000.00. 

The  defendant  challenged  the  indictment  by  motion  to 
dismiss  on  the  ground,  among  others,  that  it  did  not  state 
an  offense.  (J.  A.  11.)  The  motion  was  denied.  (J.  A. 
6.)  A  motion  to  transfer  the  cause  to  another  district  fpr 

i 


trial  was  also  denied.  (J.  A.  6.)  The  defendant  entered 
a  plea  of  “not  guilty.” 

On  April  12,  1948,  as  the  case  was  called  for  trial,  the 
defendant  moved  the  trial  justice,  the  Honorable  Edward 
M.  Curran,  to  disqualify  himself  for  bias  and  prejudice. 
This  motion  w*as  denied.  (J.  A.  56.)  Another  motion  was 
made  to  transfer  the  cause  to  another  district  for  trial, 
based  on  events  which  had  occurred  since  the  former  mo¬ 
tion,  coupled  with  earlier  events;  this  motion  was  likewise 
denied.  (J.  A.  57.) 

The  defendant  then  filed  a  Challenge  and  Motion  to 
Dismiss  the  jury  panel  on  the  ground  that  the  panel  had 
not  been  selected  in  a  manner  designed  to  obtain  a  repre¬ 
sentative  jury  and  on  the  further  ground  that,  in  view  of 
the  nature  of  the  case,  the  preponderance  of  government 
employees  on  the  panel  prejudiced  the  defendant  with  re¬ 
spect  to  his  right  to  an  impartial  jury.  The  Court  took 
evidence  on  the  motion  and  denied  it. 

Thereupon  a  jury  was  impaneled.  When  the  defendant 
had  exhausted  his  preemptory  challenges  he  asked  the 
Court  for  additional  challenges,  but  this  request  was  de¬ 
nied.  (J.  A.  166.)  Because  the  indictment  was  for  con¬ 
tempt  of  Congress  and  concerned  an  alleged  interference 
with  the  orderly  processes  of  government,  the  defendant 
challenged  for  cause  each  government  employee  and  each 
near  relative  of  a  government  employee.  These  challenges 
were  denied.  (J.  A.  166.) 

When  the  jury  had  been  selected  the  cause  proceeded  to 
trial.  The  evidence  received  established  the  following 
facts. 

The  first  session  of  the  79th  Congress  (in  1945)  amend¬ 
ed  Public  Law  601  and  made  the  House  Commitee  on  Un- 
American  Activities  a  permanent  committee.  (J.  A.  174, 
Govt.  Ex.  2.) 

Between  October  20  and  October  30,  1947,  members  of 
the  House  Committee,  purporting  to  act  as  a  sub-commit- 
tee,  held  hearings,  in  Washington,  D.  C.,  on  the  subject, 
as  designated  by  them,  “Communist  Infiltration  of  the 
Motion  Picture  Industry.”  The  defendant  was  not  a 


voluntary  witness  but  appeared  in  response  to  subpoena 
served  upon  him  at  his  residence  in  California.  He  testi¬ 
fied  on  October  27,  1947.  The  Committee  had  never  at 
any  time  seen  any  of  the  motion  pictures  written  by  the 
defendant.  (J.  A.  236-7.) 

During  the  course  of  the  chairman’s  opening  statement 
on  October  20,  1947,  he  said:  I 


“The  question  before  this  committee,  therefore:,  and 
the  scope  of  its  present  inquiry,  will  be  to  determine 
the  extent  of  communist  infiltration  in  the  Hollywood 
motion  picture  industry.  We  want  to  know  iwhat 
strategic  places  in  the  industry  have  been  captured 
by  these  elements,  whose  loyalty  is  pledged  in  word 
and  deed  to  the  interests  of  a  foreign  power.”  !(See 

'  p.  3  of  the  printed  transcript  of  the  Committee  Hearings.) 


Twenty-four  witnesses  preceded  the  defendant,  (jl  A. 
200.)  Some  of  the  witnesses  attacked  his  characters  in¬ 
tegrity,  and  reputation,  and  the  prosecution  relied  upon 
this  testimony  in  its  efforts  to  establish  the  pertinence  of 
questions  addressed  to  the  defendant.  (J.  A.  223-228, 
230,  232.) 


On  the  morning  of  October  27,  1947,  three  members  of 
the  Committee  were  present.  The  Chairman  opened !  the 
hearing  on  that  day  by  saying:  “The  record  will  show 
that  a  sub-committee  is  present  consisting  of  Mr.  Vail, 
Mr.  McDowell,  and  Mr.  Thomas.”  Over  defendant’s 
objections,  the  Chairman  of  the  Committee  was  allowed 
to  testify  that  as  a  matter  of  law  he  had  the  authority  to 
appoint  a  sub-committee,  and  that  he  appointed  a  Sub¬ 
committee  at  the  outset  of  the  hearings  by  making  the 
statement  set  forth  above.  (J.  A.  183-6,  197-8.) 

At  the  outset  of  the  defendant’s  testimony  before  the 
Committee,  he  asked  leave  to  read  a  statement.  The  Chair¬ 
man  said,  “The  statement  will  not  be  read.  I  read  the 
first  line.”  (J.  A.  188.)  j 


The  defendant  protested  this  refusal  and  called  attention 
to  the  fact  that  executives  of  motion  picture  producing 
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companies,  Mr.  Jack  Warner  and  Mr.  Louis  B.  Mayer, 
had  been  accorded  the  privilege  of  reading  their  state¬ 
ments.  Nevertheless,  the  defendant  was  not  permitted  to 
read  his  statement. 

After  the  defendant  had  answered  preliminary,  identi- 
fying  questions,  the  Committee  asked  whether  he  was  a 
member  of  the  Screen  Writers’  Guild.  The  defendant 
stated,  first,  that  he  protested  the  question,  that  the  Com¬ 
mittee  had  no  power  to  ask  it.  He  was  interrupted  numer¬ 
ous  times  in  the  course  of  his  reply  before  he  was  able  to 
say  that  it  was  a  matter  of  public  record  that  he  was  a 
member  of  the  Guild.  The  Committee  interrogated  him 
concerning  his  activities  as  a  member  and  officer  of  the 
Screen  Writers’  Guild.  The  defendant  answered  these 
questions,  protesting  them,  asserting  they  violated  his 
constitutional  rights,  and  stating  that  the  information 
sought  was  a  matter  of  public  record,  and  that  he  was  a 
former  President  of  the  Guild.  Similar  questions  con¬ 
cerning  his  screen  writing  were  answered  in  the  same  way, 
by  protests,  by  the  assertion  that  the  questions  invaded  his 
right,  and  by  the  statement  that  his  authorship  of  motion 
pictures  was  a  matter  of  public  record. 

The  defendant  was  then  asked:  “Are  you  now  or  have 
you  ever  been  a  member  of  the  Communist  Party?”  Again 
the  defendant  replied  by  protesting,  by  saying  that  the 
question  violated  his  rights  and  exceeded  the  powers  of 
the  Committee.  He  asked  that  witnesses  who  had  testified 
concerning  him  be  recalled  for  cross-examination  so  that 
he  could  show  they  had  perjured  themselves.  Members  of 
the  Committee  and  its  counsel,  Mr.  Stripling,  repeatedly 
interrupted  the  defendant’s  reply.  The  testimony  was 
brought  to  a  close  by  the  Chairman  in  the  following  man¬ 
ner : 

“The  Chairman  (pounding  gavel).  We  are  going 
to  get  the  answer  to  that  question  if  we  have  to  stay 
here  for  a  week. 

“Are  you  a  member  of  the  Communist  Party,  or 
have  you  ever  been  a  member  of  the  Communist 
Party? 


“Mr.  Lawson.  It  is  unfortunate  and  tragic'  that  I 
have  to  teach  this  committee  the  basic  principles  of 
American — 

“The  Chairman  (pounding  gavel).  That  is  not 
the  question.  That  is  not  the  question.  The  question 
is:  Have  you  ever  been  a  member  of  the  Communist 
Party? 

“Mr.  Lawson.  I  am  framing  my  answer  in  the 
only  way  in  which  any  American  citizen  can  frame 
his  answer  to  a  question  which  absolutely  invades 
his  rights.  j 

“The  Chairman.  Then  you  refuse  to  answer  that 
question;  is  that  correct? 

“Mr.  Lawson.  I  have  told  you  that  I  will  offer  my 
beliefs,  affiliations,  and  everything  else  to  the  Ameri¬ 
can  public,  and  they  will  know  where  I  stand. 

“The  Chairman  (pounding  gavel).  Excuse  the  wit¬ 
ness —  ; 

“Mr.  Lawson.  As  they  do  from  what  I  have!  writ¬ 
ten.  | 

“The  Chairman  (pounding  gavel).  Stand  away 
from  the  stand — 

“Mr.  Lawson.  I  have  written  Americanism  for 
many  years,  which  you  are  trying  to  destroy. 

“The  Chairman.  Officers,  take  this  man  away 
from  the  stand — ”  (J.  A.  196-7.) 


To  meet  the  prosecution’s  evidence  concerning  the1  per¬ 
tinence  of  the  question  which  was  the  subject  of  the  in¬ 
dictment  and  concerning  the  status  of  the  Congressmen 
who  acted  as  a  sub-committee,  the  defendant  served  sub¬ 
poenas  duces  tecum  on  the  Committee’s  chief  investigator 
and  on  the  Clerk  of  the  House.  These  subpoenas  called 
for  specified  records  of  the  Committee;  one  covered  the 
period  from  May  26,  1938,  to  August  2,  1946,  to  the  time 
of  the  trial;  they  called  for  the  production  of  the  Com¬ 
mittee’s  records  relating,  among  other  things,  to  the  Com¬ 
mittee’s  investigation  of  the  defendant,  to  the  Commit¬ 
tee’s  interpretation  and  application  of  the  terms  “subversive 
and  Un-American  propaganda.” 


On  the  Government's  motion  to  quash  the  subpoenas, 
the  defense  stated  it  expected  to  elicit  by  means  of  the 
records  which  were  the  subject  of  the  subjoena  the  follow¬ 
ing:  The  Committee  was  authorized  to  conduct  the  in¬ 
vestigation  only  by  full  Committee;  the  hearings  were  not 
held  for  any  legislative  purpose  but  were  in  fact  held  for 
the  purpose  of  seeking  to  control  the  subject  and  content 
of  motion  pictures  and  to  compel  the  discharge  and  black¬ 
listing  of  named  persons,  including  the  defendant;  that 
before  the  hearing  was  commenced  the  Committee  believed 
it  had  all  of  the  information  which  could  have  been  ob¬ 
tained  by  the  hearing.  On  request  of  the  defendant  the 
Court  considered  separately  each  item  called  for  by  the 
subpoenas  and  further  acted  on  the  motion  to  quash  on  the 
basis  that  if  the  period  of  time  covered  by  any  item  was 
deemed  unreasonable  the  subpoenas  would  be  amended  to 
cover  a  shorter  period  of  time.  The  subpoenas  in  their 
entirety  were  quashed.  (J.  A.  318-28.) 

Thereafter,  during  the  course  of  the  trial,  additional 
subpoenas  duces  tecum  were  served  on  the  Committee’s 
chief  investigator  and  on  the  Clerk  of  the  House;  these 
subpoenas  called  for  designated  documents  relating  to  the 
period  from  January  1  to  October  27,  1947,  and  referring 
solely  to  the  subject  matter  of  the  hearing,  the  investiga¬ 
tion  of  the  defendant,  and  the  existence  of  the  sub-com¬ 
mittee.  On  the  Government’s  motion  to  quash  these  sub¬ 
poenas,  the  defense  told  the  Court  that  they  expected  to 
establish  the  facts  stated  above.  The  Court  quashed  these 
subpoenas.  (J.  A.  343-6.) 

After  the  close  of  the  evidence  the  Court  told  the  jury: 
“There  is  nothing  in  the  record  to  indicate  that  he  (the 
defendant)  was  trying  to  answer  the  question,”  and  that 
the  reasons  given  by  the  defendant  in  asserting  his  posi¬ 
tion  were  not  in  the  case.  (J.  A.  349.) 


During  the  course  of  the  trial,  the  Court  on  mbtion  of 
the  government  cut  off  many  lines  of  inquiries  begun  by 
the  defense.  (J.  A.  199,  202-8.)  .  Accordingly,  the  de¬ 
fense,  by  means  of  exhibits,  given  numbers  for  identifica¬ 
tion,  made  a  number  of  offers  of  proof.  For  the  conven¬ 
ience  of  the  Court,  they  are  here  summarized.  They  in¬ 
clude  offers  to  prove  that  the  primary  purposes  of  the 
hearing  were  to  procure  the  discharge  of  the  defendant, 
to  blacklist  him  from  employment  and  to  censor  the  motion 
picture  screen.  The  testimony  offered  to  substantiate  this 
offer  of  proof  included  the  declarations,  acts  and  conduct 
of  each  of  the  Congressmen  who  purported  to  sit  as  a  sub¬ 
committee  on  October  27,  1947.  The  proffered  evidence 
included,  among  other  things: 

(1)  A  sub-committee  of  the  House  Committee  on 
Un-American  Activities,  with  its  chief  investigator, 
Stripling,  went  to  Los  Angeles  in  the  Spring  of  1947 
and  there  examined  a  number  of  motion  picture  pro¬ 
ducers,  including  Jack  Warner,  and  called  upon  them 
to  discharge  and  to  suspend  certain  writers  and  di¬ 
rectors  whom  the  Committee  considered  to  be !  Com¬ 
munists,  among  whom  was  the  defendant,  Lawson. 
The  effect  of  these  hearings  was  recognized  by  a  wit¬ 
ness  called  by  the  Committee,  who  said  he  could  not 
answer  a  question  as  to  whether  Communism  w£s  in¬ 
creasing  or  decreasing  in  Hollywood,  because  fit  is 
very  difficult  to  say  right  now,  within  these  last  few 
months,  because  it  has  become  unpopular  and  a  little 
risky  to  say  too  much.  You  notice  the  difference. 
People  who  were  quite  eager  to  express  their  thoughts 
before  begin  to  clam  up  more  than  they  used,  to.” 
The  effect  of  the  Committee’s  action  was  also  pointed 
out  by  Mr.  Johnston,  the  head  of  the  Motion  Picture 
Producers’  Association,  who  stated  that  while  Sena¬ 
tor  Robert  Taft  need  not  worry  about  being  called 
a  Communist,  not  every  American  was  in  that  posi¬ 
tion.  Charges  of  this  kind  can  take  away  everything 
that  a  man  has — “his  livelihood,  his  reputation,  land 
his  personal  dignity.”  [Ex.  10  for  ident.]  (Jj  A. 
542.) 


(2)  The  producers  at  first  rejected  the  demand  of 
the  sub-committee  that  certain  writers  be  discharged 
and  blacklisted  and  said  that  such  conduct  was  un¬ 
lawful.  (J.  A.  545.) 

(3)  In  the  Summer  of  1947  the  Committee  sent 
two  of  its  investigators,  Leckie  and  Smith,  to  Holly¬ 
wood,  there  to  call  upon  the  producers,  including  Louis 
B.  Mayer,  executive  in  charge  of  production  at  Metro- 
Goldwyn-Mayer  Studios,  and  Dore  Schary,  executive 
in  charge  of  production  at  RKO  Radio  Pictures. 
These  investigators  urged  the  producers  “to  clean  out 
their  houses  else  there  would  be  trouble  in  the  industry 
from  the  House  Committee.” 

(4)  The  Committee  had  since  its  inception  main¬ 
tained  records  and  files  which  now  contain  over  a  mil¬ 
lion  names  of  persons  and  one  thousand  names  of 
associations  deemed  by  the  Committee  to  be  un- 
American,  subversive  or  Communistic;  these  records 
are  growing;  the  files  are  made  available  to  Federal 
and  State  and  other  government  agencies;  names  for 
the  records  are  obtained  from  various  sources,  includ¬ 
ing  persons  designated  as  subversive  by  individuals 
whom  the  Committee  deemed  reliable;  one  of  the 
purposes  of  the  Hollywood  hearings  was  to  obtain 
new  names  for  this  growing  file.  ( J.  A.  327-8. ) 

(5)  During  the  hearings  a  member  of  the  Commit¬ 
tee  urged  the  Motion  Picture  Producers  Association 
“To  concern  itself  with  cleaning  house  in  its  own  in¬ 
dustry  ...  I  don’t  think  you  can  improve  the 
industry  to  any  greater  degree  and  in  any  better 
direction  than  through  the  elimination  of  the  writers 
and  the  actors  to  whom  definite  Communistic  leanings 
can  be  traced.”  The  Committee’s  counsel  joined  in  the 
demand  that  “Communistic  influences  .  .  .  and  I 
say  Communist  influences;  I  am  not  saying  Com¬ 
munists”;  be  eliminated  from  the  industry  by  cutting 
“these  people  off  the  payroll.”  (J.  A.  517.) 

(6)  One  of  the  members  of  the  Committee  stated 
the  function  of  the  Committee  in  this  wav:  “.  .  . 
of  course,  we  have  the  problem  of  eliminating  the 
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Communist  element  from  not  only  the  Hollywood 
scene  but  also  other  scenes  in  America,  and  we  have 
to  have  the  full  support  and  cooperation  of  the  execu¬ 
tives  for  each  of  those  divisions/'  (J.  A.  518i)  At 
another  point,  the  Chairman  of  the  Committee  stated 
that  four  of  the  unfriendly  witnesses  before  the  Com¬ 
mittee  have  been  shown  to  have  “extensive  Communist 
and  Communist-front  records.  Yet,  this  kijid  of 
people  are  writing  scripts  in  the  moving  picture  in¬ 
dustry/’  (J.  A.  521.)  He  then  went  on  to  state 
that  that  is  one  of  the  reasons  for  the  investigation, 
and  that  the  investigation  will  be  beneficial  to  the 
American  people  and  to  the  industry  “because  you  are 
the  people  .  .  .  you  persons  high  up  in  the  industry 
can  do  more  to  clean  your  own  house  than  can  any¬ 
body  else,  but  you  must  have  the  will  power,  and  we 
hope  that  by  spotlighting  these  Communists  you  will 
acquire  that  will.”  (J.  A.  522.) 

(7)  The  Chairman  closed  the  hearings  on  October 
30,  1947,  with  the  following  public  appeal  to  the 
producers : 

“The  Chairman.  *  *  *  I  want  to  emphasize 

that  the  committee  is  not  adjourning  sine  die,  but  will 
resume  hearings  as  soon  as  possible.  The  committee 
hearings  for  the  past  two  weeks  have  clearly  §hown 
the  need  for  this  investigation.  Ten  prominent  figures 
in  Hollywood  whom  the  committee  had  evidence  were 
members  of  the  Communist  Party  were  brought  be¬ 
fore  us  and  refused  to  deny  that  they  were  Com¬ 
munists.  It  is  not  necessary  for  the  Chair  tq  em¬ 
phasize  the  harm  which  the  motion  picture  industry 
suffers  from  the  presence  within  its  ranks  of  known 
Communists  who  do  not  have  the  best  interests  of  the 
United  States  at  heart.  The  industry  should  set  about 
immediately  to  clean  its  own  house  and  not  wait  for 
public  opinion  to  force  it  to  do  so.”  [Ex.  10  for 
ident,  J.  A.  526.]  (J.  A.  257-60.) 

(8)  One  of  the  purposes  of  the  hearing  was  to 
stop  the  production  of  pictures  which  depicted  the 
Negroes  in  a  favorable  light,  and  one  of  the  reasons 
why  the  defendant  Lawson  was  called  by  the  Com- 
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mittee  was  because  he  wrote  pictures  which  did  this; 
further,  the  purpose  of  the  hearing  was  to  control  the 
content  of  motion  pictures  in  accordance  with  the 
ideas  of  the  Committee,  and  the  function  of  the  Com¬ 
mittee  in  the  Hollywood  hearings  was  that  of  “a 
grand  jury  carrying  on  an  investigation/'  (J.  A. 
325-6.) 

(9)  One  of  the  purposes  of  the  hearing  and  of 
the  questions  put  to  the  defendant  was  to  compel  the 
motion  picture  industry  to  make  only  the  kind  of 
pictures  the  Committee  believes  should  be  seen  by  the 
American  public.  The  Chairman  asked  one  witness 
whether  he  believed  that  these  public  hearings  would 
"‘aid  the  industry  in  giving  it  the  will  to  make  these 
pictures/'  The  Commitee  attacked  pictures  the  con¬ 
text  of  which  it  disapproved.  One  of  these  was 
“Mission  to  Moscow,"  written  by  former  Ambassador 
Davies.  [Ex.  10  for  ident.]  (J.  A.  489-90.) 

(10)  The  Committee  called  on  the  motion  picture 
industry  to  eliminate  from  pictures  anything  which 
the  Committee  considered  Communistic  or  un-Amer¬ 
ican  or  subversive  propaganda.  The  Committee  chair¬ 
man  and  other  Congressmen,  members  of  the  Com¬ 
mittee,  recognizing  that  “it  would  be  very  foolish  for 
a  Communist  or  a  Communist  sympathizer  to  attempt 
to  write  a  script  advocating  the  overthrow  of  the 
government  by  force  or  violence,"  found  un-American 
propaganda  in  “innuendos  and  double  meanings,  and 
things  like  that"  (J.  A.  504),  in  “slanted  lines" 
(J.  A.  505),  in  “subversion"  inserted  in  the  motion 
pictures  “under  the  proper  circumstances,  by  a  look, 
by  an  inflection,  by  a  change  in  the  voice."  (J.  A. 
505.)  Among  the  subversive  manifestations  in  mo¬ 
tion  pictures  specified  by  the  Committee  were  refer¬ 
ence  to  some  crooked  members  of  Congress,  to  dis¬ 
honest  bankers  or  senators,  to  a  minister  shown  as 
the  tool  of  his  richest  parishioner,  and  to  presenta- 
ion  of  bankers  as  unsympathetic  men.  (J.  A.  506-10.) 

(11)  In  November,  1947,  following  the  close  of  the 
Washington  hearing,  the  industry  complied  with  the 
Committee’s  demand  for  a  blacklist  affecting  the 
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defendant  and  others  named  by  the  Committee. 
Unexpired  contracts  of  other  so-called  ‘unfriendly” 
witnesses  were  abruptly  terminated  and  further  em¬ 
ployment  in  any  branch  of  the  industry  was  denied  to 
them.  (J.  A.  263  and  167  F.  2d  241,  254,  note  8.) 

(12)  Thereafter,  the  Committee  in  its  request  for 
contempt  citations  claimed  “the  credit  for  these  dis¬ 
charges  and  this  blacklist.”  [See  Transcript,  J.  A. 
263-4] ;  Congressional  Record,  Monday,  November 
24,  1947,  at  page  10890  et  seq.: 

\ 

“Congressman  Mundt:  .  .  .  Then  to  go  on,  I 
want  to  congratulate  the  Fox  Moving  Picture  Co., 
the  Twentieth  Century-Fox,  I  believe  it  is!  called, 
which  passed  a  resolution  the  other  day,  and  I  want 
to  read  it  to  you.  ‘Resolved,  that  the  officers  of  this 
corporation  be  and  they  are  hereby  directed,  to  the 
extent  that  the  same  is  lawful,  to  dispense  with  the 
services  of  any  employee  who  is  an  acknowledged 
Communist  or  of  any  employee  who  refuses  to  answer 
a  question  with  respect  thereto  by  any  committee  of 
the  Congress  of  the  United  States  and  is  cited  for 
contempt  by  reason  thereof/  i 

“I  congratulate  Twentieth  Century-Fox  on  that 
progressive  and  patriotic  step.  I  think  it  is  time,  and 
I  think  it  is  just  a  little  late,  that  Hollywood  take 
that  action  but  I  congratulate  it  now  because  it  is 
highly  important  that  Communists  be  purged  out  of 
the  moving  picture  industry.  This  desirable  objective 
has  been  materially  aided  by  the  recent  hearings  in 
Washington  as  the  general  public  is  becoming  rapidly 
alert  to  the  problem.” 

| 

On  various  occasions  the  Committee  has  considered  the 
meaning  of  the  phrase,  “un-American  activities”  and  the 
phrase  “un-American  propaganda,”  but  it  has  never  ex¬ 
pressly  adopted  any  definition  or  standard  for  said  phrases. 
(J.  A.  254-6.) 

The  defendant  maintained  that  the  statute  and  resolu¬ 
tions  establishing  the  committee  were  not  free  from  am¬ 
biguity;  that,  therefore,  it  was  proper  and  necessary  to 
consider  the  manner  in  which  said  statute  and  resolutions 


—12— 


had  been  interpreted  and  applied  by  the  Committee ; 
that  only  from  such  construction  and  interpretation  was 
it  possible  to  determine  whether  the  existence  of  the  Com¬ 
mittee  offended  the  Constitution,  whether  it  had  acted  in 
excess  of  its  powers  and  whether  the  question  asked  was 
pertinent. 

Accordingly  the  defendant  offered  to  prove  the  Com¬ 
mittee’s  interpretation  and  application  of  the  critical  lan¬ 
guage  of  the  statute;  and  further  offered  to  prove  that  in 
asking  the  question  which  was  the  subject  of  the  indict¬ 
ment  the  Committee  had  acted  in  accordance  with  the 
meaning  attributed  to  those  words  by  the  Committee. 

The  defendant  therefore  submitted  a  detailed  offer  of 
proof  relating  to  the  Committee’s  past  activities  prior  to 
October  20,  1947  [marked  Deft.  Ex.  9  for  ident.,  J.  A. 
420].  The  Court  excluded  this  offer  in  its  entirety. 
(J.  A.  249-53.)  By  this  offer,  the  defendant  sought  to 
prove  that: 

(a)  During  its  entire  existence  the  Committee  has 
considered  its  authority  under  Public  Law  601  and 
preceding  resolutions,  identical  in  language,  to  be 
sufficiently  broad  in  scope  to  permit  investigation  and 
examination,  including  the  summoning  of  witnesses 
and  subpoenaing  of  records,  of  every  kind  of  organi¬ 
zation,  whether  fraternal,  social,  political,  economic, 
or  otherwise,  and  of  every  kind  of  propaganda  includ¬ 
ing  unrestricted  inquiry  into  any  and  all  ideas, 
opinions  and  beliefs  held  or  promulgated  and  the 
association  of  any  individuals. 

(b)  Although  the  Committee  has  never  been  able 

to  agree  upon  a  specific  definition  of  the  terms,  “un- 
American  propaganda  that  .  .  .  attack  the  prin¬ 

ciple  of  the  form  of  government  as  guaranteed  by  our 
Constitution,”  it  has  conducted  its  hearings,  drawn  its 
finds  and  conclusions,  determined  the  pertinency  of 
questions  and  inquiry,  summoned  witnesses  and  con¬ 
ducted  investigations,  upon  the  assumption  and  basis 
that  the  said  terms  included  the  following  ideas  and 
beliefs : 
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1.  Political  opinions  generally  called  “new  deal”  be¬ 
cause  of  their  advocacy  by  the  late  President 
Roosevelt.  On  one  occasion  Chairman  Thomas 
speaking  for  the  entire  Committee,  said  that  the 
propaganda  being  disseminated  by  agencies  of 
our  national  government  is  “just  as  un-American 
as  the  propaganda  that  is  being  spread  by  those 
so-called  un-American  groups.”  [Ex.  9  for 
ident.]  (J.  A.  427.)  Numerous  other  examples 
appear  in  the  exhibit  (pp.  3-7,  inch).  (J.  A. 
422-7.) 

i 

2.  The  opinion  that  the  Committee  on  un-American 
Activities  is  undesirable.  [Ex.  9  for  ident.] 
(J.  A.  427-31.) 

3.  The  opinion  that  incumbent  members  of  Congress 
should  be  defeated  and  others  elected  in  their 
place.  [Ex.  9  for  ident.]  (J.  A.  431.)  I  The 
Committee  in  one  of  its  reports  states  that  |  “the 
essence  of  totalitarianism  is  the  destruction  of  the 
parliamentary  or  legislative  branch  of  govern¬ 
ment”  and  that  through  “criticizing  individual 
members  of  Congress”  there  exists  a  “widespread 
movement  to  discredit  the  legislative  branch  of 
our  government.”  [Ex.  9  for  ident.,  J.  A.  433.] 
Time  magazine  was  declared  to  have  been  en¬ 
gaged  in  un-American  activities  because  it  “gives 
a  two-page  spread  to  the  attack  made  upon 
Congress  by  the  Union  for  Democratic  Action.” 
[Ex.  9  for  ident.,  J.  A.  434,  444.] 

4.  The  following  ideas  and  beliefs  concerning  j  eco¬ 
nomics  : 

(a)  To  be  in  favor  of  a  planned  economy ; 

(b)  To  oppose  monopoly; 

(c)  To  attack  “the  Standard  Oil  Company  of 

New  Jersey  and  other  responsible  industrial 
organizations” ;  j 

(d)  To  “viciously  attack  cartels” ; 

(e)  To  say  that  landlords  have  highpowered 
lawyers  while  tenants  do  not: 


i 
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(f)  To  attack  private  ownership; 

(g)  To  believe  in  the  abolition  of  inheritance; 

(h)  Skepticism  as  to  advertising; 

(i)  To  defend  sit-down  strikes.  [Ex.  9  for 
ident.,  J.  A.  438-41.] 

5.  The  following  political  opinions : 

(a)  Opposition  to  the  present  system  of  checks 
and  balances  in  the  Constitution; 

(b)  Opposition  to  the  method  of  choosing  mem¬ 
bers  of  the  legislature  in  New  Jersey; 

(c)  Advocacy  of  the  formation  of  a  national 
farmer  labor  party ; 

(d)  Advocacy  of  the  Geyer  anti-poll  tax  bill. 
[Ex.  9  for  ident.,  J.  A.  453.] 

6.  The  following  opinions  on  foreign  policy : 

(a)  Advocacy  of  withdrawal  of  American  troops 
from  China ; 

(b)  Belief  in  the  desirability  of  the  dissolution 
of  the  British  Empire; 

(c)  Calling  for  civilian  use  of  atomic  energy 
and  criticising  its  military  use ; 

(d)  Advocacy  of  the  plan  advanced  by  former 
Secretary  of  the  Treasury  Henry  Morgen- 
thau,  Jr.,  with  respect  to  our  policy  in 
Germany; 

(e)  The  belief  that  the  cause  of  the  Spanish 
Loyalist  Government  was  just  and  that  the 
government  of  Franco  Spain  is  not  demo¬ 
cratic.  (J.  A.  454.) 

7.  Opposition  to  universal  military  training.  [Ex. 

9  for  ident.,  J.  A.  461.] 

8.  The  following  ideas  and  beliefs  with  respect  to 

our  society: 

(a)  Absolute  racial  and  social  equality; 

(b)  Opposition  to  a  belief  in  the  divine  origin 
of  the  rights  of  man; 
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(c)  Unity  regardless  of  race,  creed,  and  color 
for  a  common  goal  of  peace  and  prosperity. 
[Ex.  9  for  ident.,  J.  A.  461.] 

9.  Ideas  and  beliefs  favorable  to  the  defense  of 
civil  liberties: 

(a)  Acting  as  counsel  for  the  Communist  Party 

in  civil  liberty  cases ;  j 

(b)  Protesting  the  denial  of  a  meeting  place 
for  a  speech  by  Henry  A.  Wallace ; 

(c)  Protesting  the  denial  of  the  right  of  Paul 
Robeson  to  speak  in  Albany  and  Peoria ; 

(d)  Signing  an  open  letter  for  Harry  Bridges; 

(e)  Supporting  the  Scottsboro,  and  Sacco  and 
Vanzetti  cases; 

(f)  Joining  in  a  resolution  signed  by  such  per¬ 
sons  as  President  Woolley  of  Mount  Hol¬ 
yoke,  Professor  Chafee  of  Harvard,  Pro¬ 
fessor  Fairchild  of  New  York  University, 
Bishop  McConnell  of  the  Methodist  Church, 
and  Dean  Fleming  James  of  the  Divinity 
School  of  the  University  of  the  South,  which 
opposed  outlawing  the  Communist  Party. 
[Ex.  9  for  ident.,  J.  A.  461-6.] 

10.  The  promulgation  of  any  and  all  ideas  whatso¬ 
ever  in  books  or  newspapers  or  by  radio  are 
considered  by  the  Committee  as  within  its  scope; 
it  has  condemned  books  and  newspapers  j  with 
which  it  disagreed,  and  it  has  threatened  radio 
networks  with  legislation  establishing  censor¬ 
ship  because  of  utilization  by  such  networks  of 
radio  commentators  who  expressed  vertyoten 
ideas.  [Ex.  9  for  ident.,  J.  A.  441-53.] 

11.  Out  of  207  names  sent  by  the  Committee  to  the 
Department  of  Justice  as  subversive,  7  were  in¬ 
cluded  solely  because  their  names  were  carried 
in  the  files  of  the  “Washington  Committee!  for 
Aid  to  China,”  42  solely  because  they  were 
listed  as  members  of  the  “Washington  Book 
Shop,”  33  solely  because  they  were  at7one  time 
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members  of  the  “League  for  Peace  and  Democ¬ 
racy,”  and  73  for  the  sole  reason  that  their  names 
were  on  a  list  of  the  “Washington  Committee 
for  Democratic  Action.”  [Ex.. 9  for  ident.,  J.  A. 
474-5.] 

12.  The  Committee  has  proceeded  upon  the  theory 
that  an  idea  approved  by  Communists  is,  ipso 
facto ,  Communistic  and  un-American.  Anyone 
who  supports  such  an  idea  is  either  a  Com¬ 
munist  or  a  supporter.  Thus,  the  head  of  the 
Communistic  Party  urged  labor  political  action 
in  the  1944  election.  The  fact  that  such  action 
was  afterward  taken  by  labor  unions  was  proof 
that  the  unions  were  Communistic  and  un-Amer¬ 
ican.  One  of  the  Committee’s  methods  has  been 
to  proclaim  guilt  by  association;  it  designates 
as  a  Communist  organization  any  organization 
to  which  Communists  belong;  then  it  designates 
as  Communists  all  persons  who  belong  to  that 
organization,  regardless  of  the  purposes  of  the 
organization.  Thus,  in  its  1944  P.  A.  C.  report, 
Julius  Emspak,  key  official  of  United  Electrical, 
Radio  and  Machine  Workers  of  America  is  con¬ 
demned  as  un-American  because  of  statements 
made  by  one  James  Carey,  a  former  official  of 
the  same  union.  On  the  other  hand,  the  Political 
Action  Committee  is  in  turn  condemned  as  a 
Communist-front  organization  because  the  same 
James  Carey,  who  was  active' in  it,  is  said  to 
have  been  a  member  of  several  Communist-front 
organizations.  [Ex.  9  for  ident.,  J.  A.  477-9.] 

It  was  because  of  this  history  of  the  Committee  that  the 
defense  was  able  to  offer  to  prove  through  the  testimony 
of  Representative  Eberharter  that  the  Committee  had  not 
been  engaged  in  obtaining  information  for  any  legislative 
purposes  but  that  it  had  engaged  in  attacking  ideas  with 
which  it  disagreed,  and  which  could  not  be  considered 
subversive,  and  that  it  was  a  conscious  political  instru¬ 
mentality  directed  against  the  New  Deal.  (J.  A.  307-9.) 

Although  the  government  was  allowed  to  and  did  intro¬ 
duce  evidence  with  respect  to  testimony  given  before  the 
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Committee  during  the  first  week  of  the  Washington  hear¬ 
ings,  for  the  purpose  of  establishing  the  pertinence  of 
questions  put  to  Mr.  Lawson,  the  Court  on  the  motion  of 
the  Government  prevented  the  defense  from  putting  in 
other  portions  of  that  same  testimony.  The  defendant 
moved  to  strike  the  direct  testimony  of  Congressman 
Thomas  on  the  grounds  that  the  Court  should  either  rule 
that  the  question  was  pertinent  as  a  matter  of  law  or  should 
permit  cross-examination.  The  motion  was  denied.  ( J.  A. 
234-44.)  | 

The  defense  offered  to  prove  that  there  was  nothing  in 
American  motion  pictures  which  could  be  considered  sub¬ 
versive  or  un-American  or  which  would  otherwise  justify 
inquiry  by  the  Committee.  Richard  Griffith,  a  reviewer, 
critic  and  executive  director  of  the  National  Board  of 
Review,  was  offered  as  a  witness.  Mr.  Griffith  has  re¬ 
viewed  many  thousands  of  films  as  a  critic  and  on  behalf 
of  his  organization,  whose  purpose  it  is  to  organize 
audience  support  for  meritorious  pictures.  Its  seal  is 
placed  on  approved  film.  The  organization  has  two  to 
three  hundred  community  councils  consisting  of  represent¬ 
atives  of  civic,  religious,  educational,  and  cultural  organi¬ 
zations.  The  governing  body  is  composed  of  delegates 
from  such  organizations  as  the  Boy  Scouts  of  America*  the 
American  Bar  Association,  the  Association  of  American 
Colleges,  the  National  Association  of  Better  Business 
Bureaus,  the  Daughters  of  the  American  Revolution, ;  the 
Y.  M.  C.  A.,  etc.  (J.  A.  266-70.)  Through  Mr.  Griffith 
the  defense  offered  to  establish  that  no  film  has  ever  been 
produced  which  by  any  standards  could  be  considered  sub¬ 
versive.  (J.  A.  270-1.) 

This  rejected  offer  included  review  of  the  defendant 
Lawson’s  pictures.  “Action  on  the  North  Atlantic,”!  as 
one  example  not  only  received  the  seal  of  approval  but  was 
classified  by  the  organization  as  desirable  for  family  or 
mature  audiences ;  it  received  a  star  as  a  picture  especially 
worth  seeing  and  as  one  which  had  done  a  great  service 
for  the  American  Merchant  Marine.  (J.  A.  272.)  Simi¬ 
lar  offers  of  proof  were  made  with  respect  to  all  of  the 
other  pictures  written  in  part  or  in  toto  by  the  defendant 
Lawson,  and  particularly  to  establish  that  in  none  of 
said  pictures  was  there  any  single  phrase  or  word  of 
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scene  which  could  be  deemed  by  any  standard  to  be  sub¬ 
versive.  (J.  A.  273-80.) 

Through  producers  of  long  standing  and  high  repute, 
through  heads  of  great  studios,  including  the  largest  studio 
in  the  world,  through  prominent  writers,  story  analysts,  and 
drama  critics,  the  defense  offered  to  establish  that  there  was 
nothing  subversive  in  any  American  motion  picture. 
Through  the  same  witnesses  the  defense  offered  to  estab¬ 
lish  that  as  a  matter  of  undeviating  practice  in  the  motion 
picture  industry  it  is  impossible  for  any  screen  writer  to 
put  anything  into  a  motion  picture  to  which  the  executive 
producers  object;  that  the  content  of  motion  pictures  is 
controlled  exclusively  by  producers;  that  every  word,  scene 
situation,  character,  set,  costume,  as  well  as  the  narrative 
line  and  the  social,  political  and  religious  significance  of 
the  story  are  carefully  studied,  checked,  edited  and  filtered 
by  executive  producers  and  persons  acting  directly  under 
their  supervision;  and  consequently  the  content  of  every 
motion  picture  is  determined  by  the  producer;  and  that  all 
of  these  facts  were  matters  of  common  knowledge  when 
defendant  Lawson  was  subpoenaed  by  the  House  Com¬ 
mittee. 

An  offer  to  exhibit  each  of  the  motion  pictures  which 
the  defendant  Lawson  had  written  to  the  Court  and  to 
the  jury  was  also  rejected  by  the  Court.  (J.  A.  309-12.) 

Every  Congressman  before  whom  Lawson  testified  on 
October  27,  1947,  and  a  majority  of  the  members  of  the 
whole  Committee,  and  the  Committee  itself  announced  in 
their  official  statements  that  they  were  convinced  before 
the  defendant  Lawson  was  put  on  the  stand  that  he  was 
a  Communist  and  that  nothing  he  could  have  said  would 
change  their  minds.  (J.  A.  262-6.)  [Ex.  11  for  ident., 
J.  A.  546.] 

No  part  of  Lawson’s  statement,  which  had  been  offered 
to  the  Committee  during  the  hearing,  was  read,  given  or 
submitted  to  Congress  before  or  during  the  debate  on  the 
citation  for  contempt.  Similarly,  the  defendant’s  various 
motions  before  the  Committee  to  quash  and  for  cross- 
examination  were  not  submitted  to  Congress  either  before 
or  during  the  debate.  (J.  A.  301-9.) 
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Statutes  Involved. 

(See  Appendix  A.) 


Summary  of  Argument. 


We  respectfully  submit  that  the  precise  questions  I  pre¬ 
sented  by  the  case  below,  though  long  decided  in  principle 
in  favor  of  petitioner’s  contentions,  have  never  within 
the  framework  of  the  facts  of  this  case,  or  any  other 
contempt  matter,  been  presented  to  this  Court  and  have 
never  been  authoritatively  settled. 


We  urge  that  the  questions  presented  are  among  the 
most  important  to  reach  this  Court  in  a  generation.  Con¬ 
scious  of  the  breadth  of  such  a  statement,  we  nevertheless 
believe  that  the  decision  to  be  rendered  in  this  case  will 
largely  influence,  if  not  determine,  the  course  of  our:  Re¬ 
public.  I 

Stated  in  its  simplest  terms,  the  case  involves  inquisi¬ 
tion  by  means  of  compulsory  disclosure,  carried  on  by  a 
Congressional  Committee  for  the  purpose  of  ferreting 
out  political  dissenters,  and  the  imposition  by  the  Com¬ 
mittee  of  severe  penalties  for  dissent.  On  the  decisiqn  in 
this  case  may  well  depend  the  nature  of  our  future  society ; 
it  may  determine  whether  the  time  has  come  to  abandon 
principles  long  established  or  whether  the  time  is  now 
here  to  reassert  those  principles. 


The  Committee  which  carries  on  this  practice  purports 
to  do  so  under  color  of  authority,  an  authority  which,  it 
urges,  is  given  to  it  by  the  Constitution.  It  is  this  con¬ 
tention  that  poses  the  question  for  the  Court.  If  this 
Constitution,  written  by  men  acutely  sensitive  to  the 
iniquities  of  the  writs  of  assistance  and  of  test-oaths, 
should  contain  authority  for  such  procedure  it  would  in¬ 
deed  be  a  self-annihilating  document.  But,  as  the  conten¬ 
tion  is  made  on  behalf  of  one  of  the  great  branches  of 
our  Government,  it  must  and  should  be  examined  by  this 
Court. 

The  inquisitorial  procedures  inflicted  by  the  Committee 
were  only  a  part  of  the  whole.  In  the  very  hearing  cham- 
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bers,  members  of  the  Committee,  purporting  to  sit  as  an 
official  body  of  the  United  States  Government,  directed 
private  employers  to  discharge  and  blacklist  witnesses 
whom  the  Committee  had  subpoenaed.  The  standards 
for  determination,  the  trial,  and  the  punishment  came 
from  that  one  body,  without  opportunity  for  intervention 
by^  any  other  authority.  No  organ  of  our  Government, 
unless  perhaps  a  military  tribunal  within  sound  of  battle, 
has  laid  claim  to  such  powers.  And  this  Court  has  not 
determined  the  question  before. 

It  is  true  that  the  powers  of  this  Committee  to  issue 
subpoenas  and  to  swear  witnesses  has  been  passed  on 
by  this  Court.  But  this  Court  has  yet  to  declare  whether 
this  Committee  in  this  particular  hearing  acted  for  legis¬ 
lative  ends;  whether  it  has  a  right  to  compel  disclosure 
of  political  affiliation  when  in  the  same  hearing  it  employs 
the  full  resources  of  its  power  to  inflict  disaster,  on  the 
basis  of  the  information  requested;  and  whether  that 
ultimate  sanctuary,  the  mind  of  a  man,  may  lawfully  be 
invaded  by  temporal  writ  to  expose  dissent. 

Briefly  the  argument  on  the  merits  may  be  summarized : 

One  of  the  purposes  of  the  First,  Fourth,  Fifth,  Ninth 
and  Tenth  Amendments  was  to  establish  an  absolute 
privilege  in  the  individual  to  form  and  hold  private  beliefs, 
political  and  religious. 

Because  the  right  to  hold  beliefs  is  meaningless  unless 
the  beliefs  held  can  be  expressed  through  association,  the 
privilege  against  governmental  inquisition  into  belief  is 
also  protected  by  the  right  of  freedom  of  association. 

Being  absolutely  privileged,  an  individual’s  beliefs,  as 
well  as  his  associations  for  the  purpose  of  expressing  them, 
are  immune  from  compulsory  disclosure.  This  immunity 
means  complete  immunity,  not  merely  exemption  from 
punishment  by  fine  or  imprisonment. 

The  Committee,  by  insisting  that  the  petitioner  dis¬ 
close  his  political  affiliation,  invaded  this  prvileged  area, 
and,  therefore,  its  inquisitorial  efforts  may  not  be  sanc¬ 
tioned  by  a  court  of  law. 
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Just  as  courts  have  functioned  effectively  within  the 
framework  of  our  democratic  tradition  and  the  limita¬ 
tions  of  the  Fourth  and  Fifth  Amendments,  without 
requiring  defendants  to  testify  against  themselves  or 
using  evidence  unlawfully  obtained,  so  legislative  com¬ 
mittees  can  obtain  the  information  necessary  for  legisla¬ 
tive  purposes  without  compelling  individuals  to  disclose 
their  political  beliefs  and  affiliations  and  to  subject  them¬ 
selves  to  penalties  because  of  such  testimony,  particu¬ 
larly  inasmuch  as  the  legislature  has  the  additional!  ad¬ 
vantage  of  being  able  to  use  secondary  evidence  for  its 
purposes. 


This  encroachment  upon  individual  rights  is  magnified 
by  the  fact  that  Congress  has  not  provided,  for  witnesses 
before  Congressional  committees,  immunity  sufficient  to 
meet  the  pre-requisites  necessary  to  compel  a  witness  to 
testify  even  as  to  tangible  acts  and  facts,  a  much  rhore 
tangible  field  of  inquiry  than  one  into  beliefs  and  associa¬ 
tions.  ! 


Without  any  provision  of  law  authorizing  it,  the  Com¬ 
mittee  utilized  its  powers  to  have  the  petitioner  dis¬ 
charged  from  his  employment  and  blacklisted  in  the  in¬ 
dustry  in  which  he  earned  an  enviable,  worldwide  reputa¬ 
tion,  and  to  deprive  him  of  other  valuable  rights  protected 
by  the  due  process  clause  of  the  Fifth  Amendment. 
Moreover,  the  very  question  which  is  the  basis  of !  the 
proceedings  herein  was  designated  to  assist  the  Committee 
in  achieving  its  illegal  objectives.  No  man  may  be  held 
in  contempt  for  refusing  to  testify  in  a  proceeding  in 
which,  without  authorization  of  law,  his  most  valuable 
property  rights  and  personal  liberties  are  being  attacked 
and  taken  away  from  him. 

To  this  is  added  the  fact  that  the  most  elementary 
requirements  of  fair  play  essential  to  due  process  were 
denied  to  petitioner  in  those  proceedings,  which  were 
calculated  to  cause,  and  actually  resulted  in,  such  great 
and  irreparable  injury  to  him.  The  conclusion  is  thus 
reinforced  that  the  proceedings,  in  which  the  petitioner 
was  charged  with  having  refused  to  answer  a  question, 
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so  invaded  his  constitutional  liberties  as  to  render  them 
void,  and  void  proceedings  may  not  constitute  a  valid 
basis  for  a  contempt  charge. 

Thus,  far,  there  has  been  summarized  the  respects  in 
which  the  Committee’s  conduct  invaded  the  constitutional 
rights  of  petitioner.  That  the  Committee’s  conduct  was 
illegal  is  also  apparent  when  it  is  considered  from  the 
standpoint  of  the  powers  of  legislative  committees. 

The  blacklisting  and  discharging  of  individuals,  the 
imposition  of  censorship  upon  the  screen,  and  the  dicta¬ 
tion  to  the  motion  picture  industry  of  the  political  quali¬ 
fications  of  personnel  employed  therein  were  the  purposes 
of  the  Committee  in  conducting  its  hearings.  These  ob¬ 
jectives  were  effectuated  under  the  guise  of  a  legislative 
inquiry  and  by  means  of  an  unwarranted  invasion  of  the 
private  rights  of  private  individuals  and  private  institu¬ 
tions.  Thus,  the  Committee  pursued  non-legislative  pur¬ 
poses.  Refusal  to  answer  a  question  in  a  proceeding  in 
which  legislative  power  is  so  exceeded  cannot  be  contempt. 

The  conduct  of  this  Committee  undermines  the  very 
foundations  of  this  nation’s  democratic  institution  of 
self  government.  Ours  is  a  government  of  delegated 
powers,  with  the  people  reserving  and  exercising  the  pow¬ 
ers  of  the  sovereign  under  the  Ninth  and  Tenth  Amend¬ 
ments.  The  delegated  powers  are  conferred  upon  the 
three  distinct  branches  of  the  federal  government,  with 
each  independent  of  the  others.  Under  the  doctrine  of 
separation  of  powers,  which  arises  out  of  the  central 
premise  that  each  branch  of  government  is  independent, 
no  branch  of  the  government  may  directly  or  indirectly 
attempt  to  control  or  interfere  with  the  exercise  of  powers 
delegated  to  other  branches. 

If  the  people  are  to  retain  their  sovereign  power  of  self- 
government  as  reserved  by  the  Ninth  and  Tenth  Amend¬ 
ments — their  independence  as  a  part  and  as  the  source  of 
all  government — then  the  principles  underlying  the  doc¬ 
trine  of  separation  of  powers  must  be  applied  to  strike 
down  any  attempt  to  control  or  interfere  with  the  exercise 
by  the  people  of  their  governmental  functions.  The 
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primary  function  of  the  people  with  relation  to  govern¬ 
ment  is  that  of  expressing  their  political  views,  -which 
includes,  of  necessity,  their  banding  together  for  political 
activity,  and  a  free  opportunity  to  hear  the  views  of 
others,  so  that  the  people,  as  rulers,  may  decide  justly. 

What  the  Committee  has  done  is  not  only  to  step  out 
of  the  area  of  power  delegated  to  it,  but  to  step  into  the 
domain  reserved  to  the  people.  If  this  is  allowed  to  con¬ 
tinue,  the  principle  of  popular  self-government  wijl  be 
no  more;  government  by  the  people,  for  the  people,  of 
the  people,  will  become  only  an  historical  phrase. 

The  fact  that  the  Committee  sought  to  judge  and  to 
impose  penalties  upon  petitioner,  among  which  were  the 
destruction  of  his  means  of  living  and  of  his  way  of  i  life, 
brought  it  into  thes  area  of  adjudication,  an  assumption 
of  power  delegated  exclusively  to  the  judiciary.  j 

The  statute  creating  the  House  Committee  on  Un- 
American  Activities,  on  its  face,  and  as  construed ;  and 
applied,  invades  the  domain  of  conscience,  beliefs  and 
free  discussion  of  the  general  welfare  which  the  Bill  of 
Rights  rendered  completely  free  from  governmental,  in¬ 
tervention.  Such  a  trespass  cannot  be  permitted  if  the 
concept  that  ours  is  a  government  of  limited  powers,  is 
to  be  upheld. 

Such  a  statute,  so  construed  and  applied,  so  impinges 
on  the  area  of  the  First  Amendment  that  it  violates  that 
amendment  regardless  of  any  possible  narrow  application 
of  the  statute  in  a  particular  case.  i 

The  salient  terms  of  the  said  statute,  “subversive”  and 
“un-American,”  are  so  ambiguous  as  to  render  it  yoid 
as  a  penal  statute. 

The  statute,  as  applied  and  construed  to  require  com¬ 
pulsory  disclosure,  under  oath,  of  an  individual’s  political 
affiliation,  violates  the  First  Amendment,  as  well  as  the 
Fourth  and  Fifth. 

It  is  the  petitioner’s  position  that  because  the  Committee 
trespassed  into  the  area  of  freedom  of  public  discussion 
and  of  political  association,  there  can  be  no  justification 
therefor.  Even  those  who  reject  that  position  have  never 
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openly  contended  that  there  is  no  limitation  upon  Con¬ 
gress  when  it  deals  with  these  fundamental  rights.  What¬ 
ever  test  is  applied — whether  it  be  clear  and  present 
danger  rule,  or  the  really  dangerous  test  of  potential 
danger,  it  has  not  been  met  here.  There  never  has  been 
and  there  is  not  now  anything  in  the  content  of  motion 
pictures  which  by  any  reasonable  definition  could  be 
deemed  “un-American”  or  “subversive.”  Unless  the  First 
Amendment  no  longer  is  the  slightest  barrier  to  the 
exercise  of  legislative  power,  the  Committee  has  exceeded 
its  powers. 

Even  if  the  Committee  were  carrying  on  an  “investi¬ 
gation”  concerning  private  conduct,  not  protected  at  all 
by  the  First  Amendment,  the  questioning  would  be  perti¬ 
nent  only  if  it  related  to  information  which  the  Committee 
did  not  have.  The  Court  erroneously  instructed  the  jury 
that  the  question  concerning  petitioner’s  political  beliefs 
was  pertinent,  despite  the  fact  that  the  Committee  be¬ 
lieved  it  had  complete  information  on  this  subject  and 
that  it  would  not  have  believed  petitioner  if  his  answer 
had  contradicted  such  information. 

Although  the  petitioner  was  charged  with  refusing  to 
answer  a  question,  the  Court  erroneously  instructed  the 
jury  that  a  non-responsive  answer  or  an  unclear  answer 
was  sufficient  for  a  finding  of  guilt.  Moreover,  while  the 
petitioner  contended  that  there  had  been  no  refusal  to 
answer,  the  Judge  made  several  prejudicial  comments  to 
the  effect  that  the  witness  was  not  trying  to  answer  the 
question. 

The  Government  failed  to  establish  that  the  “subcom¬ 
mittee”  before  which  the  petitioner  testified  was  a  legally 
constituted  body.  By  the  admission,  over  objection,  of 
conclusions  of  law  as  the  only  evidence  on  the  subject 
and  by  the  Court’s  instructions  that  there  was  testimony 
from  which  the  jury  would  find  that  there  was  a  validly 
constituted  subcommittee,  the  trial  judge  determined,  as 
a  matter  of  law  and  contrary  to  the  law,  this  question  of 
fact. 

In  determining  whether  a  citation  for  contempt  of  one 
of  its  committees  should  be  approved,  Congress  exercises 
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a  broad  discretion.  For  that  reason  it  is  required  that  all 
of  the  facts  relating  to  the  contempt  be  submitted  to 
Congress.  The  Court  erroneously  excluded  petitioner’s 
evidence  that  the  Committee  had  not  furnished  all  of 
the  facts  to  the  House  preliminary  to  its  vote  on;  the 
citation. 

The  defendant  was  denied  a  fair  trial  by  reason  of  the 
manner  of  selection  and  composition  of  the  jury.  A  test 
of  political  orthodoxy,  i.e.,  whether  or  not  the  prospective 
juror  had  any  views  opposed  to  the  American  form  of 
government,  which  test  is  not  authorized  by  statute,  was 
made  a  condition  of  jury  service. 

The  jury  commissioners  arbitrarily  and  capriciqusly 
established  standards  of  “intelligence”  other  than  those 
provided  by  law,  and  applied  them  in  such  a  manner  as 
to  discriminate  against  those  in  the  lower  economic  cate¬ 
gories.  The  result  was  selection  of  a  jury  in  a  manner 
contrary  to  law  and  not  calculated  to  achieve  a  representa¬ 
tive  cross-section  of  the  community. 

With  the  impact  of  the  Committee’s  hearings  and  activ¬ 
ities  upon  government  employees,  particularly  in  the  light 
of  such  highly  publicized  inquisitions  as  the  Condon  affair, 
it  would  seem  clear  that  government  employees,  whose 
very  livelihood  might  be  endangered  by  incurring  j  the 
enmity  of  the  Committee,  could  not  sit  in  this  case  un¬ 
afraid,  unbiased,  and  uncoerced.  Nevertheless  the  trial 
court  denied  a  motion  for  change  of  venue,  based  on;  the 
fact  that  government  employees  constituted  a  large  per¬ 
centage  of  the  population  and  of  all  juries  in  the  District 
of  Columbia  and  that,  therefore,  a  fair  trial  could  |not 
be  had. 

Congressman  Thomas,  the  sole  witness  for  the  prose¬ 
cution,  testified  on  direct  examination  as  to  the  purpose 
of  the  Committee  and  the  pertinency  of  questions  put!  by 
it.  As  to  the  first  matter,  the  Court  cut  off  cross-exami¬ 
nation  after  only  a  few  questions  had  been  asked;  and, 
as  to  the  second,  it  cut  off  cross-examination  after  a  few 
questions  and  answers,  thus  committing  prejudicial  error. 

Other  errors  are  related  and  incidental  to  those  referred 
to  above.  i 
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ARGUMENT. 


/ 

The  Particular  Question  Put  to  the  Defendant  and  the 
Ruling  of  the  Court  That  the  Committee  Could 
Require  Defendant  to  Answer,  and  the  Convic¬ 
tion  for  Failure  to  Answer,  Violated  the  Rights 
Reserved  to  the  Defendant  Under  the  First, 
Fourth,  Fifth,  Ninth  and  Tenth  Amendments  of 
the  Constitution  to  Be  Protected  From  Official 
Inquisition  That  Can  Compel  Disclosure  of  His 
Private  Beliefs  and  Associations. 

* 

From  mankind’s  earliest  writings,  there  is  evidence  that 
the  privacy  of  the  individual  was  at  first  a  sacred  right 
and  later  a  secular  one  as  well. 

(a)  The  tents  of  the  tribes  of  Israel,  no  less  than 
the  Englishman’s  home,  were  their  castles.  The 
private  belongings  contained  therein  were  protected. 

(b)  The  privately-held  ideas,  thoughts,  and  opin¬ 
ions  of  the  individual  were  anciently  respected  as 
inviolate  against  prying  inquisitors. 

(c)  As  the  concept  of  freedom  of  expression  of 
ideas  developed,  it  emphasized  and  strengthened  the 
more  ancient  right  to  keep  private  those  ideas  which 
the  individual  did  not  choose  to  express  publicly. 
Invasion  of  privacy  of  belief  tended  to  destroy  free 
expression  of  belief. 

History  is  replete  with  accounts  of  the  many  strategems 
created  by  tyrants  to  violate  the  individual’s  privacy.  But 
it  is  also  replete  with  accounts  of  man’s  constant  warfare 
against  these  devices  and  victories  won  by  courageous 
judges,  legislators,  administrators,  lawyers,  and  citizens. 

In  1787,  the  founders  of  this  nation  assumed  that  they 
had  settled  these  matters  for  all  time  when  they  drew  upon 
the  lessons  of  history  and  wrote  a  Bill  of  Rights  to  assure 
the  individual  permanent  freedom  from  official  tyranny, 
and  the  right  freely  to  participation  in  the  process  of  self- 
government. 


—27— 

This  History  Is  Part  of  the  Constitution,  j 

“Such  constitutional  limitations  arise  from  griev¬ 
ances,  real  or  fancied,  which  their  makers  have  suf¬ 
fered,  and  should  go  pari  passu  with  the  supposed 
evil.  They  withstand  the  winds  of  logic  by  the  depth 
and  toughness  of  their  roots  in  the  past.  Nor  should 
we  forget  that  what  seems  fair  enough  against  a 
squalid  huckster  of  bad  liquor  may  take  on  a  very 
different  fact,  if  used  by  a  government  determined  to 
suppress  political  opposition  under  the  guise  of  sedi¬ 
tion.”  (Learned  Hand,  J.,  in  United  States  v.  Kir- 
schenblatt  (C.  C.  A.  2d),  16  F.  2d  202,  203,  51  A.  L. 
R.  416. 

“These  specific  grievances  and  the  safeguards 
against  their  recurrence  were  not  defined  by  the 
Constitution.  They  were  defined  by  history.  Their 
meaning  was  so  settled  by  history  that  definition!  was 
superfluous.  *  *  *  ‘Upon  this  point  a  page  of 

history  is  worth  a  volume  of  logic.’  New  York  Trust 
Co.  v.  Eisner ,  256  U.  S.  345,  349.”  (Frankfurter, 
J.,  U.  S.  v.  Lovett  (1945),  328  U.  S.  303,  321,  323.) 

“It  would  not  be  possible  to  add  to  the  emphasis 
with  which  the  framers  of  our  Constitution  and !  this 
court  (in  Boyd  v.  United  States ,  116  U.  S.  616,  in 
Weeks  v.  United  States ,  232  U.  S.  383,  and  in  Sil- 
verthorne  Lumber  Co.  v.  United  States ,  251  U.  S. 
385)  have  declared  the  importance  to  political  liberty 
and  to  the  welfare  of  our  country  of  the  due  observ¬ 
ance  of  the  rights  guaranteed  under  the  Constitution 
by  these  two  amendments.  The  effect  of  the  deci¬ 
sions  cited  is:  That  such  rights  are  declared  to  be 
indispensable  to  the  ‘full  enjoyment  of  personal!  se¬ 
curity,  personal  liberty,  and  private  property;’  that 
they  are  to  be  regarded  as  of  the  very  essence  of 
constitutional  liberty;  and  that  the  guaranty  of  them 
is  as  important  and  as  imperative  as  are  the  guar¬ 
anties  to  the  other  fundamental  rights  of  the  indi¬ 
vidual  citizen; — the  right  to  trial  by  jury,  to  the  writ 
of  habeas  corpus,  and  to  due  process  of  law.  It  has 
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been  repeatedly  decided  that  these  Amendments  should 
receive  a  liberal  construction,  so  as  to  prevent  stealthy 
encroachment  upon  or  'gradual  depreciation’  of  the 
rights  secured  by  them,  by  imperceptible  practice  of 
courts,  or  by  well-intentioned  but  mistakenly  over- 
zealous  executive  officers.”  ( Gotded  v.  United  States 
(1920),  255  U.  S.  298,  303,  Clarke,  J.)  (Emphasis 
supplied.) 

See  also:  Brandeis,  J.  dissenting,  Olmstead  v.  United 
States  (1927),  277  U.  S.  438,  476,  478,  and  Jones  v. 
Securities  and  Exch.  Com.  (1935),  298  U.  S.  1,  28. 

"If  there  is  one  fixed  star  in  our  Constitutional 
constellation,  it  is  that  no  official,  high  or  petty,  can 
prescribe  what  shall  be  orthodox  in  politics,  national¬ 
ism,  religion,  or  other  matters  of  opinion  or  force 
citizens  to  confess  by  word  or  act  their  faith  therein.” 
(Jackson,  J.,  in  West  Virginia  v.  Barnette  (1943), 
319  U.  S.  624,  642.)  (Emphasis  supplied.) 

Pre-Constitutional  History  of  the  Right  of  Privacy. 

Respect  for  the  rights  and  privacy  of  the  individual  is 
not  the  product  of  recent  history.  The  maxim,  "a  man’s 
house  is  his  castle,”  was  not  an  invention  of  English 
jurisprudence. 

"Even  in  ancient  times  there  were  evidences  of  that 
same  concept  in  custom  and  law,  partly  as  a  result  of 
the  natural  desire  for  privacy,  partly  an  outgrowth, 
in  all  probability,  of  the  emphasis  placed  by  the 
ancients  upon  the  home  as  a  place  of  hospitality, 
shelter,  and  protection.” 

(See:  "The  History  and  Development  of  the  Fourth 
Amendment  to  the  United  States  Constitution,”  by  Nelson 
B.  Lasson  (1937),  page  13.  Johns  Hopkins  Studies  in 
Historical  and  Political  Science,  Series  55,  No.  2.) 

Strong  respect  has  long  existed  for  the  dwelling  as  a 
place  not  subject  to  arbitrary  visitation,  even  on  the  part 
of  official  authority.  Joshua  did  not  send  his  messengers 
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to  search  for  and  seize  the  prohibited  articles  in  Achan’s 
tent,  even  after  his  detection,  until  the  latter  has'  first 
confessed  both  his  deed  and  the  place  where  the  articles 
were  concealed.  (Joshua  7:  10-26.) 

By  Biblical  law,  a  creditor  is  forbidden  to  enter  his 
debtor’s  house  to  get  security  for  his  debt  but  must  wait 
outside  for  the  bringing  forth  of  the  pledge.  Deuteron¬ 
omy  24:  10. 


As  evidence  of  the  ancient  consideration  given  indi¬ 
vidual  rights,  Greenleaf’s  “Evidence”  (16th  Ed.  Boston, 
1899)  Vol.  Ill,  page  35,  note  4,  points  out  that  guilt  of 
idolatry  could  only  be  established  by  diligent  inquiry  and 
“the  thing  certain”  (beyond  a  reasonable  doubt).  Deu¬ 
teronomy  17:  4. 


“The  famous  maxim  ‘every  man’s  house  is  his 
castle’  cited  by  Coke,  5  Rep.  92,  and  generally  re¬ 
garded  as  a  peculiarly  English  privilege,  corned  di¬ 
rectly  from  the  Roman  Law.  Nemo  de  domo  sua 
extrahi  debet.”  Max  Radin,  Roman  Law  (St.  Paul, 
1927)  pp.  475-476. 


The  antiquity  of  the  presumption  of  innocence  j  was 
related  by  Chief  Justice  White  in  Coffin  v.  United  States, 
156  U.  S.  433,  465  (1894): 

i 

“Numerius,  the  governor  of  Narbonensis,  was  on 
trial  before  the  Emperor,  and  .  .  .  contented  him¬ 
self  with  denying  his  guilt,  and  there  was  not  suffi¬ 
cient  proof  against  him.  His  adversary,  Delphidius, 
‘a  passionate  man,’  seeing  that  the  failure  of  I  the 
accusation  was  inevitable,  could  not  restrain  himself, 
and  exclaimed,  ‘Oh,  illustrious  Caesar!  if  it  is  suffi¬ 
cient  to  deny,  what  hereafter  will  become  of  j  the 
guilty?’  To  which  Julian  replied,  ‘If  it  suffices  to 
accuse,  what  will  become  of  the  innocent?’  Rerum 
Gestarum,  lib.  XVIII,  c.  1.” 

i 

The  New  Testament  reports  that  the  right  to  remain 
silent  before  one’s  accusers  was  relied  upon  by  Jesus 
Christ  in  His  trial.  (Matthew  26:63.) 
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As  early  as  890  A.D.,  Alfred  the  Great  respected  the 
individual’s  right  against  inquisitions. 

“108.  It  is  abuse  that  justices  and  their  officers, 
who  kill  people  by  false  judgment,  be  not  destroyed 
as  other  murderers,  which  king  Alfred  caused  to  be 
done,  which  caused  forty-four  justices  in  one  year  to 
be  hanged  as  murderers  for  their  false  judgment. 

“10.  He  hanged  Seafaule  because  he  judged 
Olding  to  death  for  not  answering ”  (Emphasis 
supplied.)  (“Mirrour  of  Justices” — Home  (Wash¬ 
ington  1903)  Sec.  108  (p.  245)  Subsec.  10  (p.  246).) 

The  story  of  the  rise  and  fall  of  the  oath  ex-officio 
needs  to  be  retold.  The  Court  will  recall  that  the  early 
1200’s  were  marked  by  the  adoption  of  this  procedural 
device  in  the  ecclesiastical  courts.  In  this  period  the 
inquisitional  oath  began  to  take  the  place  of  the  trial  by 
compurgation  oaths  in  the  ecclesiastical  courts.  The 
compurgation  trials  conducted  with  the  device  of  “oath 
helpers”  had  become  little  better  than  a  farce.  The  new 
method  of  the  oath  ex-officio  was  one  which  pledged  the 
accused  to  answer  truly  and  was  followed  by  a  rational 
process  of  judicial  probing  by  questions  on  the  specific 
details  of  the  affair.  In  a  footnote  by  John  H.  Wigmore 
in  15  Harvard  Law  Review  615,  it  is  stated  that  by  the 
middle  of  the  13th  century  “the  new  oath  became  the 
customary  instrument  in  the  papal  inquisition  of  heresy; 
which,  indeed,  owed  its  effectiveness  largely  to  the  new 
methods.” 

Liberals  in  the  church  courts  insisted  that  the  oath 
could  only  be  imposed  if  the  court  had  a  rational  hypoth¬ 
esis  for  proceeding  against  the  suspect.  Such  rational 
hypothesis  could  either  be  fama  publica  or  clamosa  insin- 
natio.  However,  this  was  too  mild  for  those  who  wanted 
a  more  vigorous  pursuit  of  heretics  and  schismatics,  and 
they  finally  prevailed  in  establishing  the  doctrine  that  the 
oath  could  be  imposed  by  the  church  official  ex  -officio 
without  any  antecedent  foundation.  This  extreme  posi¬ 
tion,  however,  directly  resulted  in  the  downfall  of  the 
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power  of  the  ecclesiastical  courts  because  of  the  public 
indignation  it  aroused. 

The  ordinary  course  of  trial  by  the  Inquisition  was  this. 
A  man  would  be  reported  to  the  inquisitor  as  of  ill-repute 
for  heresy,  or  his  name  would  occur  in  the  confessions  of 
some  other  prisoners.  A  secret  inquisition  would  be  made 
and  all  accessible  evidence  against  him  would  be  collected. 
When  the  mass  of  surmises  and  gossip,  exaggerated  and 
distorted  by  the  natural  fear  of  the  witnesses,  eager  to 
save  themselves  from  the  suspicion  of  favoring  heretics, 
grew  sufficient  for  action,  the  blow  would  fall.  The 
accused  was  then  prejudged.  He  was  assumed  to ;  be 
guilty,  or  he  would  not  have  been  put  on  trial,  and  virtu¬ 
ally  his  only  mode  of  escape  was  by  confessing  the  charges 
against  him,  abjuring  heresy,  and  accepting  whatever  pun¬ 
ishment  might  be  imposed  on  him  in  the  shape  of  penance. 
Persistent  denial  of  guilt  and  assertion  of  orthodoxy, 
when  there  was  evidence  against  him,  rendered  him  j  an 
impenitent,  obstinate  heretic,  to  be  abandoned  to  the 
secular  arm  and  consigned  to  the  stake.  (See  Henry 
Charles  Lea,  A  History  of  the  Inquisition  of  the  Middle 
Ages,  I,  p.  407.) 

However,  the  English  people  early  registered  their  re¬ 
sistance  to  general  inquisitorial  methods  and  their  attend¬ 
ant  abuses.  A  statute  passed  in  1360  in  the  reign  of 
Edward  III,  provided, 

“that  all  general  inquiries  before  this  time  granted 
within  any  seignories,  for  the  mischiefs  and  oppres¬ 
sion  which  have  been  done  to  the  people  by  such  en¬ 
quiries,  shall  utterly  cease  and  be  repealed.”  (34 
Edw.  Ill,  ch.  1.) 

But  in  1583  the  Court  of  High  Commission  in  Causes 
Ecclesiastical,  under  the  leadership  of  Archbishop  Whit- 
gift,  started  a  crusade  against  heresy  wherever  it  could 
be  found,  examining  suspected  persons  under  oath  in  most 
extreme  ex-officio  style. 

In  1609  Sir  Edward  Coke,  as  Chief  Justice  of  Common 
Pleas,  granted  prohibition  against  the  High  Court  bf 
Ecclesiastical  Causes  in  Edward's  case.  (13  Rep.  9.) 
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Edward  had  been  charged  wih  libel  and  the  church  court 
put  him  under  the  ex-officio  oath  to  compel  him  to  state 
his  meaning  of  the  libelous  words  he  was  accused  of  utter¬ 
ing.  The  common  law  court  took  jurisdiction  away  from 
the  church  court  upon  the  ground,  among  others,  that 

“in  cases  where  a  man  is  to  be  examined  upon  his 
oath,  he  ought  to  be  examined  upon  acts  or  words, 
and  not  of  the  intentions  or  thought  of  his  heart ;  and 
if  any  man  should  be  examined  upon  his  oath  of  the 
opinion  he  holdeth  concerning  any  point  of  religion, 
he  is  not  bound  to  answer  the  same/’ 

But  the  oath  ex-officio  persisted  and  the  Court  of  the 
Star  Chamber  began  during  James'  reign  to  use  the  ex- 
officio  oath  in  stamping  out  sedition.  Here  the  common 
law  courts  were  powerless  to  prevent  employment  of  the 
oath  procedure  because  they  lacked  jurisdiction  over  the 
Court  of  the  Star  Chamber. 

In  1639  the  Court  of  the  Star  Chamber  examined  John 
Lilburn,  “Freeborn  John,”  an  opponent  of  the  Stuarts,  on 
a  charge  of  printing  or  importing  certain  heretical  and 
seditious  books.  Lilburn  refused  to  answer  questions 
“concerning  other  men,  to  insnare  me,  and  to  get  further 
matter  against  me.”  The  Council  of  the  Star  Chamber 
condemned  him  to  be  whipped  and  pilloried  and  his  “bold¬ 
ness  in  refusing  to  take  a  legal  oath,”  without  which  many 
offenses  might  go  “undiscovered  and  unpunished.”  (See 
3  How.  State  Trials  1315,  et  seq.) 

The  whip  that  lashed  “Freeborn  John”  smashed  the 
Court  of  the  Star  Chamber  as  well.  In  July,  1641,  Parlia¬ 
ment  abolished  the  Court  of  the  Star  Chamber,  the  Court 
of  High  Commission  for  Ecclesiastical  Causes,  and  pro¬ 
vided  by  statute  that  no  ecclesiastical  court  could  there¬ 
after  administer  an  ex-officio  oath  on  penal  matters.  In 
1645  the  House  of  Lords  set  aside  Lilburn’s  sentence  and 
in  1648  Lilburn  was  granted  £3000  reparation  for  the 
whipping  which  he  had  received. 


Meanwhile,  the  scene  of  struggle  against  oaths  ex-officio 
was  carried  to  colonial  America.  The  story  is  well  told  by 
R.  Carter  Pittman  in  21  Virginia  Law  Rev.  763  from 
which  the  following  quotations  are  taken : 

“The  settlement  of  the  English  cdlonials  in  the 
new  world  took  place  at  a  time  in  English  History 
when  opposition  to  the  ex-officio  oath  of  the  ecclesias¬ 
tical  courts  was  most  pronounced,  and  at  the  period 
when  the  insistence  upon  the  privilege  against  self- 
incrimination  in  the  courts  of  common  law  had  begun 
to  have  decided  effect.  *  *  *  The  ex-officio  oath, 
as  employed  in  the  ecclesiastical  courts,  which  regu¬ 
lated  the  most  intimate  details  of  men’s  daily  life, 
and  more  particularly  by  the  Court  of  High  Commis¬ 
sion,  was  possibly  the  most  hated  instrument  employed 
to  create  the  unhappy  plight  of  these  Puritans  ahd 
Separatists.  *  *  * 

“About  getting  out  of  England  there  was  much 
‘red  tape’  and  it  consisted  in  the  most  part  of  taking 
oaths — the  oath  of  Supremacy  and  the  oath  of  Allegi¬ 
ance,  etc.  For  days  and  weeks  thousands  waited 
aboard  ship  in  the  river  Thames  until  this  oath  ordeal 
was  over  and  after  that  they  were  forced  with  a  re¬ 
fined  cruelty  to  say  the  prayers  in  the  Anglican 
prayer  books  twice  a  day  at  sea.  *  *  *” 

The  trial  of  Mrs.  Ann  Hutchinson  before  Governor 
Winthrop  of  Massachusetts  in  the  year  1627  was  recalled 
by  Mr.  Justice  Black  in  Adamson  v.  California ,  332  U.  S. 
46,  when  he  commented  at  page  88 : 

j 

“Mrs.  Hutchinson  was  tried,  if  trial  it  can  be  called, 
for  holding  unorthodox  religious  views.  People  with 
a  consuming  belief  that  their  religious  convictions 
must  be  forced  on  others  rarely  ever  believe  that  tie 
unorthodox  have  any  rights  which  should  or  can  be 
rightfully  respected.  As  a  result  of  her  trial  and 
compelled  admissions,  Mrs.  Hutchinson  was  found 
guilty  of  unorthodoxy  and  banished  from  Massa¬ 
chusetts.  The  lamentable  experience  of  Mrs.  Hutchin¬ 
son  and  others,  contributed  to  the  over-whelmidg 
sentiment  that  demanded  adoption  of  the  Constitn - 
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tional  Bill  of  Rights.  The  founders  of  this  Govern¬ 
ment  wanted  no  more  such  ‘trials’  and  punishments 
as  Mrs.  Hutchinson  had  to  undergo.  They  wanted 
to  erect  barriers  that  would  bar  legislators  from 
passing  laws  that  encroached  on  the  domain  of  belief, 
and  that  would,  among  other  things,  strip  courts  and 
all  public  officers  of  a  power  to  compel  people  to 
testify  against  themselves. ”  (Emphasis  supplied.) 

But  the  ingenuity  of  those  who  would  use  the  oath 
against  the  unorthodox  was  undaunted. 

See  Harrison  v.  Evans ,  1  English  Reports  1437,  de¬ 
cided  by  the  House  of  Lords  in  1767.  Evans  was  a 
Protestant  Dissenter  and  this  fact  was  known  to  the  Lord 
Mayor  of  London.  Nevertheless,  the  Mayor  appointed 
Evans  to  fill  a  vacancy  as  sheriff,  despite  the  existence  of 
an  act  providing  that  no  person  should  be  admitted  to  any 
office  who  had  not,  within  the  twelve  preceding  months 
“received  the  sacrament  of  the  Lord’s  Supper  according 
to  the  rites  of  the  Church  of  England.”  Because  of  this 
statute  Evans  could  not  take  the  oath  of  office  or  assume 
it,  and  he  was  assessed  for  a  statutory  penalty  of  £600 
which  was  made  applicable  to  any  citizen  who  refused  to 
assume  an  office  after  being  appointed  thereto. 

The  House  of  Lords,  by  a  6  to  1  vote,  ruled  with  the 
dissenting  Evans,  overturned  the  judgments  of  the  lower 
courts  and  returned  to  him  his  £600. 

“It  is  depressing  to  realize  that  the  oath  has  always 
cropped  up  as  a  political  device  when  the  political 
order  was  crumbling.  In  the  period  of  religious  dis¬ 
sensions  the  oath  of  allegiance  made  its  appearance 
in  England  as  an  instrument  of  intolerance  and,  a 
little  later,  of  royal  oppression.  James  Stuart,  the 
tiresome  pedant  on  the  throne,  sought  refuge  in  an 
oath  required  of  all  ministers  and  the  like  (most 
teaching  then  being  religious).  At  that  time  the 
imperial  pretensions  of  the  ‘reformed’  papacy,  the 
right  of  the  Pope  claimed  by  the  Jesuits  to  absolve  the 
subjects  of  an  heretical  king  from  their  allegiance, 
made  the  king  desirous  of  testing  the  loyalty  of  his 
more  influential  subjects.  Yet  not  many  years  later 
his  son’s  head  rolled  into  the  sand.”  (Carl  Joachim 
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Friedrich,  Professor  of  Government,  Harvard,  Har¬ 
per's ,  Vol.  172  at  p.  171  (1936.) 

“Test  oaths,  designed  to  impose  civil  disabilities 
upon  men  for  their  beliefs  rather  than  for  unlawful 
conduct  were  an  abomination  to  the  founders  of  this 
nation.  This  feeling  was  made  manifest  in  Article 
VI  of  the  Constitution  which  provides  that  no  re¬ 
ligious  test  shall  ever  be  required  as  a  qualification 
to  any  office  or  public  trust  under  the  United  States.” 
(Black,  J.,  dissenting  In  re  Summers  (1945),  325 
U.  S.  561,  576.  | 

“No  purpose  in  ratifying  the  Bill  of  Rights  was 
clearer  than  that  of  securing  for  the  people  of  the 
United  States  much  greater  freedom  of  religion,  ex¬ 
pression,  assembly,  and  petition  than  the  people  j  of 
Great  Britain  had  ever  enjoyed.  It  cannot  be  denied, 
for  example,  that  the  religious  test  oath  or  the  restric¬ 
tions  upon  assembly  then  prevalent  in  England  would 
have  been  regarded  as  measures  which  the  Constitu¬ 
tion  prohibited  the  American  Congress  from  pass¬ 
ing.”  (Emphasis  supplied.)  ( Bridges  v.  California 
(1941),  314  U.  S.  252  at  265.) 

We  turn  now  from  the  use  of  oath  procedures  to  the 
use  of  its  adjective  counterpart,  the  general  search  war¬ 
rant  as  a  device  to  invade  the  privacy  of  those  suspected 
of  dissent. 

“The  use  of  search  warrants  can  be  traced  j  in 
English  history  to  about  the  beginning  of  the  seven¬ 
teenth  century.  In  the  early  part  of  that  century 
they  were  declared  illegal  by  Lord  Coke.  *  *  * 

The  Crown  saw  in  these  new  devices  a  most  effective 
means  of  ferreting  out  seditious  matter  and  of  bring¬ 
ing  the  offenders  to  justice.  Hence  arose  the  practice 
of  issuing  warrants  whereby  the  King’s  messengers 
were  ordered  to  search  out  disloyal  writings.  *  *  i  * 
In  1634,  just  six  years  after  he  had  written  that  all 
search  warrants  were  unlawful,  Lord  Coke,  then  on 
his  death  bed,  was  visited  by  the  Secretary  of  State 
armed  with  a  warrant  to  search  for  seditious  papers. 
Every  room  in  the  house,  save  that  in  which  the 
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former  Chief  Justice  lay,  was  ransacked  and  papers 
of  every  description  seized.”  ( The  Scope  of  the 
Constitutional  Immunity ,  John  E.  F.  Wood,  West 
Virginia  Law  Quarterly,  Vol.  34,  No.  1,  (Dec. 
1947),  p.  2.) 

In  1762  John  Wilkes,  then  a  member  of  Parliament, 
began  to  publish  anonymously  his  famous  series  of 
pamphlets  called  the  North  Briton,  deriding  the  ministers 
and  criticizing  the  policies  of  the  government. 

A  warrant  was  issued  by  Lord  Halifax,  the  Secretary 
of  State,  to  four  messengers,  ordering  them  “to  make 
strict  and  diligent  search  for  the  authors,  printers,  and 
publishers  of  a  seditious  and  treasonable  paper,  entitled 
The  North  Briton,  No.  45.”  The  messengers  made  one 
search  on  the  following  information: 

“Mr.  Carrington,  the  messenger  told  three  other 
messengers  who  executed  the  warrant,  that  he  had 
been  told  by  a  gentleman,  who  had  been  told  by 
another  gentleman,  that  Leach's  people  printed  the 
paper  in  question. 

“Finally,  they  apprehended  the  actual  printer  of 
Number  45  and  from  him  they  learned  that  Wilkes 
was  the  author  of  the  pamphlet.  Wilkes  *  *  * 

pronounced  the  messengers'  authority  'a  ridiculous 
warrant  against  the  whole  English  nation'  and  re¬ 
fused  to  obey  it.  The  messengers  thereupon  took  him 
up  in  a  chair  and  conveyed  him  in  that  manner  to  the 
office  of  the  secretary  of  state.  *  *  *.  Wilkes 

afterwards  was  committed  to  the  Tower  by  the  sec¬ 
retary  of  state  upon  his  refusal  to  answer  questions 
but  was  released  a  few  days  later  upon  habeas  corpus 
by  reason  of  his  privilege  as  a  member  of  Parliament. 

“All  the  printers,  upon  the  suggestion  and  with 
the  support  of  opponents  of  the  government,  brought 
suit  against  the  messengers  for  false  imprisonment. 
Chief  Justice  Pratt  held  the  warrant  to  be  illegal. 
‘To  enter  a  man's  house  by  virtue  of  a  nameless 
warrant,’  said  the  Chief  Justice,  ‘in  order  to  pro¬ 
cure  evidence,  is  worse  than  the  Spanish  Inquisition; 
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a  law  under  which  no  Englishman  would  wish  to 
live  an  hour/  *  *  * 

“These  decisions  were  greeted  with  the  wildest 
acclaim  all  over  England.  ‘Wilkes  and  Liberty^  be¬ 
came  the  byword  of  the  times,  even  in  far-away 
America.”  (Lasson,  supra,  pp.  43-46.)  i 

At  the  same  time,  the  American  colonists  were  strug¬ 
gling  to  protect  the  privacy  of  their  homes  against!  the 
royal  customs  offices,  armed  with  the  notorious  writs  of 
assistance.  A  lawyer,  James  Otis,  Jr.,  led  this  fight.  John 
Adams  described  this  struggle  in  these  oft-quoted  words: 

“I  do  say  in  the  most  solemn  manner,  that  |Mr. 
Otis's  oration  against  the  Writs  of  Assistance 
breathed  into  this  nation  the  breath  of  life.  He  was 
a  flame  of  fire!  Every  man  of  a  crowded  audience 
appeared  to  me  to  go  away,  as  I  did,  ready  to  take 
arms  against  Writs  of  Assistance.  Then  and  there 
was  the  first  scene  of  opposition  to  the  arbitrary 
claims  of  Great  Britain.  Then  and  there  the  child 
Independence  was  born.  In  15  years,  namely!  in 
1776,  he  grew  to  manhood,  and  declared  himself 
free.” 

i 

*  j 

The  immediate  causes  for  the  adoption  of  the  Fifth 
Amendment  are  revealed  in  detail  by  Mr.  Pittman,  supra. 
at  page  783,  as  follows: 

“The  real  reason  for  the  American  insistance  that 
the  privilege  against  self  incrimination  be  made  a 
constitutional  privilege  may  possibly  be  traced  to  the 
proceedings  of  the  prerogative  courts  of  Governor 
and  Council,  which  constituted  the  supreme  colonial 
courts,  and  the  proceedings  instituted  to  enforce  the 
laws  of  trade  in  the  colonies. 

“As  fast  as  the  separate  colonies  became  royal 
provinces,  they  seemed  to  lose  the  instruments  of  con¬ 
trol  over  the  administration  of  justice,  and  when  at 
the  mere  will  of  the  royal  Governor,  an  accused  was 
called  before  the  Governor  and  his  council,  which, 
without  right,  often  sat  as  a  court  of  inquiry,  their 


proceedings  were  very  inquisitional  and  ofttimes  over¬ 
bearing.  *  *  * 

“They  (the  colonists)  saw  in  the  trials  before  pre¬ 
rogative  judges  without  juries  threatened  depriva¬ 
tion  of  all  their  rights  as  Englishmen  among  which 
was  the  right  not  to  be  dragged  into  an  'Inquisitional 
Court’  for  examination.” 

With  this  background  the  framers  of  the  Bill  of  Rights 
were  determined  to  prevent  the  new  Federal  government 
from  assuming  any  inquisitorial  powers. 

Patrick  Henry  gave  expression  to  his  views  on  the 
questions  as  follows:  Under  what  constitutional  restraint 
would  Congress  be  in  this  regard?  On  the  question  of 
torture  and  punishment,  why  might  not  Congress  introduce 
the  practice  of  the  civil  law,  where  torture  to  procure  a 
confession  is  permissible,  instead  of  that  of*  the  common 
law. 

“They  will  say  that  they  might  as  well  draw  ex¬ 
amples  from  those  countries  (France,  Spain,  Ger¬ 
many)  as  from  Great  Britain,  and  they  will  tell  you 
that  there  is  such  a  necessity  of  strengthening  the  arm 
of  government,  that  they  must  have  a  criminal  equity, 
and  extort  confession  by  torture,  in  order  to  punish 
with  still  more  relentless  severity  *  *  *  being  in 
a  state  of  uncertainty,  they  will  assume  rather  than 
give  up  power  by  implication.  *  *  *  In  the  present 
Constitution  (of  Virginia)  they  (the  authorities)  are 
restrained  from  issuing  general  warrants  to  search 
suspected  places,  or  seize  persons  not  named,  without 
evidence  of  the  commission  of  a  fact,  etc.  There  was 
certainly  some  celestial  influence  governing  those  who 
deliberated  on  that  Constitution;  for  they  have,  with 
the  most  cautious  and  enlightened  circumspection, 
guarded  those  indefeasible  rights  which  ought  ever  to 
be  held  sacred!  The  officers  of  Congress  may  come 
upon  you  now,  fortified  with  all  the  terrors  of  para¬ 
mount  federal  authority.  Excisemen  may  come  in 
multitudes;  for  the  limitation  of  their  numbers  no 
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man  knows.  They  may,  unless  the  general  govern¬ 
ment  be  restrained  by  a  bill  of  rights,  or  some  similar 
restriction,  go  into  your  cellars  and  rooms,  and  search, 
ransack,  and  measure  everything  you  eat,  drink,  or 
wear.  They  ought  to  be  restrained  within  proper 
bounds!”  ( Elliott's  Debates ,  III,  pp.  445-449.)  j 

History  of  the  Right  Since  the  Adoption  of  the 

Constitution.  j 

Despite  many  attempts  by  officials  to  invade  their  rights, 
the  American  people  and  the  Courts  stoutly  refused  to  for¬ 
get  their  heritage  from  those  who  had  earned  for  them 
the  privileges  of  privacy  at  such  expense. 

However,  in  times  of  postwar  agitations,  various;  offi¬ 
cials  and  local  governments  attempted  to  evade  the  Con¬ 
stitutional  provisions  respecting  the  rights  of  privacy  and 
penalties  of  various  sorts  were  sought  to  be  imposed  upon 
individuals  who  refused  to  disclose  their  past  conduct  and 
beliefs.  j 

Thus,  in  1803,  Pennsylvania  election  officials  tri^d  to 
compel  suspected  Tories  to  give  oaths  respecting  their  past 
allegiance  to  the  Revolutionary  cause  as  a  condition  pre¬ 
cedent  to  voting.  This  requirement  was  held  illegal  by  the 
Supreme  Court  of  that  state  on  the  basis  of  language  in 
the  State  Constitution  similar  to  that  in  the  Fifth  Amend¬ 
ment.  (Respublica  v.  Gill,  3  Yeates  429,  discussed  at  i  161 
U.  S.  633.)  j 

Alexander  Hamilton  thundered  against  a  New  York 
proposal  to  require  an  expurgatory  oath  which,  if  not 
taken,  would  deprive  former  Tories  of  their  property,  and 
his  language  was  quoted  copiously  by  Mr.  Justice  Field 
in  Cummings  v.  Missouri,  4  Wall.  277,  at  330. 

I 

In  1832,  John  Quincy  Adams  signed  a  minority  report 
which  stated: 

“It  cannot  be  within  the  competence  of  a  committee 
of  the  House  to  institute  a  general  search  and  compel 
the  citizens  on  oath  to  purge  themselves  if  innoqent 
and  criminate  themselves  if  guilty,  and  bring  wfith 


them  their  papers  to  be  ransacked  in  a  roving  hunt 
for  unspecified  crimes.”  (23d  Cong.,  1st  Sess., 
Debates,  Vol.  X,  Pt.  4,  App.,  p.  194.) 

State  action  compelling  the  giving  of  oaths  did  not  come 
before  the  United  States  Supreme  Court  until  immediately 
after  the  Civil  War  when  Father  Cummings,  a  Catholic 
priest,  was  prohibited  from  carrying  out  his  priestly  duties 
because  he  refused  to  take  an  oath  required  by  the  new 
Missouri  Constitution  respecting  his  past  allegiance  to  the 
Union.  Since  the  Fifth  Amendment  only  applied  to  the 
Federal  government  and  the  Fourteenth  Amendment  had 
not  yet  been  adopted,  the  Supreme  Court  relied  upon  Sec¬ 
tion  10  of  Article  I  to  strike  down  Missouri’s  oath  re¬ 
quirement.  ( Cummings  v.  Missouri,  supra.) 

Finally,  in  1943,  when  West  Virginia  sought  to  compel 
a  flag  salute  by  children  professing  a  contrary  faith,  the 
requirement  was  also  stricken  down  by  the  Supreme  Court, 
relying  upon  the  Fourteenth  Amendment.  (  West  Virginia 
v.  Barnette,  supra.) 

The  issue  as  to  the  right  of  a  legislature  to  compel  the 
disclosure  of  a  person’s  political  belief  or  membership  in 
an  organization  has  arisen  in  State  legislatures,  and  in  the 
House  of  Representatives  itself.  On  each  occasion  when 
this  problem  arose,  it  was  always  resolved  by  a  decision 
that  there  was  no  power  in  government  to  compel  the  dis¬ 
closure  of  a  citizen’s  political,  social  or  religious  affiliations. 

For  example,  in  1835,  Thaddeus  Stevens,  then  a  member 
of  the  Pennsylvania  State  Legislature,  introduced  a  bill 
“for  the  suppression  of  secret  societies  bound  together  by 
secret  and  unlawful  oaths.”  The  bill  was  directed  against 
the  Masonic  Order.  Stevens  was  appointed  chairman  of 
a  legislative  committee  to  investigate  the  need  for  such 
legislation.  He  issued  subpoenas  directed  to  prominent 
Masons,  among  them  the  ex-Govemor  of  the  State  of 
Pennsylvania,  and  to  a  minister,  Rev.  Dr.  Sproal.  (Wood- 
ley.  T.  F.,  Thaddeus  Stevens  (Pennsylvania  1934).) 
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Ex-Governor  Wolfe  refused  to  appear  or  testify.  In¬ 
stead  he  sent  a  letter : 

i 

“*  *  *  j  have  yet  to  learn  that  an  inquisition  at 
whose  shrine  the  rights  and  liberties  of  the  citizens 
are  to  be  invaded  is  authorized  by  the  principles  of 
our  institutions;  or  that  any  power  exists  by  |which 
citizens  can  be  coerced  to  give  testimony  before  any 
tribunal  or  for  any  object  other  than  the  investigation 
of  matters  at  issue  affecting  the  rights  of  persons  or 
of  things.  *  *  *  If  no  law  has  been  violate^,  why 
call  upon  an  individual  to  give  evidence  touching  a 
lawful  association?  If  unlawful,  why  call  upoji  him 
to  criminate  himself?”  (^Gettysburg  Compiler,  May 
7,  1839.) 

Dr.  Sproal,  when  called,  refused  to  take  the  oath  “on  the 
grounds  that  it  would  wound  his  conscience  as  a  Chris¬ 
tian”  and  “violate  his  Constitutional  rights  as  a  man.” 

Stevens  applied  to  the  House  to  hold  the  witnesses  for 
contempt.  Although  his  party,  together  with  the  Whigs, 
enjoyed  a  majority  in  the  House,  the  legislature  refused 
to  hold  the  witnesses  in  contempt  and  they  were  discharged. 
(Woodley,  T.  F.,  supra ,  p.  29.) 

In  1836,  Stevens  wrote  to  William  Henry  Harrison  to 
inquire  if  he  would  use  all  “Constitutional,  fair  and  hon¬ 
orable  means  for  the  final  and  effectual  suppression”  of 
the  Masons.  Harrison,  later  to  become  President,  replied 
that  he  “was  certain  that  there  exists  no  such  pbwer, 
either  in  the  whole  Government  of  the  United  States  or 
in  any  of  its  Departments,  and  that  the  attempt  to  exercise 
it  would  constitute  a  usurpation  of  power,  pregnant,  if 
tolerated  by  the  people,  with  mischiefs  infinitely  more 
fatal  than  those  which  it  was  intended  to  remedy.”  (Wood- 
ley,  T.  F.,  supra,  p.  38.) 

There  are  also  precedents  of  the  House  of  Representa¬ 
tives  holding  compulsory  disclosure  of  citizens’  beliefs,  and 
affiliations  not  to  be  permissible.  On  a  number  of  occa¬ 
sions,  the  House  of  Representatives  in  contested  election 
cases  has  had  before  it  the  problem  of  determining  how  a 
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citizen  voted.  In  these  cases,  of  course,  the  issue  was 
clearly  presented:  Has  the  legislature  the  power  to  com¬ 
pel  a  citizen  to  disclose  his  vote?  Has  it  the  power  to 
compel  him  to  disclose  his  political  affiliations?  The  an¬ 
swer  has  uniformly  been  in  the  negative. 

At  the  general  election  in  1844  an  incumbent  Whig  Con¬ 
gressman  in  New  Jersey  was  elected  by  a  bare  majority 
of  sixteen  votes  over  his  Democratic  opponent.  However, 
thirty  non-resident  students  were  shown  to  have  voted  in 
this  election  and  they  were  subpoenaed  by  the  House  Com¬ 
mittee  on  Elections  and  examined  as  to  how  they  had  voted. 
Fourteen  of  these  students  refused  to  disclose  how  they 
had  voted.  Instead  of  citing  them  for  contempt  to  compel 
this  disclosure  the  Elections  Committee  took  secondary 
evidence  as  to  their  extra  judicial  declarations  concerning 
their  political  affiliations.  Representative  Jenkins  reported 
to  the  House  as  follows: 

“I  am  of  opinion  that  this  species  of  evidence  is 
admissible.  Where,  as  in  New  Jersey,  the  law  allows 
of  voting  by  ballot,  thus  intending  to  enable  the  elec¬ 
tor  to  withhold  the  knowledge  of  his  choice  from  all, 
that  law  cannot  so  run  counter  to  its  own  spirit  as  to 
compel  him,  on  some  other  occasion,  to  unfold  the 
secret.  Hence,  the  necessity  of  resorting  to  a  grade 
of  evidence,  less  direct,  but  which  may  be,  and  often 
is,  no  less  certain  than  the  oath  of  the  voter.  This 
position  is  supported  by  the  decision  in  the  election 
case  from  New  Jersey,  in  this  House,  which  was 
determined  in  1840.  In  that  case,  the  majority  of  the 
Committee  on  Elections  *  *  *  laid  down  the  fol¬ 
lowing  rule  as  their  guide.  ‘Although  in  numerous 
instances  the  voter,  being  examined  as  a  witness, 
voluntarily  disclosed  the  character  of  his  vote,  yet  in 
many  cases  he  did  not  appear,  or,  appearing  chose  to 
avail  himself  of  his  legal  right  to  refuse  an  anszver 
on  that  point /  In  such  cases,  proof  of  general  repu¬ 
tation  as  to  the  political  character  of  the  voter,  and  as 
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to  the  party  to  which  he  belonged  at  the  time  of  the 
election,  has  been  sufficiently  demonstrative  of  the 
complexion  of  his  vote.”  ( Congressional  Globes  29th 
Cong.,  1st  sess.,  1845-1846,  App.  p.  455.)  (Empha¬ 
sis  supplied.) 

Rights  made  secure  by  the  Constitution  must  be  so 
read  as  to  give  to  each  citizen  on  the  one  hand  a  life 
as  a  private  citizen,  tranquillity,  and  freedom  from  all  but 
the  most  necessary  interference  by  government,  and  on  the 
other  hand,  the  right  and  opportunity  to  do  his  part  effec¬ 
tively  as  the  root  of  government  itself. 

This  branch  of  the  argument  will  show,  it  is  submitted, 
that  the  rulings  of  the  trial  court  made  in  this  case  and  the 
conviction  subvert  the  Constitution.  Not  only  do  they  de¬ 
stroy  one  of  the  most  precious  of  all  individual  rights, — 
the  right  to  hold  secret  the  content  of  one’s  mind —but 
they  also  interfere  with  the  duty  of  a  citizen,  equal! with 
if  not  paramount  to  the  duty  of  Congress,  effectively  to 
participate  in  government. 

A.  The  Right  of  Association  Is  an  Extension  of  Freedom 

of  Speech  and  Assembly. 

* 

•  l 

Properly  to  understand  the  weight  which  government 
must  accord  to  this  right  requires  an  understanding  of 
the  function  of  association  in  a  democracy. 

The  powers  of  our  government  rest  in  a  majority.  !  Iso¬ 
lated  opinion  and  purpose  is  not  merely  ineffective;  it  is  a 
political  zero;  it  does  not  have  any  existence.  Even  large 
minorities  can  act  only  by  means  of  influencing  representa¬ 
tives  chosen  by  a  majority. 

The  essence  of  the  democratic  spirit,  in  our  society,  is 
the  opportunity  for  any  one  or  more,  unrestrained  by 
government,  to  become  a  majority.  An  agency  of  govern¬ 
ment  which  limits  this  opportunity  is  violating  a  major 
premise  of  the  Constitution. 

The  right  to  speak  and  to  assemble  are  of  course  some 
of  the  means  by  which  a  man  or  an  idea  can  win  a  con¬ 
stituency,  perhaps  a  majority.  These  rights  are  sectired, 
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as  has  been  said,  not  only  because  they  are  valued  by  man 
as  a  beneficiary  of  government  but  also  because  they  are 
the  means  by  which  the  individual  can  do  his  share  of  the 
work  of  government. 

“It  was  not  by  accident  or  coincidence  that  the 
rights  to  freedom  in  speech  and  press  were  coupled 
in  a  single  guaranty  with  the  rights  of  the  people 
peaceably  to  assemble  and  to  petition  for  redress  of 
grievances.  All  these,  though  not  identical,  are  in¬ 
separable.  They  are  cognate  rights,  cf.  DeJonge  v. 
Oregon ,  299  U.  S.  353,  364;  and  therefore  are  united 
in  the  First  Article’s  assurance.”  ( Thomas  v.  Collins 
(1944),  323  U.  S.  516,530.) 

“One  of  the  chief  reasons  for  freedom  of  the  press 
is  to  insure  freedom,  on  the  part  of  individuals  at 
least,  of  political  discussion  of  men  and  measures,  in 
order  that  the  electorate  at  the  polls  may  express  the 
genuine  and  informed  will  of  the  people.  Brandeis,  J., 
in  Whitney  v.  California,  274  U.  S.  357,  375.  Hughes, 
C.  J.,  in  Stromberg  v.  California,  283  U.  S.  358,  369. 
Individuals  seldom  impress  their  views  upon  the  elec¬ 
torate  without  organization.  They  have  a  right  to 
organize  into  parties,  and  even  into  what  are  called 
‘pressure  groups/  for  the  purpose  of  advancing  causes 
in  which  they  believe.”  ( Lummus ,  J.,  Bowe  v.  Secre¬ 
tary  of  the  Commonwealth  (1946),  320  Mass  230, 
252.) 

“The  most  natural  privilege  of  man,  next  to  the 
right  of  acting  for  himself,  is  that  of  combining  his 
exertions  with  those  of  his  fellow  creatures  and  of 
acting  in  common  with  them.  The  right  of  associa¬ 
tion  therefore  appears  to  me  almost  as  inalienable  in 
its  nature  as  is  the  right  of  personal  liberty.  No 
legislator  can  attack  it  without  impairing  the  founda¬ 
tions  of  society.”  (de  Tocqueville  Alexis,  Democracy 
in  America  (N.  Y.,  1946),  Vol.  I,  p.  196.) 

Association  is  not  different  from  assembly.  In  party 
organization,  association  is  the  accepted  pattern  for  politi¬ 
cal  action  in  this  country.  No  one  would  suggest  that  we 


should  tolerate  even  slight  interference  by  some  citizens 
with  the  rights  of  others  to  form  a  political  party.  An 
agent  of  the  sovereign,  that  is,  a  House  Committee,  has 
even  less  right.  j 

Association  of  the  kind  here  under  discussion  is  a  way 
point  between  thinking  and  political  action ;  it  is  little  more 
than  the  right  to  have  and  to  be  an  audience.  It  is  only  an 
exercise  of  speech,  and  it  is  as  fully  protected  by  the 
Constitution.* 

i 

B.  Freedom  to  Speak  and  Assemble  Includes  the  Right  to 

Do  so  Privately. 

j 

Whether  considered  as  a  right  of  the  individual  bene¬ 
ficiary  of  government  or  as  a  right  of  the  individual  agent 
of  government,  the  right  to  speak  and  to  assemble  would 
lose  half  its  value  if  it  could  be  exercised  only  in  public. 

Ideas  formerly  unpopular  have  in  time  won  majorities. 
Premature  publicity  or  disclosure  at  a  time  chosen  by  op¬ 
ponents  who  constitute  the  majority  may  kill  the  fruit 
while  it  is  yet  in  the  seed.  “One  may  be  in  possession  of 
truth  as  of  a  citadel  and  yet  be  unable  to  defend  it”  if  the 
enemy  may  choose  the  time  for  attack. 


*“It  is  difficult  in  the  light  of  history  to  see  that  anything  has 
been  gained  in  the  long  run  by  multiplying  prohibitions  upon  the 
right  of  association.  Where  men  feel  passionately  upon  some  object 
they  will  combine  to  promote  it;  and  any  prohibition  upon  their 
effort  to  do  so  only  serves  to  drive  their  activities  into  secret:  chan¬ 
nels  where  their  discovery  is  more  difficult.  It  may  well  be  argued, 
for  example,  that  much  of  the  violence  of  the  French  and  Russian 
history  in  the  nineteenth  centuiy  was  due  to  exaggerated  suppres¬ 
sion  of  the  right  to  form  political  associations;  for  men  who  can¬ 
not  persuade  a  government  to  accept  their  view  will  seek  sooner  or 
later  to  impose  it  upon  that  government.  Prohibitions  did  not  seem 
to  have  any  long  run  effect  save  that  of  exacerbating  the  temper  of 
the  disputants.  For  while  it  may  be  true  that  more  cautious  spirits 
will  be  driven  by  fear  of  the  law  to  accept  its  prohibitions,  that 
only  leaves  the  association  outlawed  in  the  possession  of  more  dar¬ 
ing  and  desperate  minds.  The  history  of  the  revolutionary  move¬ 
ment  in  Russia  is  a  sufficient  commentary  upon  this  thesis.”  (Ency¬ 
clopaedia  of  the  Social  Sciences,  Vol.  VI,  p.  449,  “Freedom  of  Asso¬ 
ciation”  (Harold  J.  Laski). 


No  democratic  value  is  saved  and  many  would  be  lost  by 
lending  the  aid  of  government  to  efforts  to  suppress  minori¬ 
ties,  to  “expose”  unpopular  political  apostles. 

'‘The  right  to  speak  freely  and  to  assemble  peace¬ 
ably  for  any  lawful  purpose  without  interference  by 
either  state  or  federal  officials  ordinarily  is  thought  of 
in  connection  with  speaking  and  assembling  in  a 
public  forum.  However,  there  is  nothing  in  the  Con¬ 
stitution  or  in  the  cases  decided  under  the  First 
Amendment  which  limit  these  rights  to  such  circum¬ 
stances.  The  freedom  and  liberty  to  express  our¬ 
selves  privately  and  to  hold  private  assemblies  for  law¬ 
ful  purposes  and  in  a  lawful  manner  is  protected  as 
much  by  the  First. Amendment  as  the  right  to  do  so 
publicly .  Limitation  in  this  regard  would  be  such  a 
serious  encroachment  upon  our  liberties  and  freedom 
as  to  render  the  preeminent  rights  guaranteed  by  the 
First  Amendment  nugatory  in  large  areas  of  legiti¬ 
mate  action.”  (Swygert,  D.  J.,  on  January  6,  1948, 
in  granting  union  injunction  against  police  invasion 
of  private  meetings.  Local  309  UFWA  (CIO)  v. 
Gates ,  Governor  of  Indiana,  75  Fed.  Supp.  620.) 

We  submit,  therefore,  that  any  act  of  government  which 
interferes  with  the  right  of  political  association  cannot  be 
justified.  Compulsory  disclosure  of  affiliation  with  an  un¬ 
popular  political  cause,  particularly  when  coupled  with  a 
demand  for  discharge  and  blacklisting,  is  certainly  such  an 
interference.  To  require,  under  pain  of  prosecution,  an 
answer  to  a  question  which  might  reveal  membership  in 
the  Communist  Party  is,  of  course,  to  require  the  witness 
at  a  time  and  place  not  chosen  by  him  to  confront  the  world 
with  an  unpopular  philosophy  and  to  expose  him,  against 
his  will,  to  the  cruelty  and  vindictiveness  which  majorities 
have  often  wreaked  on  the  dissenter. 

The  time  and  occasion  for  challenging  society  by  means 
of  an  unpopular  opinion  should  be  chosen  by  him  who 
holds  it,  not  by  government.  The  dissenter  may  prefer 
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perpetual  silence  or  he  may  prefer  the  drama  and  risk  of 
martyrdom.  But  the  choice  should  be  his,  not  the  govern¬ 
ment’s.  To  compel  the  choice  is  to  impose  as  punishment 
for  silent  dissent  the  consequences  of  impious  public:  chal¬ 
lenge. 

| 

C.  An  Absolute  Privilege  Protects  Private  Beliefs  and 

Associations. 

Authorization  by  Congress  to  conduct  an  investigation 
is  not  an  open  sesame  to  all  the  information  a  witness  may 
possess.  Even  if  it  were  pertinent,  the  content  of  a  wit¬ 
ness’  mind  is  his  own.  If  it  has  already  been  expressed,  it 
is  available  in  the  earlier  expression.  If  it  has  not  yet  been 
uttered  it  is  absolutely  privileged. 

Defendant  has  previously  cited  Sir  Edward  Coke’s  de¬ 
cision  in  Edward's  case,  in  which  he  held  that  an  inquisi¬ 
tion,  though  still  permissible  in  1609,  could  only  go  into 
acts  or  words  and  not  into  thoughts  or  opinion. 

Following  this,  in  Millar  v.  Taylor,  4  Burr  2379  (1769), 
Mr.  Justice  Yates  said : 

“Ideas  are  free.  But  while  the  author  confines  them 
to  his  study,  they  are  like  birds  in  a  cage,  which  none 
but  he  can  have  a  right  to  let  fly:  for,  till  he  thinks 
proper  to  emancipate  them,  they  are  under  his  I  own 
dominion.  I 

“It  is  certain  every  man  has  right  to  keep  his!  own 
sentiments,  if  he  pleases:  he  has  certainly  a  right  to 
judge  whether  he  will  make  them  public,  or  commit 
them  only  to  the  sight  of  his  friends.” 

i 

Samuel  D.  Warren  and  Louis  D.  Brandeis  in  their 
famous  article  “The  Right  to  Privacy,”  4  Harv.  L.  Rev. 
193,  at  196  et  seq.,  said : 

“The  intensity  and  complexity  of  life,  attendant 
upon  advancing  civilization,  have  rendered  necessary 
some  retreat  from  the  world,  and  man,  under  th^  re¬ 
fining  influence  of  culture,  has  become  more  sensitive 
to  publicity,  so  that  solitude  and  privacy  have  become 


more  essential  to  the  individual;  but  modern  enter¬ 
prise  and  invention  have,  through  invasions  upon  his 
privacy,  subject  him  to  mental  pain  and  distress,  far 
greater  than  could  be  inflicted  by  mere  bodily  injury.” 

Attention  is  directed  to  the  rule  under  the  search  and 
seizure  clause.  A  warrant  is  not  a  universal  key.  Not 
everything  may  be  hunted  or  seized,  no  matter  how  perti¬ 
nent  or  necessary  to  the  prosecution. 

“But  with  or  without  a  warrant,  specified  or  un¬ 
specified,  there  is  certain  property  which  may  not  be 
searched  for  and  seized  at  ail.  It  was  early  laid  down 
in  the  Boyd  case  that  only  that  class  of  property  to 
which  the  government  is  otherwise  entitled  or  to  which 
the  possessor  is  not  entitled,  as  stolen  goods,  counter¬ 
feit  money,  implements  used  to  commit  a  crime,  etc., 
is  seizable  under  a  search  warrant,  whereas  a  person’s 
private  books  and  papers  cannot  be  so  taken,  in  order 
merely  to  get  information  from  them  or  to  be  used  in 
evidence  against  him.  In  other  words,  the  court  there 
drew  a  distinction  between  ‘contraband’  property  and 
property  of  merely  ‘evidential’  value.  .  .  .  War¬ 
rants  are  allowed  only  where  the  primary  right  to 
such  a  search  and  seizure  is  in  the  interest  which  the 
public  or  complainant  may  have  in  the  property 
seized.”  (Lasson,  supra.)  See  Gouled  v.  U.  S .,  255 
U.  S.  598.) 

The  conviction  in  this  case,  if  allowed  to  stand,  would 
destroy  the  last  sanctuary,  the  ultimate  refuge  of  every 
man.  To  compare  the  House  Committee  with  Thought 
Police  would  then  be  more  than  an  angry  epithet.  If  a 
citizen  could  not  keep  secret  his  differences  with  public 
officers,  who  would  be  safe,  and  what  life  would  be  worth 
living? 

Edward  Livingstone’s  impassioned  argument  in  the  last 
day  of  debate  on  the  Alien  and  Sedition  Bill  speaks  for 
1948  as  well : 

“The  country  will  swarm  with  informers,  spies  re¬ 
lators,  and  all  the  odious  reptile  tribe.  .  .  .  The 
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hours  of  the  most  unsuspected  confidence,  the  intima¬ 
cies  of  friendship,  or  the  recesses  of  domestic  retire¬ 
ment,  afford  no  security.  The  companion  whom!  you 
must  trust,  the  friend  in  whom  you  must  confide;  the 
domestic  who  waits  in  your  chamber,  are  all  tempted 
to  betray  your  imprudent  or  unguarded  follies;  to 
misrepresent  your  words;  to  convey  them,  distorted 
by  calumny,  to  the  secret  tribunal  where  fear  officiates 
as  accuser,  and  suspicion  is  the  only  evidence  that  is 
heard.” 

And,  finally, 

“do  not  let  us  be  told  that  we  are  to  excite  a  fervor 
against  a  foreign  aggression  to  establish  a  tyranny  at 
home.  .  .  .”  (Bowers,  Jefferson  and  Hamilton , 
378  (1928).) 

i 

The  act  of  joining  with  others  to  make  political  opinion 
effective  is  not  any  more  subject  to  compulsory  disclosure 
than  is  opinion  itself.  We  submit  that  the  privilege  which 
protects  opinion  extends  to  party  affiliation. 

D.  Political  as  Well  as  Religious  Beliefs  and  Associations 
Are  Protected  by  the  Constitution. 

It  is  revealing  to  note  that  test  oaths  and  the  struggle 
against  them  arose  at  a  time  when  the  division  between 
church  and  state  was  in  its  early  stages,  when  the  separa¬ 
tion  was  far  from  complete.  The  immunity  from  compul¬ 
sory  disclosure  which  ultimately  developed  affected  not 
only  the  right  of  the  individual  to  worship  as  he  pleased 
but  also  his  right,  notwithstanding  his  place  or  mode  of 
worship,  to  hold  political  office.  The  protection  accorded 
religious  belief  developed  hand  in  hand  with  non-sectarian¬ 
ism  in  government. 

This  policy  has  been  recognized  in  the  United  States. 
While  the  original  purpose  behind  the  abolition  of  the  test 
oath  may  have  been  to  further  religious  liberty,  the  effect 
has  been  to  extend  political  liberty.  The  following  state¬ 
ment  is  illustrative: 

“This  conjunction  of  liberties  is  not  peculiar  to 
religious  activity  and  institutions  alone.  The  First 
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Amendment  gives  freedom  of  mind  the  same  security 
as  freedom  of  conscience.  Cf.  Pierce  v.  Society  of 
Sisters ,  268  U.  S.  158.  Great  secular  causes,  with 
small  ones,  are  guarded.  The  grievances  for  redress 
of  which  the  right  of  petition  was  insured,  and  with 
it  the  right  of  assembly,  are  not  solely  religious  or 
political  ones.  And  the  rights  of  free  speech  and  a 
free  press  are  not  confined  to  any  field  of  human 
interest.”  ( Thomas  v.  Collins,  323  U.  S.  516,  531.) 

E.  The  Freedom  From  Unlawful  Search  and  Self-incrimi na¬ 
tion  Forbids  Inquiry  into  Membership  in  the  Communist 
Party;  It  Is  Not  Necessary  That  Membership  Be  Pun¬ 
ishable  as  a  Crime  in  Order  to  Shield  the  Individual 
From  Official  Inquisition  into  the  Fact  of  Membership. 

It  is  submitted  that  the  defendant  had  a  right  to  stand 
on  his  immunity  against  self-incrimination,  that  he  could 
not  be  compelled  to  answer  concerning  the  fact  of  his  mem¬ 
bership  in  the  Communist  Party.  The  historical  discussion 
shows  that  all  of  the  essentials  necessary  to  invoke  the 
immunity  reserved  by  the  Fifth  Amendment  were  present 
in  the  case  at  bar.  Here  was  a  tribunal  acting  under  color 
of  authority,  issuing  subpoenas  and  purporting  to  require 
an  answer  relating  to  membership  in  the  Communist  Party. 

Reference  has  been  made  in  other  branches  of  the  argu¬ 
ment  to  analogies  with  the  search  and  seizure  clause  under 
the  Fourth  Amendment.  That  both  amendments  often 
serve  the  same  immunity  has  been  noted  by  our  Supreme 
Court. 

In  the  famous  case  of  Entick  v.  Carrington,  19  How.  St. 
Trials  1029,  indeed,  Lord  Camden  in  denouncing  the  gen¬ 
eral  warrant  to  search  for  papers,  tied  up  the  search  for 
such  evidence  with  the  privilege  against  self-incrimination, 
holding  that  the  latter  was  another  reason  why  such  search 
was  illegal. 
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The  principles  laid  down  in  this  case,  said  Mr.  Justice 
Bradley  in  Boyd  v.  U.  S.,  1 16  U.  S.  616,  630,  apply  broadly 
to  all  invasions,  on  the  part  of  the  government  and;  its 
employees,  of  the  sanctity  of  a  man's  home  and  the  priva¬ 
cies  of  life. 

“It  is  not  the  breaking  of  his  doors  and  the  rum¬ 
maging  of  his  drawers  that  constitute  the  essence  of 
the  offense;  but  it  is  the  invasion  of  his  indefeasible 
right  of  personal  security,  personal  liberty,  and  private 
property,  where  that  right  has  never  been  forfeited 
by  his  conviction  of  some  public  offense." 

Thus,  the  Fourth  and  Fifth  Amendments  are  intimately 
connected  and  throw  great  light  upon  each  other.  Mr. 
Justice  Bradley  continued  to  say : 

“For  the  unreasonable  searches  and  seizures  con¬ 
demned  in  the  Fourth  Amendment  are  almost  always 
made  for  the  purpose  of  compelling  a  man  to  give 
evidence  against  himself,  which  in  criminal  cases  is 
condemned  in  the  Fifth  Amendment;  and  compelling 
a  man  ‘in  a  criminal  case  to  be  a  witness  against  him¬ 
self'  which  is  condemned  in  the  Fifth  Amendment, 
throws  light  on  the  question  as  to  what  is  an  ‘unrea¬ 
sonable  search  and  seizure'  within  the  meaning  of  the 
Fourth  Amendment.  And  we  have  been  unable  to 
perceive  that  the  seizure  of  a  man's  private  books  and 
papers  to  be  used  in  evidence  against  him  is  substan¬ 
tially  different  from  compelling  him  to  be  a  witness 
against  himself.  We  think  it  is  the  clear  intent  and 
meaning  of  those  terms."  (P.  633.) 

j 

See  also  the  article  “The  Scope  of  the  Constitutional 
Immunity,"  John  E.  F.  Wood,  34  W.  Va.  Law  Quarterly, 

pp.  13-14  (1947). 

i 

j 
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Any  question  the  answer  to  which  may  deprive  the  wit¬ 
ness  of  the  opportunity  to  compete  on  equal  grounds  with 
others  is  one  to  which  the  Fifth  Amendment  relates. 

The  Supreme  Court  struck  down  the  flag  salute  require¬ 
ment  in  the  Barnette  case,  although  the  only  “punishment” 
inflicted  was  to  deprive  young  Barnette  of  the  right  to 
attend  public  school.  And  in  Cummings  v.  Missouri,  supra, 
the  Supreme  Court  struck  down  the  test  oath  as  an  im¬ 
pediment  to  the  right  to  practice  a  profession. 

The  liberty  guaranteed  by  the  Constitution  “denotes  not 
merely  freedom  from  bodily  restraint,  but  also  the  right 
of  the  individual  to  contract,  to  engage  in  any  of  the  com¬ 
mon  occupations  of  life,  to  acquire  useful  knowledge,  to 
marry,  establish  a  home  and  bring  up  children,  to  worship 
God  according  to  the  dictates  of  his  own  conscience,  and 
generally  to  enjoy  those  privileges  long  recognized  at  com¬ 
mon  law  as  essential  to  the  orderly  pursuit  of  happiness  by 
free  men.”  (Emphasis  supplied.)  ( Meyer  v.  Nebraska 
(1922),  262  U.  S.  390,399.) 

“At  some  time,  the  date  of  which  is  uncertain,  it 
became  a  settled  principle  of  the  common  law  that  no 
one  should  be  compelled  to  answer  any  question  as  a 
witness  which  would  tend  to  subject  him  to  a  penalty 
or  forfeiture.”  (70  C.  J.  738.)  See  also:  28  R.  C.  L. 
425,  75  Am.  St.  Rep.  322;  Lees  v.  U.  S.,  150  U.  S. 
476;  Burdick  v.  JJ.  S.,  236  U.  S.  79. 

“In  Boyd  v.  U.  S.,  116  U.  S.  616,  it  was  distinctly 
held  that  it  is  sufficient  compulsion  to  bring  a  case 
within  the  prohibition  of  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States  that  a  rule  of  evi¬ 
dence  prescribed  by  a  statute  would  operate  disadvan¬ 
tageous ly  to  him  in  the  event  the  citizen  refused  to 
obey  an  unlawful  order  to  produce  evidence  against 


— 53— 


i 


himself,  it  being  held  that  it  is  equivalent  to  the  com¬ 
pulsory  production  of  papers  to  make  the  nonproduc¬ 
tion  of  them  a  confession  of  the  allegations  which  it 
is  pretended  they  will  prove;  and  in  the  concurring 
opinion  Mr.  Justice  Miller  says: 

“  Though  the  penalty  for  the  witness’  failure  to  ap¬ 
pear  in  court  with  the  criminating  papers  is  not  fine 
and  imprisonment ,  it  is  one  which  may  be  more  severe, 
namely,  to  have  charge  against  him  of  a  criminal 
nature  taken  for  confessed ,  and  made  the  foundation 
of  a  judgment  of  the  court.  That  this  is  within  the 
protection  which  the  constitution  intended  against 
compelling  a  person  to  be  a  witness  against  himself, 
is,  I  think,  quite  clear.’ 

“And  he  placed  the  decision  in  that  case  upon: the 
ground  that  it  was  a  violation  of  the  Fifth  Amend¬ 
ment  to  the  constitution  of  the  United  States,  that  no 
person  shall  be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself,  and  that  it  was  not  a  case 
of  the  unlawful  seizure  and  search  of  private  papers, 
in  violation  of  the  Fourth  Amendment.  The  Chief 
Justice  agreed  in  this  view,  while  the  other  members 
of  the  court  thought  it  was  a  violation  of  both;  of 
these  amendments.  Whatever  may  be  thought  of  this 
difference  of  opinion,  the  case  established  beyond 
doubt  that  the  compulsion  prohibited  by  the  Fifth 
Amendment  is  not  alone  physical  or  mental  duress , 
such  as  come  from  unlawful  commands  and  authorita¬ 
tive  orders  by  those  engaged  in  extorting  testimony, 
but  comprehends  also  that  lesser  degree  of  compulsion 
which  subjects  the  citizen  to  some  important  disadvan¬ 
tage  by  the  use  of  means  to  procure  the  evidence 
which  it  is  desired  should  be  extracted  from  him.” 
(Emphasis  supplied.)  ( U .  S.  v.  Bell  (1897),  81  Fed. 
Rep.  830  at  836  et  seq.) 

i 

I 

i 

I 
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Andrew  Jackson  did  not  believe  that  a  threat  of  fine  or 
imprisonment  was  required  in  order  to  rely  upon  the  Fifth 
Amendment.  As  President  of  the  United  States  he  was 
called  upon  by  a  Committee  of  the  House  of  Representa¬ 
tives  to  examine  into  the  condition  of  the  executive  depart¬ 
ments.  On  January  27,  1837,  he  wrote  a  letter  to  the 
House  giving  his  reasons  for  not  complying  with  the 
request:  ,  .  :  ; 

“The  first  proceeding  of  the  investigating  committee 
is  to  pass  a  series  of  resolutions,  which,  though 
amended  in  their  passage,  were,  as  understood,  intro¬ 
duced  by  you,  calling  on  the  President  and  the  Heads 
of  Departments,  not  to  answer  to  any  specific  charge, 
not  to  explain  any  alleged  abuse,  not  to  give  informa¬ 
tion  as  to  any  particular  transaction,  but  assuming 
that  they  have  been  guilty  of  the  charge  alleged,  calls 
upon  them  to  furnish  evidence  against  themselves. 
In  open  violation  of  the  Constitution,  and  of  that  well 
established  and  wise  maxim,  that  all  men  are  pre¬ 
sumed  to  be  innocent  until  proven  guilty;  according 
to  the  established  rules  of  law,  you  request  myself  and 
the  Heads  of  Departments  to  become  our  own  ac¬ 
cusers  and  to  furnish  the  evidence  to  convict  our¬ 
selves;  and  this  call  purports  to  be  founded  on  the 
authority  of  that  body,  in  which  alone  by  the  Con¬ 
stitution,  the  power  of  impeachment  is  vested.  For 
myself,  I  shall  repel  all  such  attempts  as  an  invasion 
of  the  principles  of  justice,  as  well  as  of  the  Constitu¬ 
tion;  and  I  shall  esteem  it  my  sacred  duty  to  the 
people  of  the  United  States  to  resist  them  as  I  would 
the  establishment  of  a  Spanish  inquisition.”  (24th 
Cong.,  2d  Sess.,  Debates ,  vol.  xiii,  app.,  pp.  199,  200, 
202.) 


F.  Reaffirmance  by  the  Court  of  the  Right  to  Privacy  of 
Belief  Will  Not  Impede  the  Lawful  Functions  of i  Con¬ 
gress. 

•  I 

It  needs  only  to  be  added  that  broad  avenues  exist  af¬ 
fording  Congress  access  to  information  necessary  for  legis- 

i 

lative  purposes  and  which  do  not  involve  violation  of  pri¬ 
vate  constitutional  rights.  Such  an  avenue  was  followed 
by  the  Elections  Committee  in  the  case  of  non-resident 
New  Jersey  students  (supra)  who  refused  to  disclose  how 
they  voted. 

“The  tenor  of  a  man’s  opinions  can  usually  be  suffi¬ 
ciently  ascertained  from  his  voluntary  extrajudicial 
profession,  without  putting  him  to  his  oath  in  court.” 
(Wigmore  on  Evidence,  3rd  Ed.,  Vol.  8,  p.  161.) 

I 

Courts  have  been  able  to  proceed  with  their  functions 
even  though  the  Constitution  permits  the  defendant’s  lips 
to  be  sealed  in  court  and  prohibits  the  use  of  evidence 
obtained  by  confessions  and  unlawful  searches. 

Certainly  the  evidentiary  needs  of  Congressional  Com¬ 
mittees  can  equally  be  met  without  violation  of  the  Fourth 
and  Fifth  Amendments. 

i 

The  fact  that  the  proper  purposes  of  investigation  can 

I 

be  accomplished  without  compulsory  disclosure  further 
serves  to  substantiate  the  argument  made  in  other  branches 
of  this  brief  that  the  purposes  of  the  question  directed  to 
the  defendant  were  not  legislative. 

Defendant’s  proposed  instructions  setting  forth  the  law 
with  respect  to  the  rights  of  privacy  were  denied  by  the 
court.  (Proposed  Instructions  Nos.  31-35,  incl.,  JP  A. 
371-2.)  I 


II. 

No  Immunity  Act  Can  Remove  the  Right  of  Freedom 
From  Compulsory  Disclosure  of  Beliefs  and  Asso¬ 
ciations,  and.  Even  as  to  Tangible  Acts,  Congress 
May  Not  Now  Compel  Oral  Testimony  Because 
It  Has  Not  Yet  Provided  an  Immunity  Act  That 
Is  Sufficient  to  Meet  the  Standards  of  Complete¬ 
ness  Required  by  the  Constitution. 

Complete  immunity  must  be  furnished  ( Qounselman  v. 
Hitchcock,  142  U.  S.  547)  to  compensate  for  the  removal 
of  the  privilege.  Obviously,  with  the  invasion  of  the 
sacred  domain  of  the  mind  and  conscience  the  damage  is 
complete  at  that  instant.  The  damage  resulting  from  such 
a  trespass  is  irreparable. 

A  free  conscience,  once  violated,  has  lost  its  existence. 
The  right  to  privacy  of  opinion  is  either  enjoyed  or  lost. 
It  cannot  be  retained  in  part,  and  seized  in  part. 

But  even  as  to  tangible  acts  and  facts  there  exists  today 
no  immunity  act  broad  enough  to  protect  Congressional 
witnesses  against  loss  of  their  Constitutional  privileges. 

“Of  course,  all  oral  testimony  by  individuals  can 
properly  be  compelled  only  by  exchange  of  immunity 
in  return  for  privilege.”  (Emphasis  supplied.)  (Vin¬ 
son,  C.  J.,  in  U.  S.  v.  Shapiro,  No.  49,  Oct.  Term, 
1947,  decided  June  21,  1948.) 

Until  1857  Congress  had  no  machinery  for  the  punish¬ 
ment  for  contempt.  There  was,  and  still  is,  a  coercion 
procedure  whereby  contumacious  witnesses  were  hailed 
before  the  bar  of  the  House  or  Senate,  questions  put  to 
them,  and  upon  refusal  to  answer  they  were  held  in  jail 
until  they  answered.  Congress’  power  to  hold  the  witness 
in  jail  expired  when  its  session  expired. 

On  January  9,  1857,  the  New  York  Times  carried  an 
editorial  article  charging  that  land  lobbies  had  corrupted 
certain  Congressmen  to  hand  over  much  of  the  territory 
of  Minnesota  to  speculators.  A  House  committee  of  five 
members  was  appointed.  Ten  days  later  Representative 


— 57 — 


j 

| 
i 

i 

i 

Orr,  of  South  Carolina,  one  of  the  members  of  the  com¬ 
mittee,  reported  that  a  witness,  J.  W.  Simonton,  the  New 
York  Times  correspondent,  when  asked  to  reveal  his 
sources  of  information,  had  responded:  “I  cannot  with¬ 
out  a  violation  of  confidence,  than  which  I  would  rather 
suffer  anything.”  Simonton  was  brought  before  the  bar 
of  the  House,  persisted  in  his  refusal  and  was  jailed.  As 
a  result  of  this  incident,  Representative  Orr  introduced  a 
bill  “more  effectually  td  enforce  the  attendance  of  wit¬ 
nesses  on  the  summons  of  either  House  of  Congress,  and 
to  compel  them  to  discover  testimony.”  (34th  Cong.,  3d 
Sess.,  Cong.  Globe,  p.  404.)  The  bill  had  two  purposes 
according  to  Representative  Orr;  first,  to  assure  punish¬ 
ment  of  a  contumacious  witness  after  adjournment  of 
Congress  (that  body  lacking  power  to  continue  confine¬ 
ment  of  a  witness  when  not  in  session),  and,  second,  to 
provide  a  legislative  amnesty  for  witnesses  who  yvould 
otherwise  suffer  injury,  as  a  result  of  testimony.  (Ibid. 
405-6.) 

After  debate,  Representative  Davis  offered  a  substitute 
bill  which,  with  a  significant  exception  which  occurred  as 
the  result  of  a  deletion  in  1862,  is  the  law  today.  (Ibid. 
432.) 

To  accomplish  the  second  purpose  of  the  bill  the  substi¬ 
tute  measure  provided : 

i 

(a)  That  no  witness  examined  before  a  Congres¬ 
sional  committee  should  be  held  to  answer  criminally 
in  any  court,  or  subject  to  any  penalty  or  forfeiture 
for  any  fact  or  act  touching  which  he  was  required  to 
testify  upon,  and 

l 

(b)  That  no  statement  made  or  paper  produced  by 
any  witness  shall  be  competent  testimony  in  any  crim¬ 
inal  proceeding  against  such  witness  in  any  count  of 
justice. 

In  speaking  for  the  second  section  of  the  bill,  Mr.  Davis 
said: 

“The  first  portion  of  the  second  section  is  intended 
to  grant  a  parliamentary  pardon  beforehand  to  every 
witness,  who,  on  summons  of  the  House  or  a  com- 

i 
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mittee,  shall  appear  before  them  and  testify  to  any 
fact  of  which  he  may  have  been  guilty,  otherwise  there 
is  no  mode  by  which  a  pardon  can  be  granted.’’ 
{Ibid.  427.) 

Representative  Davis  followed  this  with  a  statement: 

“The  purity,  dignity,  and  existence  of  the  Republic, 
demand  that  every  fear  should  be  taken  away  from 
the  mind  of  the  witness,  in  order  that  he  may  honestly 
and  freely  explain  and  disclose  everything  touching 
himself  as  well  as  any  other  person.” 

The  substitute  bill  was  passed  by  an  overwhelming  vote 
in  the  House  and  also  in  the  Senate. 

On  January  16,  1862,  Representative  Wilson  introduced 
a  bill  which  struck  out  the  first  provision  of  the  second 
section  above  denoted  as  “(a),”  saying: 

“The  defendants  in  the  case  of  the  government 
versus  Russell  and  Floyd  were  discharged  from  all 
liability  concerning  the  embezzlement  of  the  Indian 
trust  bonds,  and  all  other  witnesses  who  may  testify 
concerning  any  act,  no  matter  how  criminal,  before 
an  investigating  committee  of  Congress,  are  dis¬ 
charged  in  like  manner.  It  is  for  the  purpose  of 
remedying  this  evil  that  this  amendment  of  the  law  is 
proposed. 

“I  may  say  further,  that  I  understand  that  almost 
every  day  persons  are  offering  to  testify  before  the 
investigating  committees  of  the  House  in  order  to 
bring  themselves  within  the  pardoning  power  of  the 
Act  of  1857,  and  it  is  to  prevent  any  more  of  such 
cases  of  pardon  that  we  ask  the  House  to  pass  this 
bill.”  (37th  Cong.,  2d  Sess.,  Globe ,  p.  431.) 


I 


This  bill  was  passed  (Act  of  Jan.  24,  1862,  Chap,  it,  12 
Stats.  833)  and  became  the  law  under  which  Congressional 
committees  operated  at  the  time  of  the  present  hearing  and 
trial.  (R.  S.,  Sec.  859,  June  22,  1938,  Chap.  594,  52  Stat. 
943 ;  U.  S.  C.,  Title  28,  Sec.  634.) 


That  Congress  recognized  the  fact  that  the  amendment 
of  1862  imposed  a  substantial  limitation  upon  its  power  to 
compel  testimony  is  evidenced  by  events  occurring  in  1876 
during  the  investigation  for  impeachment  of  Secretary  of 
War  Belknap.  The  investigating  committee  reported  to 
the  House  that,  for  this  purpose,  they  needed  the  evidence 
of  one  Caleb  P.  Marsh,  who  had  fled  to  Canada. 

i 

i 

The  committee  on  Judiciary  therefore  introduced  a  bill 
which  was  a  substantial  re-enactment  of  the  law  of  1857 
providing  that  a  witness  compelled  to  give  incriminating 
testimony  would  “be  forever  free  from  any  liability  to 
answer  criminally  in  any  court  of  justice  and  secure  from 
any  forfeiture  or  penalty  of  any  kind  on  account  of  the 
act  or  fact  to  which  he  shall  be  required  to  testify.”  (Em¬ 
phasis  supplied.)  (44th  Cong.,  1st  Sess.,  Record ,  p.  1564.) 
The  bill  passed  the  House  by  a  vote  of  206  to  8. 


i 

However,  this  1876  restoration  of  a  complete  legislative 
pardon  was  refused  passage  by  the  Senate  on  the  ground 
that  the  experience  Congress  had  had  with  the  Statute  of 
1857  indicated  the  deleterious  character  of  such  legislation. 

“The  enactment  by  Congress  of  the  Act  of  1862 
and  this  subsequent  demand  for  a  return  to  the  orig¬ 
inal  terms  of  the  statute  of  1857  represents  the  in¬ 
herent  difficulty  Congress  has  in  adjusting  its  claims 
for  inquisitorial  power  with  the  rights  of  the  citizen 
as  found  in  the  Constitution.  There  is  no  doubt  that 
the  full  immunity  granted  witnesses  under  the  original 
law  was  clearly  within  the  requirements  of  the  Fifth 
Amendment.  Yet,  as  has  already  been  shown,  it  led 
to  disastrous  results.  On  the  other  hand,  there  is 
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grave  doubt  as  to  the  constitutionality  of  the  Act  of 
1862,  and  as  previously  stated.  Senate  Committees 
have  hesitated  to  use  their  power  of  compelling  testi¬ 
mony  where  a  witness  claimed  immunity  under  the 
Fifth  Amendment  from  the  demand  for  criminating 
testimony.  Everhart,  Fall’s  son-in-law,  twice  refused 
to  testify  to  the  Senate  Committee  on  Public  Lands 
during  the  ‘oil  investigations’  of  1924,  claiming  im¬ 
munity  under  the  Fifth  Amendment.  The  Committee 
did  not  press  their  demand  for  testimony,  preferring 
to  take  no  chances  on  a  ruling  by  the  courts  that  the 
statute  of  1862  and  its  subsequent  revisions  were  vio¬ 
lative  of  the  constitutional  guarantee.”  (Ebeling, 
“Congressional  Investigations”  (New  York,  1928),  p. 
339.)  (See  also  Encyclopedia  of  Social  Sciences,  Vol. 
5,  p.  114.) 

The  original  Interstate  Commerce  Commission  Act  had 
a  limited  immunity  clause  modeled  after  the  1862  amend¬ 
ment  as  then  applied  to  Congressional  committee  wit¬ 
nesses.  In  1890,  one  Counselman,  under  investigation  for 
violation  of  the  Interstate  Commerce  Commission  Act,  re¬ 
fused  to  testify  before  a  grand  jury  upon  constitutional 
grounds,  and  the  Supreme  Court  set  aside  a  conviction  for 
contempt  because  of  the  inadequcy  of  the  immunity  pro¬ 
visions  of  the  Interstate  Commerce  Commission  Act. 
( Counselman  v.  Hitchcock,  supra.)  After  the  decision  in 
the  Counselman  case,  the  Interstate  Commerce  Commission 
Act  was  amended  in  1893  to  provide  complete  immunity. 
The  Supreme  Court  then  held  that  the  new  act  met  its  re¬ 
quirements  of  complete  immunity  and  affirmed  the  contempt 
conviction  of  a  recusant  witness.  ( Brown  v.  Walker 
(1896),  161  U.  S.  591.) 
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It  is  therefore  obvious  that  Congress  may  solve  its 
dilemma  in  one  of  two  ways : 

i 

(a)  Return  to  the  1857  law  with  full  immunity  for 
witnesses,  or 

i 

(b)  Obtain  an  amendment  of  the  Fifth  Amendment. 

This  was  pointed  out  by  Hammond,  D.  J.,  in  United 
States  v.  Bell  (1897),  81  Fed.  Rep.  830,  in  commenting 
upon  a  similar  limited  immunity  situation  existing  in  the 
law  as  pertaining  to  investigations  by  pension  examiners. 

“*  *  *  until  Congress  does  for  the  other  tribunals 
appointed  to  make  these  administrative  examinations 
what  it  has  done  for  the  Interstate  Commerce  Com¬ 
mission  in  this  regard,  the  courts  cannot  be  expected 
to  neglect  the  duty  which  Mr.  Justice  Bradley j  says, 
in  the  Boyd  case,  supra,  belongs  to  them,  of  watching 
against  any  stealthy  encroaching  upon  the  constitu¬ 
tional  rights  of  the  citizen.  *  *  * 

“  We  must  get  along  as  best  we  can  without  break¬ 
ing  down  the  constitutional  privilege,  no  matter  what 
inconvenience  or  loss  may  result,  or  else  change  the 
constitution.  It  is  precisely  this  kind  of  constitutional 
restriction  which  is  tolerable  as  against  governmental 
supremacy. 

“Finally,  it  seems  quite  plain  that  additional  legis¬ 
lation  is  needed  by  congress  to  conform  this  system 
of  administrative  examinations  in  aid  of  the  pension 
and  other  executive  bureaus  to  the  guaranty  of  the 
fifth  amendment  that  no  person  shall  be  compelled  to 
give  evidence  against  himself  in  any  criminal  case,  as 
has  been  done  by  the  legislation  in  aid  of  the  Inter¬ 
state  Commerce  Commission,  as  a  result  of  the  re¬ 
sistance  in  practice  to  the  exercise  of  their  unconstitu¬ 
tional  demands  for  the  testimony  of  witnesses  who 
might  incriminate  themselves.”  (Emphasis  supplied.) 
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IIL 

The  Trial  Court  Erred  in  Refusing  to  Allow  Proof  or 
to  Take  Judicial  Notice  of  the  Facts  Showing 
That  the  Defendant  Was  Denied  Due  Process  of 
Law  by  the  Committee. 

This  subdivision  of  the  brief  is  based  upon  the  applica¬ 
tion  to  the  facts  of  this  case  of  two  elementary  proposi¬ 
tions,  which  will  be  considered  separately. 

First,  in  the  absence  of  a  law  providing  therefor,  and 
regardless  of  the  procedure  followed,  no  governmental 
agency,  be  it  part  of  the  legislative,  judicial,  or  executive 
branch  of  the  government,  may  impose  punishment  upon 
an  individual  or  deprive  him  of  his  rights  protected  by  the 
requirement  of  due  process. 

Second,  even  if  there  is  a  law  providing  for  punishment 
or  deprivation  of  individual  rights  protected  by  due  proc¬ 
ess,  such  punishment  or  deprivation  may  not  be  exacted  by 
any  agency  or  branch  of  our  government  without  first 
affording  the  individual  a  procedure  which  conforms  to 
established  concepts  of  fair  play  and  due  process. 

Any  proceeding  which  violates  either  of  these  basic 
requirements  is  void  and  may  not  constitute  the  basis  for  a 
contempt  conviction.  Both  requirements  are  absent  here. 

A.  The  proof  offered  established  that  the  defendant 
was  denied  due  process  in  that,  without  authoriza¬ 
tion  of  any  law,  the  Committee  sought  to  and  did  so 
conduct  its  hearings  as  to  effectuate  its  purpose  of 
preventing  defendant  from  continuing  in  his  private 
employment  and  depriving  him  of  other  valuable 
personal  liberties  and  property  rights. 

(1)  The  rights  of  defendant  affected  by  the  Com¬ 
mittee’s  action  are  protected  by  the  due  process 
clause. 


The  right  to  follow  one’s  chosen  profession, 
the  right  to  seek  gainful  private  employment, 
and  the  right  to  remain  in  such  employment 
are  all  valuable  constitutional  rights  embraced 
within  the  concept  of  “liberty”  as  well  as 
“property”  and  are  protected  by  the  due  process 
clause  of  the  Fifth  Amendment.  The  rejected 
offer  of  proof  established  that  the  members  of 
the  Committee  knowingly  and  intentiqnally 
combined  to  deprive  defendant  and  others  of 
these  rights  and  liberties,  under  the  pretext  of 
conducting  a  legislative  inquiry.  (See  State¬ 
ment  of  the  Case,  pp.  7  to  11.) 

i 

“The  liberty  mentioned  in  the  Fourteenth 
Amendment  ...  is  deemed  to  embrace  the 
right  of  the  citizen  to  be  free  in  the  enjoyment 
of  all  his'  faculties ;  to  be  free  and  to  use  them 
in  all  lawful  ways ;  to  live  and  work  whete  he 
will ;  to  earn  his  livelihood  or  avocation ;  and 
for  that  purpose  to  enter  into  all  contracts 
which  may  be  proper,  necessary,  and  essential 
to  his  carrying  out  to  a  successful  conclusion 
the  purposes  above  mentioned.”  ( Allgeyer  v. 
Louisiana,  165  U.  S.  578.)  Cf.  U.  S.  v. 
Lovett,  328  U.  S.  303. 

i 

Mott,  in  his  treatise  “Due  Process  of  I^aw” 
examines  the  historical  development  of  I  this 
concept  and  concludes  that  due  process  is  “a 
catch-all  phrase  for  human  rights”  (p.  142). 

Here  the  Committee  was  attacking  the  basic 
right  without  which  all  other  human  freedom 
becomes  meaningless,  i.  e.,  the  right  to  work,  to 
earn  a  living,  and  to  function  as  a  self-support¬ 
ing  citizen  in  the  community. 


i 


(2)  Any  governmental  action  designed  and  calcu¬ 
lated  to  deprive  a  person  of  any  property  right 
or  personal  liberty  protected  by  the  due  process 
clause  is  illegal  and  void,  if  such  deprivation 
is  not  specifically  authorized  by  law. 

The  question  here  is  not  whether  Congress 
might  pass  a  law  providing  that  persons  with 
certain  political  opinions  and  affiliations  should 
be  deprived  of  the  right  to  work  and  otherwise 
punished.*  Rather  it  is  whether,  without  any 
law  so  providing ,  a  congressional  committee 
may  assume  the  prerogative  of  depriving  per¬ 
sons  of  such  rights.  Punishment  or  any  depri¬ 
vation  of  rights,  not  specifically  authorized  by 
law,  by  any  governmental  agency,  violates  due 
process. 

“No  man’s  life  shall  be  taken  away,  no  man's 
honor  or  good  name  shall  he  stayned,  no  man’s 
person  shall  be  arrested  .  .  .  nor  in  any 

wayes  punished  .  .  .  nor  any  way  indam- 
maged  under  the  Coulor  of  law,  or  Counte¬ 
nance  of  authoritie,  unless  it  be  by  vertue  of 
equitie  or  som  escpresse  law  of  the  Court  war¬ 
ranting  the  same,  established  by  a  generall 
Court  and  sufficiently  published.  .  . 

(Emphasis  added.)  (Provisions  in  the  Body 
of  Liberties  of  1641,  Massachusetts  Bay 
Colony,  intended  as  a  paraphrase  of  39th  Sec., 
Magna  Carta.) 

“Due  Process  of  Law”  (1926),  p.  9,  n.  31; 
see  also  Mott,  p.  9,  n.  33 ;  p.  12,  n.  37 ;  pp.  86, 
108,  115-16,  126,  132-3,  135,  142,  159-60; 
39th  Sec.  of  Magna  Carta  (sometimes  mis- 
cited  as  29th  Sec.);  Bank  of  Columbia  v. 
Okely,  4  Wheat.  233 ;  Mooney  v.  Holahan ,  294 
U.  S.  103. 


♦That  such  a  law  would  be  unconstitutional  seems  hardly  subject 
to  doubt. 
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The  use  of  any  governmental  power  to  in¬ 
jure  or  destroy  rights  secured  by  the  Federal 
Constitution,  or  to  oppress,  threaten,  or  in¬ 
timidate  any  person  in  the  exercise  of  j  such 
rights  is  a  criminal  offense  under  the  laws  of 
the  United  States.  (18  U.  S.,  Secs.  51!  and 
52;  R.  S.  5508  and  5510;  Criminal  Code, 
Secs.  19  and  20.)  Therefore,  the  fact  that  the 
Committee  deprived  defendant  of  his  property 
and  liberty,  without  sanction  of  law,  because  of 
his  alleged  political  beliefs  and  affiliations, 
which  are  themselves  protected  by  the  Federal 
Constitution,  renders  it  more,  rather  than  less, 
odious. 

(3)  Such  governmental  action  is  illegal  and  void, 
no  matter  how  subtle  or  indirect  it  may  be,;  if  it 
results  in  injury  to  or  invasion  of  any  tight 
protected  by  the  due  process  clause. 

! 

Defendant  offered  to  prove  that  one  of  the  purposes  of 
the  hearing  was  to  cut  off  the  defendant’s  livelihood.  |The 
members  of  the  Committee,  acting  under  color  of  their 
authority,  used  all  of  the  powers  at  their  disposal  to  ac¬ 
complish  this  end.  With  former  and  prospective  employers 
of  the  defendant  on  the  witness  stand,  during  a  hearing 
called  pursuant  to  their  authority  as  members  of  the  Com- 
mitee,  with  all  of  the  indicia  of  their  office  and  the  panoply 
of  their  prestige  as  conspicuous  as  they  could  make  them, 
the  Committee  called  upon  the  motion  picture  industry  to 
refuse  employment  to  the  defendant.  The  efforts  of!  the 
Committee  were  successful.  j 

A  proceeding  which  violates  the  Constitution  is  a  nullity. 
It  has  no  existence;  no  further  proceedings  under  the  law 
may  be  founded  upon  it.  For  a  court  to  punish  a  witness 
for  allegedly  refusing  to  answer  a  question  in  such  a  pro¬ 
ceeding  is  to  give  that  proceeding  judicial  sanction  and  to 
aid  it  in  achieving  its  illegal  objectives. 

When,  as  here,  government  officers,  acting  under  color 
of  their  authority,  employing  government  facilities  and 
carrying  on  a  hearing  which  they  assert  is  an  official  pro- 


ceeding,  designedly  use  the  proceedings  to  bring  about  a 
loss  of  property  right  secured  by  the  Constitution,  this  is 
a  denial  of  due  process.  Neither  novelty  of  method,  nor 
subtlety  in  effectuation,  save  the  procedure  from  condemna¬ 
tion  by  the  Constitution. 

The  case  of  United  States  v.  Trierweiler  (1943,  E.  D. 
Ill.),  52  Fed.  Supp.  4,  arose  out  of  an  indictment  under  18 
U.  S.  C.,  Sec.  52  RS  5510  U.  S.  Criminal  Code,  Sec.  20, 
making  it  a  criminal  offense  to  injure  or  destroy  rights 
secured  by  the  Constitution.  It  was  charged  that  state 
officers  formed  and  led  a  posse  of  civilians  in  pursuit  of 
a  Negro,  without  process  or  lawful  cause,  and  “requested 
and  directed”  the  civilians  to  shoot  to  kill  said  Negro, 
which  they  did.  The  claim  that  “the  acts  complained  of 
are  not  shown  to  be  those  of  the  state  or  of  its  agents” 
was  overruled  by  the  court.  It  was  held  that  the  fact  that 
the  officers  acted  under  color  of  law  and  that  they  “re¬ 
quested  and  directed”  the  wrongful  acts  was  sufficient  to 
render  it  governmental  action,  and  that  the  law  applied 
regardless  of  the  “instrument”  or  the  “mode”  utilized  in 
achieving  the  result  and  regardless  of  whether  it  was  done 
“by  legislative,  executive  or  judicial  authority.”  U.  S.  v. 
Classic  (1941),  313  U.  S.  299;  Catlette  v.  U.  S.  (C.  C.  A. 
4th  1943),  132  F.  2d  902;  Culp  v.  U.  S.  (C.  C.  A.  8th 
1942),  131  F.  2d  93;  Picking  v.  Pennsylvania  Ry.  Co.  (C. 
C.  A.  3rd,  1945),  151  F.  2d  240;  Screws  z/.  U.  S.  (1945), 
325  U.  S.  91,  89  L.  Ed.  1495,  162  A.  L.  R.  1330. 

In  the  case  of  United  States  v.  Stone  (1911,  D.  C.  Md.), 
188  Fed.  836,  it  was  held  that  the  fraudulent  deprivation 
of  the  right  to  vote  was  an  injury  covered  by  18  U.  S.  C. 
51  R.  S.  5508,  U.  S.  Criminal  Code,  Section  19,  declaring 
it  a  felony  “if  two  or  more  persons  conspire  to  injure, 
oppress,  threaten  or  intimidate  any  citizen  in  the  free  exer¬ 
cise  or  enjoyment  of  any  right  or  privilege  secured  to  him 
by  the  Constitution  or  laws  of  the  United  States,  or  be¬ 
cause  of  his  having  so  exercised  the  same  .  .  .”  The 
court  said  that  the  statute  applied  to  “any  conspiracy  to 
prevent  the  exercise  of  any  of  the  rights  protected  by  it, 

•  or  to  throw  obstruction  in  the  way  of  exercising  such  right, 
or  for  the  purpose  or  with  intent  to  prevent  its  exercise” 
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(Emphasis  ours.)  See  also  U.  S.  v.  Waddell ,  112  U1  S. 
80;  Powe  v.  U.  S.  (C.  C.  A.  5th,  1940),  109  F.  2d  147. 

As  the  last  cited  cases  indicate,  the  fact  that  penalities 
are  imposed  otherwise  than  through  such  direct  action  as 
imprisonment  or  the  imposition  of  a  fine  renders  it  no  less 
constitutionally  obnoxious.  For  example,  the  use  of  the 
tax  power  as  an  indirect  means  of  accomplishing  uncon¬ 
stitutional  objectives  has  been  condemned.  Hill  v.  Wal¬ 
lace,  259  U.  S.  44 ;  U.  S.  v.  Butler,  297  U.  S.  1 ;  Stewart 
Machine  Co.  v.  Davin,  201  U.  S.  548;  U.  S.  v.  Constantine, 
296  U.  S.  287. 

Even  with  withholding  of  a  privilege  for  the  purpose  of 
accomplishing  the  surrender  or  destruction  of  a  constitu¬ 
tional  right  constitutes  a  denial  of  due  process.  Ross  v. 
Railway  Commission  of  California,  271  U.  S.  583,  70  L. 
Ed.  1101.  See  also  Truax  v.  Corrigan,  257  U.  S.  312; 
Catlet  v.  U.  S.  (G  C.  A.  4th,  1943),  132  F.  2d  902;  Shel¬ 
ley  v.  Kramer,  92  L.  Ed.  Adv.  Op.  845;  Hurd  v.  Hodge, 
92  L.  Ed  Adv.  Op.  857 ;  Marsh  v.  Alabama,  326  U.  S.  501. 

Thus  it  appears  that  for  any  branch  of  the  government 
to  deprive  a  person  of  basic  rights  without  authority:  of 
law  violates  due  process,  no  mater  how  indirect  the  injury 
may  be  and  no  matter  what  form  the  governmental  action 
may  take.  This  is  true  with  respect  to  any  agency  “'the 
state  might  invest  with  its  power  capable  of  inflicting  the 
deprivation.”  Screws  v.  U.  S .,  325  U.  S.  91,  supra;  Rut¬ 
ledge,  J.,  concurring. 

A  Congressional  Committee  does  not  stand  above  the 
Constitution  and  the  law.  Just  as  is  the  case  with  any 
other  governmental  agency,  it  may  not  utilize  its  power 
directly  or  indirectly  to  inflict  penalties  not  provided  for 
by  law. 

“Of  course,  neither  branch  of  Congress,  when  act¬ 
ing  separately,  can  lawfully  exercise  more  power  than 
is  conferred  by  the  Constitution  on  the  whole  bohy, 
except  in  the  few  instances  whre  authority  is  con¬ 
ferred  on  either  house  separately  as  in  the  case  of 
impeachments.  No  general  power  of  inflicting  punish¬ 
ment  by  the  Congress  of  the  United  States  is  found;  in 

•  ! 

i 
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that  instrument.  It  contains  in  the  provision  that  no 
person  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law  the  strongest  implication 
against  punishment  by  order  of  the  legislative  body” 
Kilbourn  v.  Thompson ,  103  U.  S.  at  p.  182. 

B.  The  proof  offered  established  that  the  defendant 
was  denied  due  process  in  that,  while  denying  the 
requirements  of  a  fair  hearing,  the  Committee  so 
conducted  its  hearings  as  to  effectuate  its  purpose 
of  preventing  defendant  from  continuing  in  his 
employment  and  depriving  him  of  other  valuable 
personal  liberties  and  property  rights. 

It  has  long  been  urged  that  the  basic  concepts  of  fair 
play  should  be  applied  in  hearings  conducted  by  legislative 
committees  where  private  rights  are  affected  or  involved. 

“Of  course  the  essential  decencies  must  be  observed, 
namely  opportunity  for  cross-examination  must  be 
afforded  to  those  who  are  investigated  or  to  those 
representing  issues  under  investigation.  Despite 
Daugherty’s  statement  to  the  contrary,  that  oppor¬ 
tunity  has  been  scrupulously  given  by  the  Brookhart 
Committee.”  Frankfurter  “Hands  Off  the  Investiga¬ 
tions,”  38  New  Republic  329,  331 — May  21,  1924;  see 
also  McGreary  “The  Developments  of  Congressional 
Investigative  Power”  (1940  New  York),  pp.  80,  81. 

It  is  clear  that  in  this  case,  where  the  Committee  sought 
to  deprive  defendant  of  his  liberty  and  property,  a  denial 
of  a  fair  procedure  by  the  Committee  is  a  denial  of  due 
process. 

Therefore,  it  was  error  to  deny  defendant’s  offer  of 
proof  that  the  Committee  refused  to  allow  defendant  ef¬ 
fective  aid  of  counsel,  the  right  of  confrontation  and 
cross-examination,  and  the  right  to  produce  evidence;  that 
the  Committee  adopted  the  doctrine  of  “guilt  by  associa¬ 
tion”  ;  and  that  it  established  the  requirement  that  citizens 
deny  or  affirm  the  accusations  of  the  Committee  and  its 
witnesses.  Assuming  that  the  Committee  was  acting  with¬ 
in  its  powers  as  a  legislative  committee,  it  was  nevertheless 
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performing  an  adjudicative  function  when  it  undertook  to 
judge  individuals  and  to  impose  penalties  upon  them.  Even 
where  a  body  performing  adjudicative  functions  is  a  legis¬ 
lative  agency,  it  must  afford  due  process  to  the  individuals 
affected.  j 

In  Bi-Metallic  Co.  v.  Colorado ,  239  U.  S.  441,  itj  was 
held  that  taxpayers  did  not  have  the  right  to  a  hearing  be¬ 
fore  a  general  tax  increase  was  put  into  effect,  because 
where  a  rule  of  conduct  applies  to  the  general  public,  the 
Constitution  does  not  require  any  hearing.  Howevef ,  the 
court  went  on  to  distinguish  the  case  of  Londoner  v.  Den¬ 
ver,  210  U.  S.  373,  which  holds  that  a  hearing  is  essential 
before  a  street  paving  tax  is  imposed.  With  respect  to  the 
Londoner  case,  the  court  said : 

“A  relatively  small  number  of  persons  was  jcon- 
cerned,  who  were  exceptionally  affected,  in  each  case 
upon  individual  grounds,  and  it  was  held  that  they 
had  a  right  to  a  hearing.” 


In  the  case  of  Morgan  v.  United  States,  298  U.  S.  486, 
in  a  rate-fixing  proceeding,  i.  e.,  a  part  of  the  legislative 
process,  the  Secretary  of  Agriculture  failed  to  read  the 
argument  which  had  been  presented  to  his  subordinates 
before  issuing  his  order.  This  was  held  a  denial  of  due 
process. 


In  the  second  Morgan  case,  Morgan  v.  U.  S.,  304  U.  S. 
1,  involving  the  same  rate  order,  findings  of  fact  were 
made  by  the  Secretary  of  Agriculture  without  affording 
the  plaintiffs  an  opportunity  to  argue  against  them,  j  In 
holding  that  the  procedure  was  void,  it  was  pointed  out  by 
Chief  Justice  Hughes  that  these  legislative  rate-fixing 
powers  were  of  a  quasi- judicial  nature,  because  they; af¬ 
fected  individual  rights  and  that,  therefore,  a  fair  hearing 
was  required  as  a  part  of  due  process,  which  looks  to  sub¬ 
stance  and  not  to  form.  i 

“The  answer  that  the  proceeding  before  the  Secre¬ 
tary  was  not  of  an  adversary  character,  as  it  was  not 
upon  complaint  but  was  initiated  as  a  general  inquiry, 
is  futile.  It  has  regard  to  the  mere  form  of  the  pro- 


—70— 


ceedings  and  ignores  reality.  In  all  the  substantial 
respects  the  government  acting  through  the  Bureau 
of  Animal  Industry  was  prosecuting  the  proceedings 
against  the  owners  of  the  market  agency/’ 

Then  the  court  went  on  to  point  out  that  the  proceedings 
affected  the  owners  of  the  stockyard  “at  a  vital  spot”  be¬ 
cause  they  set  forth  the  rates  for  services  upon  which  the 
owners  “depended  for  their  livelihood.”  See  also  Tot  v. 
U.  S.,  319  U.  S.  463,  473;  Carsten  v.  Pillsbury,  172  Cal. 
572,  577  (158  Pac.  218). 

So  here,  the  very  livelihood  of  the  defendant  Lawson 
was  affected  by  the  proceeding,  as  his  blacklisting  in  the 
motion  picture  industry  indicates.  The  nature  of  the  pro¬ 
cedural  defects  in  this  Committee’s  hearings  were  far  more 
serious  than  those  in  the  cited  case. 

The  case  of  United  States  v.  Lovett ,  328  U.  S.  303,  310- 
316,  involved  government  employees.  Yet,  in  that  case,  it 
was  noted  several  times  that  Lovett  was  denied  procedural 
due  process  before  the  congressional  committee  which 
“tried”  him.  The  court  observed  among  other  things  the 
denial  of  the  right  of  counsel,  the  vagueness  of  the  charge 
and  the  fact  that  the  evidence  consisted  in  large  part  of 
secret,  unrevealed  F.  B.  I.  reports.  It  noted  that  in  the 
proceedings  there  were  none  of  the  safeguards  of  the 
judicial  process,  clearly  suggesting  that  procedural  due 
process  was  required  before  any  deprivation  of  the  indivi¬ 
dual  rights  of  a  government  employee  could  be  achieved. 
The  court  said : 

“Section  304,  thus  clearly  accomplishes  the  punish¬ 
ment  of  named  individuals  without  a  judicial  trial. 
The  fact  that  the  punishment  is  inflicted  through  the 
instrumentality  of  an  Act  specifically  cutting  off  the 
pay  of  certain  named  individuals  found  guilty  of  dis- 
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loyalty,  makes  it  no  less  galling  or  effective  than  if  it 
had  been  done  by  an  Act  which  designated  the  con¬ 
duct  as  criminal.  No  one  would  think  that  Congress 
could  have  passed  a  valid  law,  stating  that  after  in¬ 
vestigation  it  had  found  Lovett,  Dodd,  and  Watson 
‘guilty’  of  the  crime  of  engaging  in  ‘subversive  activi¬ 
ties’  defined  the  term  for  the  first  time,  and  sentenced 
them  to  perpetual  exclusion  from  any  government 
employment.  Section  304,  while  it  does  not  use  that 
language  accomplishes  that  result.  The  effect  was  to 
inflict  punishment  without  the  safeguards  of  a  judicial 
trial  and  ‘determined  by  no  previous  law  or  fixed  rule.’ 

i 

The  Constitution  declares  that  cannot  be  done  either 
by  a  State  or  the  United  States.” 

Can  any  reasonable  person  maintain  that  it  is  any  i  “less 
galling”  that  the  defendant  here  has  been  excluded  from 
private  employment  in  his  life’s  calling  by  this  “legislative 
inquiry”  designed  and  carried  out  to  achieve  this  odious 
result?  If  this  court  were  to  uphold  the  imposition  of  a 
further  penalty  upon  a  witness  who  allegedly  refused  to 
answer  a  question,  and  particularly  that  question  which 
generated  the  ensuing  penalty,  it  would  be  assisting  the 
Committee  in  violating  the  constitutional  rights  of  the 
defendant.  It  would  nullify  the  concept  that  due  process 
represents  “fundamental  ideas  of  fair  play  and  justice  in 
civilized  society.”  Mr.  Justice  Rutledge  in  In  re  Oliver, 
92  L.  Ed.  Adv.  Op.  503,  505.  Cf.  Kilbourne  v.  Thompson, 
103  U.  S.  168,  182. 

The  court  refused  all  of  the  defendant’s  requested  in¬ 
structions  on  this  point  based  on  his  theory  of  the’  law 
that  he  could  not  be  punished  for  contempt  in  a  proceeding 
designed  to  deprive  him  of  his  liberty  and  property  with¬ 
out  due  process  of  law.  (Defendant’s  requested  instruc¬ 
tions  Nos.  15,  16,  17,  21,  22,  23,  24,  and  25,  J.  A.  367-9.) 
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IV. 

The  Trial  Court  Committed  Prejudicial  Error  by  De¬ 
nying  to  the  Defendant  the  Opportunity  to  Show 
That  This  Particular  Legislative  Body,  in  This 
Particular  Inquiry  Into  Alleged  “Subversive”  In¬ 
fluences  in  the  Hollywood  Motion  Picture  Indus¬ 
try  and  Into  the  Political  Affiliations  of  Employees 
of  That  Industry  Acted  in  Excess  of  the  Bounds 
of  Its  Lawful  Power  and  That  Therefore  the  De¬ 
fendant  Could  Not  Be  Required  to  Answer  the 
Question. 

A.  In  a  Contempt  Proceeding  Such  as  This  the  Defendant 
May  Present  Evidence  to  Establish  Whether  the  Com¬ 
mittee  Is  Pursuing  a  Non-Legislative  Purpose. 

At  the  trial,  the  defendant  sought  to  show  that  the  sub¬ 
ject  matter  of  the  investigation  was  beyond  the  Commit¬ 
tee’s  power;  that  the  Committee  at  this  particular  inquiry 
and  as  to  him  and  witnesses  similarly  situated,  was  acting 
in  excess  of  its  lawful  power ;  that  in  fact  the  primary  pur¬ 
pose  of  said  inquiry  was  to  blacklist  him  from  said  indus¬ 
try,  to  cause  his  discharge,  to  expose,  “spotlight”  and  cen¬ 
sure  him  for  his  alleged  affiliations  and  beliefs,  and  to  effect 
a  censorship  of  the  screen  by  dictating  to  the  owners  of 
the  motion  picture  industry  the  kind  and  quality  of  films 
to  be  made  by  them  and  the  political  qualifications  of  the 
personnel  to  be  employed  by  them  in  the  production  of 
motion  pictures.  The  court  refused  to  permit  the  defend¬ 
ant  to  make  any  such  showing  at  all,  ruling  instead  that 
there  was  a  conclusive  presumption  of  a  valid  legislative 
purpose  to  support  said  hearing;  and,  that  if  the  Commit¬ 
tee  had  acted  in  excess  of  its  powers,  the  remedy  therefor 
lay  with  the  Congress  as  a  whole,  or  with  the  electorate, 
but  not  in  any  event  with  the  courts. 

Defendant  submitted  several  prayers  for  instructions,  all 
of  which  were  refused  by  the  trial  court.  (J.  A.  347.) 

Proposed  Instructions  No.  7  (J.  A.  366)  and  No.  19 
(J.  A.  368)  set  forth  the  proposition  that  there  should  be 
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a  verdict  of  not  guilty  unless  the  questioning  was  on  mat¬ 
ters  within  the  Committee’s  jurisdiction;  Nos.  8  and  9 
(J.  A.  366)  state  that  the  jurisdiction  of  the  Committee  is 
limited  (aside  from  respects  which  are  immaterial  here) 
to  matters  in  aid  of  legislation;  other  proposed  instructions 
on  this  subject  which  were  erroneously  denied  are  Nos. 
10,  11,  14,  15,  16,  17,  18,  20,  21,  22,  23,  24,  25,  26,  5jl  and 
63.  (J.  A.  367-376.) 

These  rulings  and  instructions  of  the  court  constituted 
and  are  reversible  error  because: 

The  presumption  of  regularity  of  a  Congressional  in¬ 
vestigation  is  not  conclusive;  a  defendant  may  show  that 
the  Committee  has  exceeded  its  powers.  Whether  it  has  in 
fact  done  so  is  a  judicial  question;  if  the  court  finds  that 
it  has,  the  court  must  so  declare,  and  the  defendant  I  must 
be  acquitted.  This  judicial  task  may  be  delicate  and  diffi¬ 
cult;  but  neither  delicacy  nor  difficulty  should  becorrie  ef¬ 
fective  barriers  to  the  proper  exercise  of  the  judicial  func¬ 
tion. 

The  nature  of  the  judicial  task  in  determining  whether 
a  legislative  committee  has  acted  in  excess  of  its  power  is 
discussed  in  People  v.  Webb ,  5  N.  Y.  Supp.  855,  23  N.  Y. 
St.  R.  324: 

“Assuming  therefore,  as  we  must  under  the  authori¬ 
ties  that  the  legislature  has  no  general  judicial  powers, 
and  that  it  can  confer  none  upon  its  committees;  and 
that  its  power  to  punish  contumacious  witnesses  is 
confined  strictly  to  examination  for  legislative  j  pur¬ 
poses,  we  are  forced  in  this  case  to  the  consideration 
of  the  question,  was  the  investigation  in  which  the 
special  committee  of  the  House  was  engaged,  when 
the  relator  refused  to  answer  and  produce  paper$,  for 
legislative  purposes? 

“As  we  have  seen,  a  legislative  committee  may  sum¬ 
mon  and  examine  witnesses  in  legislative  matters;  but 
when  they  seek  to  enforce  obedience  by  proceedings 
for  contempt,  they  must  be  acting  strictly  within  the 
limitations  of  their  delegated  authority.” 
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In  the  Webb  case,  the  resolution  of  the  investigating  com¬ 
mittee  declared  that  the  investigation  was  “for  the  purpose 
of  remedial  legislation.”  To  the  assertion  that  this  de¬ 
claration  established  conclusively  the  lawlessness  of  this 
Committee’s  purpose,  the  court  replied  (at  p.  861) : 

“*  *  *  But  such  declaration  alone,  unsupported 
by  any  fact,  could  not  confer  jurisdiction.  If  it  could, 
then,  by  incorporating  such  a  declaration  in  a  reso¬ 
lution,  a  legislative  committee  could  invade  private 
rights,  and  thus  inquisitorially  proceed  to  investigate 
all  the  transactions  of  an  individual  or  a  community, 
under  the  delusive  pretense  of  remedial  legislation 
*  *  *  .  The  rule  is  elementary  that  the  mere  asser¬ 
tion  of  jurisdiction  does  not  confer  it  upon  a  tribunal 
of  special  and  limited  authority.”  (Emphasis  sup¬ 
plied.) 

“Who  is  to  decide,”  asked  the  court  in  Application  of 
Gilchrist ,  224  N.  Y.  Supp.  225. 

“whether  the  question  is  legal  and  pertinent?  If  a 
legislative  committee  or  its  counsel  are  to  be  the  final 
arbiters  upon  this  important  limitation,  it  is  an  idle 
ceremony  to  apply  to  the  courts  *  *  *  when  he 

(the  witness)  challenges  the  legality  and  pertinency 
of  the  information  sought  from  him,  it  presents  a 
question  of  law  for  the  courts  to  decide.”  (Cited 
with  approval  from  Matter  of  Barnes ,  20 7  N.  Y.  108, 
125.) 

“*  *  *  The  courts  should  and  will  be  quick  and 
firm  in  halting  the  exercise  of  those  powers  for  irre¬ 
levant ,  illegitimate  or  oppressive  examinations  or 
purposes .” 

Hirschfield  v.  Henley,  127  N.  E.  252. 

The  power  to  compel  the  disclosure  of  information 
needed  by  the  legislature  and  possessed  by  the  private 
citizen  is  a  limited  power,  and  should  be  kept  within  its 
proper  bounds ;  and  when  they  are  exceeded,  a  jurisdiction¬ 
al  question  is  presented  which  is  recognizable  in  the  courts. 
{People  v.  Keeler ,  99  N.  Y.  p.  482.) 
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Burnham  v.  Morrissey ,  14  Gray  (Mass.  226),  a  leading 
case,  held: 

“The  house  of  representatives  is  not  the  final  judge 
of  its  own  powers  and  privileges  in  cases  in  which  the 
rights  and  liberties  of  the  subject  are  concerned;  but 
the  legality  of  its  action  may  be  examined  and  de¬ 
termined  by  the  Court.  *  *  *  Especially  is  it  com¬ 
petent  and  proper  for  this  court  to  consider  whether 
its  proceedings  are  in  conformity  with  the  Constitu¬ 
tion  and  laws,  because  living  under  a  written  consti¬ 
tution  no  branch  or  department  of  the  government 
is  supreme;  and  it  is  the  province  and  duty  of  the 
judicial  department  to  determine,  in  cases  regularly 
brought  before  them,  whether  the  power  of  any  branch 
of  government  and  even  those  of  the  legislature  in  the 
enactment  of  laws,  have  been  exercised  in  conformity 
to  the  Constitution ;  and  if  they  have  not,  to  treat  their 
acts  as  null  and  void.” 

In  Daugherty's  case,  273  U.  S.  at  175:  j 

“We  must  assume,  for  present  purposes,!  that 
neither  house  will  be  disposed  to  exert  the  power 
beyond  its  proper  bounds,  or  without  due  regard  to 
the  rights  of  witnesses.  But,  if  contrary  to  this  as¬ 
sumption,  controlling  limitations  or  restrictions  are 
disregarded,  the  decisions  in  Kilbourne  v.  Thompson 
and  Marshall  v.  Gordon,  point  to  admissible  measures 
of  relief.  And  it  is  a  necessary  deduction  from  the 
decisions  in  Kilbourne  v.  Thompson  and  In  re  Chap¬ 
man,  that  a  witness  may  refuse  to  answer  where  the 
bounds  of  the  power  are  exceeded;  or  the  questions 
are  not  pertinent  to  the  matter  under  inquiry.”  (Em¬ 
phasis  supplied.)  I 

In  Sinclair  v.  U.  S.,  279  U.  S.  263 :  ' 

“While  the  power  of  inquiry  is  an  essential  i  and 
appropriate  auxiliary  to  the  legislative  function,  it 
must  be  exerted  with  due  regard  for  the  rights  of 
witnesses,  and  that  a  witness  rightfully  may  refuse  to 
answer  where  the  bounds  of  the  power  are  exceeded 
or  where  the  questions  are  not  pertinent  to  the  matter 
under  inquiry.” 
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See  In  re  Gunn ,  32  Pac.  470;  State  v.  Guilbert,  78  N.  E. 
931 ;  Greenfield  v.  Russell ,  292  Ill.  392;  Stockton  v.  Leddy, 
55  Colo.  24;  and  cases  collated  in  American  Annotated 
Cases,  1916-B  in  the  note  entitled  “General  Powers  and 
Privileges  of  Investigating  Committees,  at  p.  1055.  See, 
also,  L.  R.  A.  1917-F  and  the  cases  there  collated;  Blakes- 
■  lee  v.  Carroll,  64  Conn.  223,  29  Atl.  473;  25  L.  R.  A.  106. 

In  In  re  Oliver,  92  L.  Ed.  (Adv.  Op.  p.  491) : 

“An  opportunity  to  meet  a  charge  of  criminal  con¬ 
tempt  must  be  a  fair  opportunity.  It  would  not  be 
fair,  if  in  the  court  in  which  the  accused  can  contest 
for  the  first  time  the  validity  of  the  charge  against 
him,  he  comes  handicapped  with  a  finding  against 
him  which  he  did  not  have  an  adequate  opportunity  of 
resisting.” 

In  the  present  case  the  court  committed  error  by  hold¬ 
ing  that  it  could  not  and  would  not  consider  the  question 
whether  the  Committee  acted  in  excess  of  the  bounds  of 
its  power  nor  would  it  admit  any  of  the  proffered  evidence 
either  before  it  alone  or  before  the  jury. 

B.  This  Particular  Inquiry  Into  the  Hollywood  Motion  Pic¬ 
ture  Industry  Lay  Entirely  Outside  the  Lawful  Bounds 
of  the  Power  of  the  House  Committee  on  Un-American 
Activities  Because  It  Constituted  an  Unwarranted  In¬ 
quiry  Into  the  Content  of  Motion  Pictures,  a  Medium 
of  Public  Expression. 

The  motion  picture  industry  is  one  of  the  principal 
media  of  contemporary  expression.  Very  recently  in  the 
case  of  U.  S.  v.  Paramount  Pictures  (Oct.  Term,  1947, 
92  L.  Ed.  Adv.  Sheets,  p.  903),  the  Supreme  Court  said: 

“We  have  no  doubts  that  moving  pictures,  like 
newspapers  and  radio,  are  included  in  the  press  whose 
freedom  is  guaranteed  by  the  First  Amendment.” 

It  is  thus  a  business  which  is  entitled  to  the  maximum 
judicial  protection  insofar  as  the  content  of  its  films,  and 
the  ideas  of  those  employed  to  produce  them,  are  con¬ 
cerned. 
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Congress  concededly  has  certain  powers  which  reach 
to  the  motion  picture  business,  as  well  as  to  the  newspaper, 
radio  and  kindred  businesses.  Thus  it  may  investigate 
and  then  regulate  the  maximum  hours  and  the  minimum 
wages  of  film  workers ;  and  it  may  act  to  prevent  monopoly 
in  the  distribution  and  exhibition  of  films.  And  it  may,  in 
ways  not  here  directly  or  indirectly  involved,  otherwise 
regulate  this  industry,  notwithstanding  its  proximity  to  the 
First  Amendment. 

But  in  the  area  of  the  content  of  the  film  (as  in  the  ;area 
of  the  content  of  the  newspaper)  and  in  the  area  of  the 
kind  of  ideas  held  by  those  who  produce  such  films,  quali¬ 
tatively  different  legal  problems  arise;  for,  if  the  power 
here  asserted  by  the  House  Committee  is  found  to  exist 
under  enabling  resolution  H.  R.  5,  then  the  concept  pf  a 
free  press,  a  free  radio,  a  free  screen,  loses  all  meaning. 
Then  every  newspaper  editor  in  America  can  be  dragooned 
to  Washington  to  answer  for  the  content  of  his  editorials, 
every  book  publisher  for  the  kind  of  book  he  publishes, 
then  every  reporter,  writing  of  public  affairs,  does  so  in 
the  fear  that  any  expression  of  unorthodoxy  must  subject 
him  to  the  certain  pain  of  compulsory  public  disclosure 
of  his  political  views  and  associations. 

So  drastic  an  investigational  power  cannot  lightly  be 
presumed  to  have  been  lodged  in  this  House  Committee  by 
H.  R.  5,  nor  should  it  be  read  by  implication  into  that 
resolution,  for  to  do  so  raises  grave  constitutional  ques¬ 
tions.  Yet  this  was  the  precise  power  which  the  House 
Committee  exercised  here;  for  the  subject  matter  of  this 
particular  investigation  of  the  motion  picture  industry  was 
publicly  declared  to  be  the  determination  by  this  Committee 
of  the  kind  of  films  which  had  been  made  by  the  industry 
(i.  e wdiether  sufficiently  “anti-Communist”)  and  the  kind 
of  political  ideas  and  association  ( i .  e.,  whether  pro-!  or 
anti-Communist)  held  by  certain  persons  employed  there. 

Despite  the  willingness  of  courts  to  construe  liberally 
the  sweep  of  the  Congressional  investigatorial  power, 
they  have  not  yet  approved  so  dangerous  an  extension  of 
that  legislative  prerogative. 
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C.  In  This  Case  the  Court  Erred  in  Ruling  That  the  Com¬ 
mittee  Had  the  Right  to  Compel  Defendant  to  Answer  a 
Question  Regarding  His  Political  Affiliation,  Because  in 
Demanding  an  Answer  to  That  Question  the  Committee 
Was  Acting  Beyond  the  Scope  of  Any  Legislative  Power 
and  Infringing  Upon  the  Areas  Fundamentally  Possessed 
by  a  Self-governing  People  and  Reserved  to  Them  by 
the  Ninth  and  Tenth  Amendments  and  Also  Upon  Areas 
Delegated  to  the  Judiciary  by  Article  Three  of  the  Con¬ 
stitution. 

The  Court  instructed  the  jury  that  the  question  pro¬ 
pounded  as  to  whether  defendant  was  or  had  been  a  mem¬ 
ber  of  the  Communist  Party  was  pertinent  to  the  inquiry 
and  that  it  was  defendant’s  duty  to  answer  it.  (J.  A.  355.) 
The  Court  refused  defendant’s  requests  to  charge  the  jury 
either  that  as  a  matter  of  fact  it  might  find,  or  that  as  a 
matter  of  law  it  was  instructed,  that  the  question  was  not 
pertinent,  and  that  the  Committee  exceeded  its  powers  in 
asking  the  question  and  therefore  the  defendant  was  under 
no  duty  to  answer  it.  (Defendant’s  Proposed  Instructions, 
Nos.  28,  31,  32,  33,  34,  and  35;  J.  A.  370-2.) 

(1)  The  Committee  Invaded  the  Area  of  Govern¬ 
ment  Reserved  to  the  People  by  the  Ninth  and 
Tenth  Amendments,  When  It  Sought  to  Com¬ 
pel  Defendant  to  Testify  Concerning  His 
Political  Affiliation. 

Under  the  Constitution,  the  federal  government  exer¬ 
cises  certain  delegated  powers  only;  the  remaining  gov¬ 
ernmental  powers  are  reserved  to  the  states  and  the  people. 
Ninth  and  Tenth  Amendments  to  the  Constitution  of  the 
United  States. 

The  people  hold  a  two-fold  position.  They  are  the 
sovereign,  the  source  of  all  delegated  governmental  powers ; 
at  the  same  time  they,  as  the  sovereign,  perform  essential 
and  separate  governmental  functions. 

Among  the  governmental  functions  reserved  to  and  ex¬ 
ercised  by  the  people  is  participation  in  the  myriad  forms 
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of  action,  including  political  discussion  and  association, 
embraced  within  the  electoral  and  legislative  processes.  As 
the  Supreme  Court  said  in  Yick  Wo  v.  Hopkins,  118:11.  S.  • 
356,  “Sovereignity  remains  with  the  people,”  as  the  “ulti¬ 
mate  tribunal  of  public  judgment,”  acting  either  through 
“the  pressure  of  opinion  or  by  means  of  suffrage”  and 
exercising  the  most  fundamental  governmental  functions, 
because  they  are  “preservative  of  all  rights.”  Just  as  the 
courts  interpret  and  apply  the  law  in  judicial  proceedings, 
so  the  people  exercise  their  governmental  powers  of  vot¬ 
ing,  of  speech,  of  petition,  and  of  assembly  and  associa¬ 
tion,  to  bring  about  such  changes  in  the  law  and  its  ad¬ 
ministration  as  they  deem  necessary,  wise,  or  just.  Bridge 
Co.  v.  U.  S.,  105.  U.  S.  470,  482. 

As  the  sovereign,  the  people  reserved  to  themselves  and 
to  the  states  the  powers  not  delegated  to  the  federal  gov¬ 
ernment;  the  Ninth  and  Tenth  Amendments,  were  adppted 
to  make  explicit  what  was  already  implicit.  So,  too,  free¬ 
dom  of  speech,  press,  and  association,  those  indispensable 
corollaries  of  the  powers  reserved  to  the  people  were  spelled 
out  by  the  Bill  of  Rights.  Gr  os  jean  v.  American  Trust 
Co.,  297  U.  S.  233;  Powe  v.  U.  S.  (C.  C.  A.  5th),  109  F. 
2d  147  (cert.  den.  309  U.  S.  679). 

In  United  States  v.  Cruikshank,  92  U.  S.  542,  the  court 
said : 

“The  government  thus  established  and  defined  is 
to  some  extent  a  government  of  the  States  in  their 
political  capacity.  It  is,  also,  for  certain  purposes,  a 
government  of  the  people  .  .  .  The  right  of  the 
people  peaceably  to  assemble  for  lawful  purposes!  ex¬ 
isted  long  before  the  adoption  of  the  Constitution  of 
the  United  States.  In  fact,  it  is  and  always  has  been 
one  of  the  attributes  of  citizenship  under  a  free  gov¬ 
ernment  ...  It  was  not,  therefore,  a  right  granted 
to  the  people  by  the  Constitution.  The  Government 
of  the  United  States,  when  established,  found  it  in 
existence,  with  the  obligation  on  the  part  of  the  States 
to  afford  it  protection  .  .  .  The  right  was  not 

created  by  the  (First)  Amendment;  neither  was  its 


-80- 


continuance  guaranteed,  except  as  against  congres-- 
sional  interference  .  .  .  the  right  of  the  people 
peaceably  to  assemble  for  the  purpose  of  petitioning 
Congress  for  a  redress  of  grievances,  or  for  anything 
else  connected  with  the  powers  or  duties  of  the  Na¬ 
tional  Government  is  an  attribute  of  national  citizen¬ 
ship  and,  as  such,  under  the  protection  of  and  guaran¬ 
teed  by,  the  United  States.”  (See  also  U.  S.  v.  Classic, 
313  U.  S.  299,  85  L.  Ed.  1368;  Ex  Parte  Yarbrough, 
110  U.  S.  651,  28  L.  Ed.  274;  In  re  Quarles,  158  U. 
S.  532,  39  L.  Ed.  1080.) 

“In  a  system  of  popular  government  the  existence 
of  this  liberty  (freedom  of  speech  and  of  press)  is 
imperative ;  because,  when  people  frame  their  consti¬ 
tutions  and  lazus  they  necessarily  reserve  to  themselves 
the  power  to  alter  or  amend  them  and  to  change  their 
representatives  and  officials  and  even  their  government 
at  will.  Where  individual  citizens  participate  in  the 
framing  of  laws  and  the  selection  of  officials,  they 
must  necessarily  be  permitted  to  express  their  opinion ; 
in  order  to  formulate  opinions,  they  must  knozv  the 
facts  and  circumstances  which  justify  or  fail  to  justi¬ 
fy  the  enactment  or  repeal  of  statutes  or  constitutional 
provisions,  and  the  merits  and  demerits  of  those  who 
aspire  to  political  office  .  .  .  Government  by  the 

people  is  utterly  inconsistent  with  a  press  not  free 
and  universal  suffrage  becomes  a  farce  unless  speech 
is  free.  The  conception  of  lese  majeste  and  of  the 
Divine  Right  of  Kings  has  long  since  disappeared 
and  we  must  not  make  the  mistake  of  substituting 
therefor  a  Divine  Right  of  the  Majority.”  Patterson, 
“Free  Speech  and  a  Free  Press,”  pp.  6-7.  (Emphasis 
added.) 

“These  judges  know  that  statutes,  to  be  sound  and 
effective,  must  be  preceded  by  abundant  printed  and 
oral  controversy.  Discussion  is  merely  legislation  in 
the  soft.  Hence  drastic  restrictions  on  speeches  and 
pamphlets  are  comparable  to  rigid  constitutional  limi¬ 
tations  on  law  making. ”  Chaffee,  pp.  360-361.  (Em¬ 
phasis  added.) 
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A  hundred  and  fifty  years  ago  in  a  period  of  history 
remarkably  similar  to  title  present  in  its  fear  of  I  ideas 
and  its  justification  for  their  suppression,  Madison’s  Vir¬ 
ginia  Resolution  opposed  the  American  Sedition  Act  of 
1798  because  under  it  Congress .  would  exercise  powers 
which  the  people  did  not  delegate  to  it  and  which  were 
expressly  forbidden  by  the  First  Amendment.  The  reso¬ 
lution  stated  “that  such  powers  more  than  any  other  ought 
to  produce  universal  alarm  because  it  was  leveled  against 
that  right  of  freely  examining  public  characters  and  meas¬ 
ures,  and  all  free  communication  thereof,  which  has  ever 
been  justly  deemed  the  only  effectual  guardian  of  bvery 
other  right.”  Patterson,  in  his  “Free  Speech  and  Free 
Press”  (p.  134),  calls  attention  to  the  fact  that  Madison 
was  chairman  of  the  committee  of  Congress  that  drafted 
the  first  ten  amendments  and  the  preamble  to  the  statute 
proposing  them,  and  that,  therefore,  “his  argument  as¬ 
sumed  more  than  usual  importance.”  See  also  Patterson’s 
“Free  Speech  and  Free  Press,”  pp.  6-7,  14,  228;  Chaffee, 
“Free  Speech  in  the  United  States,”  pp.  234,  350-1,1550- 
63. 

i 

The  critical  balance  between  limitless  power,  which  is 
tyranny,  and  a  constitutional  democracy  can  be  maintained 
by  constant  popular  supervision,  and  then  only  if  the 
people  can  exercise  their  governmental  powers  without  ob¬ 
struction  or  interference  by  the  agencies  supervised,  j 

The  power  of  Congress  to  represent  the  people  cannot 
be  used  to  invade  the  power  of  the  people  over  their  ;  own 
representatives.  If  any  one  of  the  branches  exercising 
delegated  powers  oversteps  its  authority,  the  power  of, 
and  opportunity  for,  correction  remain  in  the  people;!  but 
if  the  power  of  the  people  as  the  sovereign  is  invaded, 
democracy  disappears. 

In  the  case  of  Steele  v.  Louisville  &  National  Ry.  Co. 
&  Brotherhood  of  Locomotive  Firemen,  323  U.  S.  192.  a 
Negro  fireman  sued  a  railway  company  and  a  union, 
charging  that  the  union,  acting  as  his  statutory  agjent, 
had  wrongfully  entered  into  a  contract  deliberately  j  de¬ 
signed  to  discriminate  against  Negroes.  The  court  held 
that  the  union  was  a  statutory  “representative”  of  all  iem- 


ployees  in  the  unit,  including  the  plaintiff;  as  such  repre¬ 
sentative,  the  union  was  forbidden  to  use  its  powers  to 
deprive  Negroes  of  their  rights  as  employees. 

In  the  motion  picture  industry  hearings,  the  Committee 
sought  to  have  discharged  and  blacklisted,  and  thereby  to 
destroy,  voters  whom  it  disliked,  and  to  deprive  them  of 
their  freedom  as  citizens,  i.  e.,  freedom  of  speech  and  polit¬ 
ical  association.  In  the  Steele  case,  the  union  violated  its 
agency  under  a  statute  by  depriving  one  of  its  principals 
of  his  rights  as  an  employee;  in  this  case  the  Committee 
violated  its  delegated  powers  under  the  Constitution  by 
depriving  citizens  of  their  sovereign  rights. 

The  heart  of  our  constitutional  system  is  found  in  the 
proposition  that  each  branch  of  the  government  must  be 
free  from  the  domination,  control,  or  interference  of  any 
other  branch  of  the  government.  Out  of  this  concept  has 
developed  the  doctrine  of  separation  of  powers. 

This  doctrine  has  been  applied  to  the  three  delegated 
branches  of  government  in  order  to  insure  the  independ¬ 
ence  of  each  branch.  The  “checks  and  balances”  to  be 
exercised  by  each  branch  against  the  other,  which  were 
so  much  relied  on  by  the  framers  of  our  Constitution,  could 
only  be  accomplished  by  independent  agencies;  a  subju¬ 
gated  executive  could  scarcely  check  a  dominating  Con¬ 
gress,  and  a  frightened  judiciary  could  not  resist  an  ag¬ 
gressive  President.  Genuine  independence  requires  not 
only  economic  independence,  but,  at  a  minimum,  freedom 
from  invasion  by  other  agencies. 

In  the  case  of  O’Donoghue  v.  United  States,  289  U.  S. 
516,  holding  that  the  legislature  could  not  reduce  judicial 
salaries  because  such  power  would  provide  the  means  for 
its  control  of  the  judiciary,  the  court  said: 

“If  it  be  important  thus  to  separate  the  several  de¬ 
partments  of  government  and  restrict  them  to  the  ex¬ 
ercise  of  their  appointed  powers,  it  follows,  as  a  logical 
corollary,  equally  important,  that  each  department 
should  be  kept  completely  independent  of  the  others — 
independent  not  in  the  sense  that  they  shall  not  co¬ 
operate  to  the  common  end  of  carrying  into  effect  the 
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purposes  of  the  Constitution,  but  in  the  sense;  that 
the  acts  of  each  shall  never  he  controlled  by,  or\  sub¬ 
jected,  directly  or  indirectly,  to  the  coercive  influence 
of  either  of  the  other  departments’ *  ( Humphries 

Executors  v.  United  States,  295  U.  S.  602.) 

The  same  principles  apply  where  the  federal  government 
interferes  in  matters  reserved  to  the  state  governments. 
Bailey  v.  Drexel  Furniture  Co.,  259  U.  S.  20,  66  L;  Ed. 
817.  Similarly,  it  is  established  that  a  state  may  not  in¬ 
vade  the  area  delegated  to  the  federal  government.  In  the 
case  of  United  States  v.  Owlett  (D.  C.  Pa.,  1936),  15 
Fed  Supp.  736,  the  state  legislature  was  enjoined  when  it 
began  an  investigation  of  the  functioning  of  the  federal 
Works  Project  Administration.  The  court  held  that  an 
attempt  in  any  manner  to  “impede  or  obstruct”  the  federal 
government  in  the  exercise  of  a  federal  power  is  uncon¬ 
stitutional.  It  stated  that  the  attempt  of  the  State  Com¬ 
mittee  “to  investigate  a  purely  federal  agency  is  an  inva¬ 
sion  of  the  sovereign  powers  of  the  United  States  of 
America,”  and  that  such  assertion  of  power  “is  in  contra¬ 
vention  of  our  dual  form  of  government  and  in  derogation 
of  the  powers  of  the  federal  province.”  An  Australian 
case  to  the  same  effect  is  Colonial  Sugar  Refining  Cb.  v. 
Attorney  General  (1914),  A.  T.  237. 

Although  the  doctrine  of  separation  of  powers  has  most 
generally  been  enunciated  in  controversies  involving  dele¬ 
gated  branches  of  government,  the  principles  underlying 
it  are  all  pervasive  and  must  be  applied  wherever  govern¬ 
mental  power  is  to  be  found. 

The  Constitution  protects  the  governmental  powers  of 
citizens,  including  the  right  of  association  in  a  political 
party ;  accordingly  the  legislature  may  not  prescribe  politi¬ 
cal  orthodoxy,  and  may  not  condemn  any  political  philoso¬ 
phy.  just  as  the  judiciary  may  not  interfere  in  the  exercise 
bv  the  legislature  of  the  powers  conferred  upon  it.  liven 
an  attempt  to  interfere  must  be  stricken  down. 

“It  would  be  an  abuse  of  judicial  power  for j  the 
court  to  attempt  to  interfere  with  the  constitutional 
discretion  of  the  legislature”  ( Bridge  Co.  v.  U.  S., 
105  U.  S.  470,  482.) 


The  California  1987  Direct  Primary  Act  permitted 
political  parties  to  require  persons,  as  a  condition  of  voting 
at  the  primary,  to  give  an  oath  that  they  would  thereafter 
support  the  nominees  of  that  party.  That  statute  was  de¬ 
clared  unconstitutional  and  the  Supreme  Court,  in  Spier  v. 
Baker  (1898),  120  Cal.  370,  said  at  page  379: 

“.  .  .  And  the  moment  you  recognize  the  existence 
of  power  in  the  legislature  to  create  tests  in  these  pri¬ 
mary  elections,  you  recognize  the  right  of  the  legis- 
*  lature  to  create  any  test  which  to  that  body  may  seem 
proper.  While  the  test  prescribed  in  this  act  may  be 
said  to  be  a  most  reasonable  one,  yet  the  right  to  make 
it  carries  with  it  the  right  to  make  tests  most  unrea¬ 
sonable.  If  the  power  rests  in  the  legislature  to  create 
a  test,  then  the  power  is  found  in  a  Democratic  legis¬ 
lature  to  make  the  test  at  a  primary  election  a  belief 
in  the  free  coinage  of  silver  at  the  ratio  of  sixteen  to 
one,  and  the  same  power  is  found  in  a  Republican 
legislature  to  make  the  test  a  belief  in  the  protective 
tariff.  If  such  a  power  may  be  sustained  under  the 
constitution,  then  the  life  and  death  of  political  parties 
are  held  in  the  hollow  of  the  hand  by  a  state  legisla¬ 
ture.” 

In  O’Donoughue  v.  United  States,  289  U.  S.  516,  531, 
the  court  said : 

“In  framing  the  Constitution,  therefore,  the  power 
to  diminish  the  compensation  of  the  federal  judges 
was  explicitly  denied  in  order  that  their  judgment  or 
action  might  never  he  swayed  in  the  slightest  degree 
by  the  temptation  to  cultivate  the  favor  or  avoid  the 
displeasure  of  that  department  which,  as  master  of  the 
purse,  would  otherwise  hold  the  power  to  reduce  their 
means  of  support 

The  court  then  quotes  Alexander  Hamilton  as  follows: 

“Next  to  permanency  in  office,  nothing  can  con¬ 
tribute  more  to  the  independence  of  the  judges  than  a 
fixed  provision  for  their  support.  In  the  general 
course  of  human  nature,  a  power  over  a  man's  sub¬ 
sistence  amounts  to  a  power  over  his  will.”  (Court’s 
emphasis.) 
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The  legislature  may  no  more  exercise  power  over  a  citi¬ 
zen’s  subsistence  in  order  to  require  him  to  disclose  j  his 
political  affiliations  than  it  may  exercise  such  authority  to 
compel  a  judge  to  give  his  opinion  concerning  a  case  pend¬ 
ing  before  him. 

“Libanius  says,  that  at  ‘Athens  a  stranger,  who 
intermeddled  in  the  assemblies  of  the  people,  was  pun¬ 
ished  with  death.’  This  is  because  such  a  man  usurped 
the  rights  of  sovereignty.”  (Montesquieu,  Spirit  of 
Laws  (Cincinnati,  1873),  Vol.  I,  p.  10.) 

When  exercising  governmental  functions,  the  people 
enjoy  an  immunity  which  can  be  compared  to  that  con¬ 
ferred  upon  legislators,  and  for  similar  reasons.  Article 
I,  Section  6,  clause  1,  of  the  Constitution  states  with  re¬ 
spect  to  congressmen:  “.  .  .  for  any  speech  or  debate 
in  either  house,  they  shall  not  be  questioned  in  any  other 
place.”  This  protection  stems  from  a  deep  public  interest 
in  encouraging  congressmen  to  participate  freely  and  with¬ 
out  limitation  in  their  legislative  function.  The  Constitu¬ 
tion  protects  legislators  even  against  their  own  misconduct, 
for  fear  that  otherwise  they  might  fail  to  conduct  them¬ 
selves  with  courage  on  proper  occasion.  Kilbourne  v. 
Thompson ,  103  U.  S.  168. 

The  people,  too,  need  this  protection.  If  a  citizen  njay 
be  compelled  under  pain  of  criminal  punishment  to  answer 
questions  concerning  his  political  activity,  that  is,  his  politi¬ 
cal  association,  political  speech,  political  ideas,  this  in  itself 
is  a  direct  interference  with  the  free  exercise  of  that  asso¬ 
ciation,  that  speech,  and  those  ideas.  Just  as  the  congress¬ 
men  must  select  for  themselves  what  they  will  rely  upon 
in  statements  made  by  their  fellow  congressmen,  so  the 
people  must  select  for  themselves  what  they  will  accept  in 
the  marketplace  of  ideas. 

“But  it  cannot  be  the  duty,  because  it  is  not  the 
right  of  the  state  to  protect  the  public  against  false 
doctrine.  The  very  purpose  of  the  First  Amendment 
is  to  foreclose  public  authority  from  assuming  a 
guardianship  of  the  public  mind  through  regulating 
the  press,  speech,  and  religion.  In  this  field  every 
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person  must  be  his  own  watchman  for  truth,  because 
the  forefathers  did  not  trust  any  government  to  sepa¬ 
rate  the  true  from  the  false  for  us.”  ( Thomas  v. 
Collins ,  323  U.  S.  516,  545.) 

In  City  of  Chicago  v.  Tribune  Co.  (Ill.,  1923),  139  N.  E. 
86,  28  A.  L.  R.  1368,  the  Chicago  Tribune  attacked  the  city 
administration  editorially,  claiming  that  officers  were  guilty 
of  fraud  and  mismanagement.  The  city  filed  suit  for  libel, 
asserting  that  the  editorials  were  false  and  malicious  and 
injured  the  business  credit  of  the  city  and  its  ability  to  sell 
its  bonds  to  the  public.  A  demurrer  was  sustained,  the 
court  saying: 

“.  .  .  The  American  system  of  government  is 
founded  upon  the  fundamental  principle  that  the  citi¬ 
zen  is  the  fountain  of  all  authority.  .  .  .  For  the 
same  reason  that  members  of  the  legislature,  judges 
of  the  courts,  and  other  persons  engaged  in  certain 
fields  of  the  public  service  or  in  the  administration  of 
justice,  are  absolutely  immune  from  actions,  civil  or 
criminal,  for  libel  for  words  published  in  the  discharge 
of  such  public  duties,  the  individual  citizen  must  be 
given  a  like  privilege  when  he  is  acting  in  his  sover¬ 
eign  capacity.  This  action  is  out  of  tune  with  the 
American  spirit,  and  has  no  place  in  American  juris¬ 
prudence.”  (Pp.  1375-7;  emphasis  added.)  ( Cf . 
Cooley,  “Constitutional  Limitations.”) 

In  the  last  cited  case,  it  was  pointed  out  that  a  civil  action 

affords  the  citizen  fewer  procedural  safeguards  than  does 

a  criminal  action,  and  that  therefore  to  permit  the  latter 

would  be  even  more  dangerous  than  the  allowance  of  the 

former.  When  it  is  considered  how  much  less  adequate 

the  procedure  is  before  a  legislative  committee,  and  par- 

ticularlv  before  the  House  Committee  on  un-American 
* 

Activities,  than  it  is  in  either  a  criminal  or  a  civil  action, 
it  becomes  clear  that  the  proceedings  of  such  a  committee 
are  more  dangerous  to  basic  constitutional  rights  than  any 
other  form  of  proceeding,  civil  or  criminal.  In  the  cited 
case,  the  court  recognized  that  jeopardy  of  “economic  sub¬ 
jugation,”  just  as  jeopardy  of  criminal  imprisonment,  does 
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constitute  intimidation  which  impinges  unlawfully  upon 
the  rights  reserved  to  the  people  by  the  Ninth  and  Tenth 
Amendments.  The  Committee  here  used  the  weapon  of 
“economic  subjugation”  in  its  successful  demands  that;  the 
defendant  and  others  be  fired  and  blacklisted. 

The  case  of  United  States  v.  Owlett,  15  Fed.  Supp.  736, 
recognizes  the  same  principle  : 

“The  investigation  (of  WPA  by  a  state  committee) 
is  an  interference  with  the  proper  governmental  func¬ 
tion  of  the  United  States  of  America.  The  complete 
immunity  of  a  federal  agency  from  state  interference 
is  well  established.”  (Emphasis  added.) 

The  immunity  of  the  federal  agency  there  is  no  greater 
than  the  immunity  of  the  private  citizen  here,  for  all  citi¬ 
zens  have  complete  immunity  in  the  exercise  of  their  gov¬ 
ernmental  functions  (including  political  association),  fitom 
any  interference  by  any  branch  of  the  government  exercis¬ 
ing  delegated  powers. 

If  it  is  necessary  that  the  branches  of  the  government, 
having  only  delegated  authority,  remain  independent  (doc¬ 
trine  of  separation  of  powers),  can  it  be  doubted  that  it  is 
essential  that  the  people  exercising  reserved  sovereign 
powers  retain  complete  independence?  Otherwise,  the  dele¬ 
gated  authority  would  be  free  to  suppress  the  sovereign 
power  of  the  people.  I 

Care  should  be  exercised  to  distinguish  between  the 
people  as  individuals  governed  by  Congress  and  the  people 
as  instruments  of  government  sharing  with  Congress  the 
powers  recognized  by  the  Constitution,  including  those 
reserved  to  the  people.  The  authority  of  the  people  as 
participants  in  government  includes  at  least  the  right  of 
assembly,  association,  and  political  affiliation.  It  is  these 
subjects,  and  these  only,  which  were  the  object  of  the 
Committee’s  questioning  and  which  were  beyond  its  powers 
because  to  permit  inquiry  would  constitute  an  invasion  of 
the  powers  reserved  to  the  people  by  the  Ninth  and  Terlth 
Amendments  to  the  Constitution  of  the  United  States. 
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(2)  By  Seeking  to  Determine  the  Facts  Concerning 
Political  Affiliation  of  the  Defendant  and  to 
Penalize  Him  for  Such  Political  Affiliation, 
the  Committee  Invaded  the  Area  of  Govern¬ 
ment  Reserved  to  the  Judiciary  by  Article  III 
of  the  Constitution. 

The  defendant  offered  to  prove  that,  before  he  took  the 
stand,  the  Committee  had  determined  standards  of  politi¬ 
cal  speech  and  association  which  it  deemed  evil.  The  pur¬ 
pose  of  the  investigation  was  to  apply  those  standards  to 
individuals,  including  the  defendant,  and  to  blacklist  and 
otherwise  penalize  those  found  “guilty/’ 

Even  if  such  a  procedure  were  otherwise  constitutional, 
its  execution  would  be  a  judicial — not  a  legislative — func¬ 
tion.  Legislative  action  concerns  itself  with  the  establish¬ 
ment  for  the  future  of  general  standards.  Adjudication 
deals  with  the  application  of  those  standards  to  specific 
individuals  and  the  imposition  of  penalties  for  past  con¬ 
duct 

In  determining  the  character  of  particular  governmental 
action,  the  courts  will  look  through  form  to  substance  and 
to  the  function  performed  rather  than  to  the  classification 
of  the  agency  involved.  The  case  of  Prentiss  v.  Atlantic 
Coast  Lines,  211  U.  S.  210,  dealt  with  rate-fixing  by  the 
State  Corporation  Commission.  It  was  claimed  that  the 
Corporation  Commission  was  exercising  a  judicial  function 
because  a  judicial  body  exercised  the  power  of  review  over 
its  rulings.  In  overruling  this  contention,  the  Supreme 
Court  held  that  rate-making  is  a  legislative,  not  a  judicial, 
function  and  that  therefore  both  the  Corporation  Commis¬ 
sioner  and  the  State  Supreme  Court  when  they  dealt  with 
the  setting  of  rates,  were  exercising  legislative  functions. 
The  court  said: 

“While  we  think  it  is  equally  plain  that  the  proceed¬ 
ings  drawn  in  question  here  are  legislative  in  their 
nature,  and  nonetheless  so  that  they  have  taken  place 
with  a  body  which  at  another  moment,  or  in  its  prin¬ 
cipal  or  dominant  aspect,  is  a  court.” 
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The  Committee  here  had  no  judicial  function  delegated 
to  it;  it  usurped  these  functions .  In  Kilbourne  v.  Thomp¬ 
son,  103  U.  S.  168,  supra,  it  was  held  that  a  legislative 
investigation  was  illegal,  because  in  that  case  there  was 
interference  in  a  judicial  matter  in  violation  of  the  doctrine 
of  separation  of  powers. 

The  declared  purpose  of  the  entire  investigation  here 
was  to  “determine  the  extent  of  Communist  infiltration  in 
the  Hollywood  motion  picture  industry’’  and  to  ascertain 
“what  strategic”  jobs  in  that  industry  were  held  by  per¬ 
sons  described  as  Communists.  In  this  respect  the  case 
is  closely  analogous  with  Greenfield  v.  Russell,  292  Ill. 
393,  127  N.  E.  102,  9  A.  L.  R.  1334,  which  case  involved 
the  propriety  of  a  legislative  investigation  into  a  purported 
religious  organization  which  was  allegedly  taking  money 
and  property  from  citizens  under  fictitious  religious  rep¬ 
resentations.  The  legislative  committee  was  directed  to 
investigate  these  past  activities  and  report.  A  taxpayer’s 
suit  to  enjoin  the  investigation  as  an  unlawful  exercise  of 
judicial  power  was  sustained. 

“.  .  .  it  (the  legislative  committee)  cannot  vio¬ 
late  the  constitutional  rights  of  any  institution  or  of 
any  individual  by  conducting  a  public  and  judicial 
investigation  of  any  charges  made  against  such  per¬ 
son  or  institution  under  the  pretense  or  cloak  of  its 
•  power  to  investigate  for  the  purpose  of  legislation. 
This  is  true  no  matter  whether  the  investigation  be 
for  the  purpose  of  instituting  prosecutions,  for  the 
aid  and  benefit  of  a  grand  jury  in  finding  indict¬ 
ments,  or  for  the  purpose  of  intentionally  injurying  or 
vindicating  any  institution  or  individual.  All  such 
investigations,  when  judicial  in  character,  made  by 
the  general  assembly,  are  absolutely  without  authority 
and  in  violation  of  the  constitutional  rights  o^  the 
parties  whose  conduct  is  so  publicly  investigated.” 


— 90~~ 


V. 

That  Statute  Creating  the  House  Committee  on  Un- 
American  Activities,  on  Its  Face  and  as  Con¬ 
strued  and  Applied,  Is  Unconstitutional. 

Point  V  is  discussed  under  the  same  heading  in  the 
Opening  Brief  in  Trumbo  v.  United  States,  No.  9873.  De¬ 
fendant,  Lawson,  hereby  refers  to  and  relies  on  said  dis¬ 
cussion. 


VI. 

The  Court  Erred  in  Instructing  the  Jury  That  the 
Question  Put  to  the  Defendant,  as  Recited  in  the 
Indictment,  Was  a  Pertinent  Question. 

A.  The  Question  Was  Not  Pertinent  Because,  for  the  Pur¬ 
poses  of  the  Committee,  It  Was  Cumulative. 

The  reason  for,  and  the  historic  development  of,  the 
rule  permitting  a  legislative  committee  acting  within  the 
lawful  bounds  of  its  power  and  having  jurisdiction  of  the 
subject  matter  before  it,  to  compel  the  private  citizen  to 
disclose  information  to  such  Committee  is  traced  by  the 
courts  in  the  Daugherty,  Keeler,  Kilbourne,  Sinclair  and 
Chapman  cases,  supra,  among  others.  The  underlying 
principle  is  stated  in  the  Daugherty  case : 

“A  legislative  body  cannot  legislate  wisely  or  ef¬ 
fectively  in  the  absence  of  information  respecting  the 
conditions  which  the  legislation  is  intended  to  affect 
or  change;  and  where  the  legislative  body  does  not 
itself  possess  the  requisite  information — which  not 
infrequently  is  true — recourse  must  be  had  to  others 
who  do  possess  it.”  (273  U.  S.  135,  175.) 

It  is  summarized  in  L.  R.  A.  191 7-F  at  page  294: 

“And  here  it  may  be  said  that  in  general  an  Ameri¬ 
can  legislative  committee  has  power  to  enforce  its 
commands  to  a  contumacious  witness,  when  the  in¬ 
vestigation  in  which  he  was  called  is  carried  on  in  good 
faith  for  the  purpose  of  getting  information  with  a 
view  to  future  legislation.”  (Emphasis  supplied.) 
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And  so,  in  certain  cases,  the  public  interest  in  the  pro- 
curance  of  necessary  information  may  outweigh  the  public 
concern  that  private  citizens  be  left  alone,  undisturbed  by 
governmental  investigation. 

And  this  point  is  crucially  important — for  the  otherwise 
existing  right  to  be  let  alone  ( U .  S .  v.  Olmstead \  277  U.  S. 
438,  471 — separate  opinion  of  Mr.  Justice  Brandeis)  and 
the  right  to  be  free  from  inquisition  into  private  affairs 
( U .  S.  v.  Boyd,  116  U.  S.  616)  is  confessedly  so  great  a 
right  in  a  democracy  that  it  yields  only  to  the  right  of 
legislative  inquiry  in  proper  cases  where  the  legislative 
body  does  not  itself  already  possess  the  information  re¬ 
quested  by  it  from  the  private  citizen.  j 

But  where  the  reason  for  the  rule  ceases,  the  rule !  itself 
of  course  ceases.  And  this  is  the  case  at  bar,  fori  here 
the  Committee  itself  had  taken  the  position  that  it  already 
possessed  the  very  information  it  sought  to  elicit  from  the 
defendant,  John  Howard  Lawson,  when  it  asked  him  the 
question : 

“Are  you  now,  or  have  you  ever  been,  a  member 
of  the  Communist  Party?” 

And  the  Committee  (as  distinguished  from  an  isolated 
member  thereof)  not  only  itself  declared  that  it  had  this 
information  to  its  complete  satisfaction  before  it  asked 
the  question  of  the  defendant,  but  declared  further  (1) 
that  it  would  not  believe  any  disavowal  thereof  by  Lawson 
under  oath,  and  (2)  that  it  considered,  for  its  own  pur¬ 
poses,  the  very  failure  to  answer  the  question  proof  of  the 
fact  of  membership,  as  thus  already  possessed  by  it. 
(See  Congressio'nal  Record,  Nov.  24,  1947,  p.  10879  et 
seq. — Debate  re  citation  for  contempt;  see  J.  A.  260-6.) 

Under  these  circumstances  the  rule  laid  down  in  People 
v.  Barnes,  204  N.  Y.  at  125,  and  in  Ex  Parte  Hague,  150 
Atl.  322,  and  in  People  v.  Webb,  5  N.  Y.  Supp.  855,  among 
others,  prevails,  for  here  the  information  demanded  of 
the  private  citizen  cannot  be  said  to  be  “necessary”  or 
“not  already  possessed  by  the  investigating  body  itself”; 
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V. 

That  Statute  Creating  the  House  Committee  on  Un- 
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And  so,  in  certain  cases,  the  public  interest  in  the  pro- 
curance  of  necessary  information  may  outweigh  the  public 
concern  that  private  citizens  be  left  alone,  undisturbed  by 
governmental  investigation.  I 


And  this  point  is  crucially  important — for  the  otherwise 
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the  Committee  itself  had  taken  the  position  that  it  already 
possessed  the  very  information  it  sought  to  elicit  from  the 
defendant,  John  Howard  Lawson,  when  it  asked  hirp  the 
question : 

“Are  you  now,  or  have  you  ever  been,  a  member 
of  the  Communist  Party?” 

And  the  Committee  (as  distinguished  from  an  isolated 
member  thereof)  not  only  itself  declared  that  it  had  this 
information  to  its  complete  satisfaction  before  it  asked 
the  question  of  the  defendant,  but  declared  further  (1) 
that  it  would  not  believe  any  disavowal  thereof  by  Lawson 
under  oath,  and  (2)  that  it  considered,  for  its  own  pur¬ 
poses,  the  very  failure  to  answer  the  question  proof  of  the 
fact  of  membership,  as  thus  already  possessed  bv  it. 
(See  Congressional  Record,  Nov.  24,  1947,  p.  10879  et 
scq. — Debate  re  citation  for  contempt;  see  J.  A.  260-6.) 

Under  these  circumstances  the  rule  laid  down  in  People 
v.  Barnes,  204  N.  Y.  at  125,  and  in  Ex  Parte  Hague,  150 
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others,  prevails,  for  here  the  information  demanded  of 
the  private  citizen  cannot  be  said  to  be  “necessary”  or 
“not  already  possessed  by  the  investigating  body  itself”; 


it  is  then  merely  cumulative;  the  hearing  must  be  deemed 
to  have  other  purposes;  then  the  public  interest  which  in 
the  procurance  of  information  demands  the  yielding  of 
the  public  interest  in  every  citizen's  “right  to  be  let  alone" 
does  not  in  fact  itself  exist. 

Defendant's  requested  Instructions  54  and  55  (J.  A. 
376)  stated  that  if  the  Committee  already  possessed  the 
information  requested  in  the  question,  defendant  should 
be  found  not  guilty.  These  were  refused  by  the  trial 
court.  (J.  A.  347.) 

B.  The  Question  Was  Not  Pertinent  Because  It  Was  Not 
Materially  Relevant  to  Any  Inquiry  Within  the  Scope  of 
the  Committee’s  Stated  Authority. 

We  apprehend  that  the  word  pertinent  as  used  in  the 
statute  involved  means  “materially  relevant,"  according  to 
the  decision  in  Sinclair's  case.  Sometimes,  as  in  Black’s 
Law  Dictionary,  it  is  defined  as  follows: 

“Evidence  is  called  pertinent  when  it  is  directed 
to  the  issue  or  matters  in  dispute  and  legitimately 
tends  to  prove  the  allegations  of  the  party  offering 
it;  otherwise  it  is  called  impertinent"; 

But  to  determine  whether  the  particular  question  here 
legitimately  tended  to  prove  the  matter  here  involved,  that 
matter  itself  must  first  be  shown  to  fall  within  the  scope 
of  H.  R.  5.  For  as  said  in  the  concurring  opinion  of  Mr. 
Justice  Preston  of  the  California  Supreme  Court  In  re 
Battelle,  207  Cal.  227  at  259,  277  Pac.  725,  65  A.  L.  R. 
1497,  unless  the  subject  matter  which  the  particular  legisla¬ 
tive  committee  is  investigating  is  itself  within  the  sweep 
of  the  enabling  resolution,  then  no  question  may  be  said 
to  be  “materially  relevant." 

We  have  already  dwelt  at  length  with  the  reasons  why 
this  Committee’s  inquiry  lay  outside  the  proper  bounds  of 


—93— 


i 

j 


the  legislative  power.  H.  R.  5  has  been  limited  by  this 
Court  to  embrace  only  “propaganda  that  attacks  the 
principle  of  the  form  of  government  as  guaranteed  by 
the  Constitution.”  Certainly  the  Hollywood  motion  j  pic¬ 
ture  industry  lies  outside  the  field  occupied  by  those  who 
may  be  said  to  be  interested  in  disseminating  propaganda 
attacking  this  principle.  This  is  self-evident  to  all.  I  No 
pertinent  question,  as  that  phrase  is  defined  in  law,  dould 
then  have  been  put  to  the  witness  at  this  particular  inquiry. 

I 

i 

C.  The  Question  Was  Not  Pertinent  Because,  as  Framed, 
It  Was  Not  a  Legally  Proper  Question. 

One  of  the  protections  afforded  a  witness  at  a  Congres¬ 
sional  investigation  from  an  “improper”  question  must  be 
found  in  the  rule  that  a  question  that  is  not  pertinent  need 
not  be  answered.  Therefore,  to  protect  the  witness  against 
improper  interrogations,  the  words  “a  pertinent  question” 
must  also  be  read  to  mean  “a  legitimate  question,”  of  “a 
legally  proper  question.” 

Compound  questions,  however,  are  not  legally  proper 
questions.  And  questions  which  called  for  a  legal  conclu¬ 
sion  are  likewise  not  legally  proper  questions.  Here  the 
particular  question  involved — “Are  you  now,  or  have  you 
ever  been,  a  member  of  the  Communist  Party?”  is  pat¬ 
ently  compound,  and  is  patently  one  calling  for  a  legal 
conclusion. 

See: 

People  v.  Lover  camp,  165  Ill.  App.  532;  i 
Sullivan  v.  State,  161  N.  E.  265,  200  Ind.  43.  j 

Bell  v.  State,  87  S.  W.  1160,  48  Texas  Crim.  Appeals 
256,  holds  that  a  compound  question  one  part  of  which  in¬ 
cludes  a  conclusion  of  the  witness,  was  properly  excluded 
by  the  trial  court. 
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Rogers  v.  State ,  75  So.  997,  16  Ala.  App.  58,  holds 
that  a  question  containing  more  than  a  single  proposition 
is  improper.  To  the  same  effect  is  Pullman  Co.  v.  Vander- 
hoeven,  107  S.  W.  147,  48  Texas  Civil  App.  414. 

The  foregoing  citations  are  relevent  to  the  following 
point:  the  question  referred  to  in  the  indictment  is  not 
capable  of  a  categorical  answer;  unless  both  parts  of  the 
question  propounded  lend  themselves  to  the  same  reply,  a 
yes  or  no  answer  would  have  subjected  the  witness  to  a 
charge  of  perjury. 

Bases  of  exclusion  of  such  questions  in  ordinary  pro¬ 
ceedings  are: 

(1)  It  is  unfair  to  the  witness,  since  it  requires 
analysis  and  separate  treatment  of  each  of  its  parts; 
and 

(2)  It  does  not  facilitate  the  presentation  of  facts, 
but  on  the  contrary  impedes  a  clear  presentation  of 
the  facts. 

The  following  cases  hold  that  a  question  which  asks 
whether  one  is  a  member  in  a  lodge  or  association,  calls 
for  a  conclusion  of  law  and  it  is  proper  in  a  civil  proceed¬ 
ing  to  sustain  objections  to  such  a  question : 

U.  S.  v.  Hautau,  43  Fed.  Supp.  507 ; 

Wagner  v.  Supreme  Lodge,  87  N.  W.  903,  128 
Mich.  660; 

Wells,  etc.  Counsel  v.  Littleton,  60  Atl.  22,  100 
Md.  416  (Ct.  of  Appeals  Md.  1905). 

For  these  reasons,  the  instruction  of  the  Court  to  the 
jury  (J.  A.  355)  that  the  particular  question  was  perti¬ 
nent,  was  reversible  error,  as  was  the  refusal  to  give 
defendant’s  requested  instruction  number  58  (J.  A.  377) 
which  would  have  advised  the  jury  that  if  the  question 
was  compound,  the  defendant  was  not  required  to  answer 
it.  (J.  A.  347.) 
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VII. 

The  Charge  of  the  Court  That  (a)  a  Non-Responsive 
Reply,  or  (b)  a  Reply  That  Seems  Unclear  to  the 
Jury  Is  Per  Se  Conclusive  Proof  of  a  Refusal  to 
Answer,  Was  So  Erroneous  as  to  Affect  the  Sub¬ 
stantial  Rights  of  the  Defendant  and  Thereby 
Resulted  in  Prejudicial  Error. 

j 

As  indicated,  the  central  issue  of  fact  for  the  exclusive 
determination  of  the  jury  was  whether  there  was  proof  of 
a  refusal  to  answer.  In  its  charge  the  Court  said: 

(a)  “If  you  believe,  and  believe  beyond  a  reason¬ 

able  doubt  that  the  defendant  appeared  before  the 
Committee  .  .  .  and  that  is  not  controverted  by 
the  defense  .  .  .  that  he  was  sworn  .  .  .  j  and 
that  is  not  controverted  .  .  .  and  that  he  was 

asked  some  questions  and  that  is  not  controverted 
.  .  .  and  that  he  refused  to  answer  questions,  it 
is  your  duty  under  the  law  to  return  a  verdict  of 
guilty. 

“Now,  when  I  use  the  words  ‘refuse  to  answer’  I 
mean  this:  When  you  ask  a  question  you  are  asking 
something  to  be  answered  and  an  answer  means  a 
responsive  reply.  An  answer  as  far  as  this  case  is 
concerned,  does  not  mean  any  kind  of  a  reply  that 
a  person  desires  to  give,  but  it  means  responsive  to 
the  question  put.  So  that,  as  I  say,  if  you  believe 
beyond  a  reasonable  doubt  that  the  question  jwas 
asked  and  that  the  defendant  did  not  give  a  responsive 
reply,  it  is  your  duty  under  the  law  to  return  a  verdict 
of  guilty/’  (J.  A.  358.) 

(b)  “.  .  .  The  nature  of  the  activities  of:  the 
defendant  is  not  an  issue  in  this  case,  and  it  is  your 
duty  entirely  to  disregard  any  speculation  on  that 
subject.  In  other  words,  whether  or  not  the  defendant 
is  or  was  not  a  member  of  the  Communist  Party 
actually  is  not  relevant  to  this  case.”  (J.  A.  3?6.) 

(c)  “Now  in  testing  whether  or  not  you  believe 
from  the  evidence  that  the  defendant  answered  j  the 
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question  propounded  by  the  Committee,  you  must 
decide  for  yourself  whether  or  not  the  answers  given 
by  the  defendant  satisfy  you  now  as  to  whether  or  not 
he  ever  was  or  is  a  member  of  the  Communist  Party. 
If  you  can  come  to  a  conclusion  by  the  replies  the 
defendant  gave  to  those  questions  ...  if  you  can 
answer  by  those  replies  ...  as  to  whether  or  not 
he  ever  was  or  is  now  a  member  of  the  Communist 
Party,  then,  of  course  it  is  your  duty  to  return  a  ver¬ 
dict  of  not  guilty.  If  you  cannot,  you  must  return  a 
verdict  of  guilty.”  (J.  A.  359.) 

These  charges  are  confusing,  equivocal  and  misleading. 
As  such  they  are  prejudicially  erroneous  under  the  doctrine 
laid  down  by  the  cases  of  Kraus  v.  U.  S.,  327  U.  S.  614: 
Shepard  v.  U.  S.,  290  U.  S.  96,  and  Bihn  v.  U.  S.,  328 
U.  S.  631.  In  one  breath  the  jury  was  told  that  whether 
Mr.  Lawson  was  or  was  not  a  Communist  was  not 
relevant.  In  the  next  breath  it  was  told  that  if  the  jury 
did  not  know  whether  he  was  a  Communist  then  it  must 
find  the  defendant  guilty! 

And  this  confusion  is  aggravated  by  the  fact  that  the 
Court  charged  the  jury  on  that  portion  of  Title  2,  Section 
192,  of  the  U.  S.  Code,  which  deals  with  wilful  defaults 
in  appearance,  rather  than  charging  the  jury  on  that 
portion  of  the  same  statute  dealing  with  a  refusal  to 
answer  after  appearance,  which  is  the  offense  here  charged 
in  the  indictment.  (J.  A.  352.)  And  when  this  error 
was  called  to  its  attention,  the  Court  refused  to  correct 
it.  (J.  A.  361-2.) 

But  these  charges  are  not  only  confusing,  misleading 
and  equivocal.  They  completely  misstate  the  substantive 
law.  They  are  tantamount  to  a  directed  verdict  of  guilt, 
for  they  involve,  in  effect,  the  ultimate  (and  adverse) 
determination  by  the  Court,  and  not  by  the  jury,  of  the 
only  issue  of  fact  submitted  by  the  Court  to  the  jury — vis., 
did,  or  did  not,  the  responses  of  Mr.  Lawson  constitute  a 
deliberate  and  intentional  refusal  to  answer  the  question — 
by  instructing  the  jury  that  as  a  matter  of  law  it  must 
find  defendant  guilty  if  his  responses  were  unclear  to 
them. 
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The  crime  defined  by  the  statute  is  the  refusal  to  answer 
a  pertinent  question;  and  such  refusal  must  be  shown  to 
be  intentional  and  deliberate. 

S 

i 

In  determining  whether  there  had  in  fact  been  a  refusal 
to  answer — and  in  determining  whether  that  refusal  was 
deliberate  and  intentional — the  jury  had  to  consider  i  the 
question  whether  under  all  the  circumstances  shown  there 
was  such  a  refusal;  here,  however,  it  was  directed  by  the 
Court  to  consider  only  one  circumstance — the  responsive¬ 
ness  or  non-responsiveness  of  the  replies. 

Now  the  evidence  which  was  before  the  jury  showed 
that  as  part  of  his  responses,  Mr.  Lawson,  while  on  the 
witness  stand,  had  made  the  following,  among  other, 
requests  and  statements : 

(1)  A  request  to  be  allowed  to  read  to  the  Com¬ 
mittee  a  full  statement  of  his  position,  just  as  other 
witnesses  who  had  preceded  him  had  been  allowed 
to  read  their  statements. 

(2)  A  request  that  witnesses  be  called  back  to  prpve 
that  they  had  perjured  themselves  when  maligning 
him  and  calling  for  his  discharge. 

(3)  A  request  for  the  right  to  cross-examine  these 
witnesses  to  show  what  the  Committee  really  was 
seeking  to  do. 

(4)  A  statement  that  the  questions  were  in  viola¬ 
tion  of  his  constitutional  rights. 

And  the  record  shows  that  while  in  the  middle  of  a 
response,  and  after  much  gavel  pounding,  the  defendant 
was  ordered  from  the  stand  by  the  Chairman’s  command 
to  the  bailiffs — “Officers,  take  this  man  away  from  the 
stand.”  And  it  further  appeared  that  these  questions 
were  asked  of  Mr.  Lawson  in  one  of  the  huge  hearing 
rooms  of  the  Congress,  under  the  pitiless  glare  of  nation- 
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wide  publicity,  with  news  reels  grinding  and  with  cross¬ 
country  radio  microphones  hooked  up  near  the  witness, 
and  with  a  huge  crowd  in  attendance.  In  any  and  all 
events  the  Court  should  have  directed  the  jury  to  weigh 
these  circumstances  in  determining  whether  in  truth  and 
in  fact  there  had  been  an  intentional  refusal. 

But  the  Court  in  one  sweep  directed  the  jury  to  ignore 
all  of  these  circumstances.  It  told  the  jury  to  find  the 
defendant  guilty  unless  it  determined  his  answers  to  be  so 
responsive  as  to  put  it  in  the  position  of  knowing  pre¬ 
cisely  what  the  fact  of  defendant’s  affiliation  was. 

The  offense  defined  by  the  statute,  however,  is  the  re¬ 
fusal  to  answer  a  pertinent  question.  Perhaps  an  unclear 
answer  under  certain  circumstances  may  be  some  evidence 
of  a  deliberate  refusal  to  answer;  and  perhaps  the  Court 
might  have  so  instructed.  But  certainly  the  fact  that  the 
jury  might  be  unable  to  attribute  a  completely  responsive 
meaning  to  a  reply  given  cannot  be  accepted  as  conclusive 
proof  of  a  refusal  to  answer.  And  not  every  non- 
responsive  reply  is  necessarily  criminally  contumacious. 
If  it  were  so,  then  few  witnesses  anywhere  could  escape 
the  reach  of  Section  192. 

This  charge  directs  guilt  where  a  jury  may  have  rea¬ 
sonable  doubt  respecting  the  quality  of  a  reply  to  a  ques¬ 
tion  ;  customarily  such  reasonable  doubt  demands  a  verdict 
of  not  guilty.  Here,  however,  this  doubt  becomes  para¬ 
doxically  the  compulsory  hallmark  of  guilt ! 

This  misdirection  is  not  a  mere  technical  error  to  be 
disregarded  under  28  U.  S.  C.  A.  391.  The  issue  was 
whether  the  defendant  had  deliberately  refused  to  answer. 
The  instruction  misstated  the  law  on  this  critical  issue  and 
suggested  an  entirely  erroneous  standard  for  the  jury’s 
determination  of  guilt  (see  Ballenbach  v.  U.  S.,  326  U.  S. 
at  p.  613);  for,  by  no  conceivable  test  of  contempt  for 
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failure  of  a  witness  to  respond  to  a  question  interposed  by 
Congressional  investigators  .  .  .  whether  it  be  the  test 
laid  down  in  the  Fields  case,  164  F.  2d  97,  82  U.  S.iApp. 
D.  C.  354,  which  requires  the  government  to  show  the 
failure  to  be  deliberate,  or  the  test  of  the  Murdock  case, 
290  U.  S.  392,  which  requires  the  government  to  show 
evil  motive  or  bad  purpose,  as  well  as  the  deliberate  char¬ 
acter  of  the  refusal  .  .  .  has  it  ever  before  been,  sug¬ 
gested  that  a  person  is  guilty  of  criminal  contempt  merely 
because  the  witness  gives  an  answer  a  jury  may  conclude 
is  not  entirely  clear,  or  merely  because  the  witness  gives 
a  non-responsive  reply. 

i 

The  defendant  was  entitled  to  charges  in  the  language 
proposed  by  him  in  defendant’s  prayers  numbers  61 
and  66: 

“Prayer  #61 — The  jury  are  instructed  as  a  matter 
of  law  that  an  answer  which  is  not  responsive  to  a 
question  propounded  to  a  witness  is  not  necessarily 
a  refusal  to  answer  within  the  meaning  of  ;  the 
statute.” 

“Prayer  #66 — The  jury  are  instructed  that  if  upon 
all  the  evidence  they  find  that  the  defendant  in  good 
faith  was  attempting  to  answer  the  question  pro¬ 
pounded  to  him  as  alleged  in  the  indictment,  that  he 
was  interrupted  during  the  course  of  said  answer 
and  removed  from  the  witness  stand  by  order  of;  the 
Chairman  of  the  Committee  before  he  could  complete 
his  answer,  then  the  jury  should  find  the  defendant 
not  guilty.”  j 

i 

These  instructions  were  refused  by  the  Court.  (J.|  A. 
347.)  | 

And  the  failure  for  the  same  reasons  to  give  any  one 
of  the  defendant’s  proposed  prayers  numbered  49,  50,  52, 
59,  60,  62,  63,  64,  65  and  66,  constituted  prejudicial 
error.  (J.  A.  375-8.) 
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VIII. 

The  Court  Committed  Prejudicial  Error  in  Invading 
the  Province  of  the  Jury  by  His  Comments  Dur¬ 
ing  the  Course  of  the  Defense  Argument  to  the 
Jury. 

The  cause  was  argued  to  the  jury  for  the  defense,  after 
the  evidence  was  closed,  by  Robert  W.  Kenny,  Esq.  Dur¬ 
ing  the  course  of  his  argument,  the  following  occurred : 

“Here  is  a  man,  John  Howard  Lawson,  cited  for 
contempt  for  talking  about  the  rights  of  an  American 
citizen,  and  who  went  on  talking  about  his  rights 
when  he  was  told  to  stop  by  the  chairman,  when  he 
was  told,  ‘No/  when  he  was  trying  to  answer  in  his 
own  way — 

******** 

“Mr.  Hitz:  Just  a  minute;  I  will  have  to  object 
again.  There  is  no  evidence  that  Mr.  Lawson  was 
trying  to  answer  the  question. 

Mr.  Kenny:  Isn’t  that  the  question  the  jury  has 
to  decide? 

The  Court:  There  is  nothing  in  the  record  to 
indicate  that  he  was  trying  to  answer  the  question. 
Yon  can  refer  to  the  record "  (J.  A.  348-9.) 

******** 

“Mr.  Kenny:  I  say  to  you,  Mr.  Hitz,  it  is  right 
in  the  transcript.  Mr.  Lawson  said — I  will  have  to 
have  a  little  more  time  if  I  have  to  argue  this  piece¬ 
meal — he  said  the  right  of  immunity  of  American 
citizens  will  be  prejudiced,  Jews,  Catholics,  Republi¬ 
cans,  Democrats,  or  anyone  else.  That  is  what  he 
was  talking  about  when  he  was  finally  removed  from 
the  witness  stand.  He  said,  ‘You  are  trying  to  de¬ 
stroy  .  .  .  /  and  the  chairman  said,  ‘Officer, 

take  this  man  away  from  the  stand.’  He  was  in  the 
middle  of  a  sentence  when  he  was  ordered  from  the 
stand. 

Mr.  Hitz:  I  will  have  to  object  again.  I  think 
the  reason  given  by  this  man  is  not  in  the  case. 

The  Court:  No,  it  isn't.”  (J.  A.  349.) 
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That  this  is  crucial  appears  from  the  Court’s  charge  at 
page  J.  A.  357 : 

“The  defendant  takes  the  position,  through  his 
counsel,  in  arguing  the  case  to  you,  from  the  evidence 
submitted  by  the  government  and  the  transcript  of  the 
case,  that  he  was  attempting  to  answer  the  ques- 
'  tions;  .  . 

i 

But  although  advising  the  jury  of  the  defense  position, 
the  Court  did  not  instruct  the  jury  to  disregard  the  Court’s 
earlier  and  highly  damaging  statements.  These  were 
critically  important  and  unfair  comments  by  the  Court  on 
the  ultimate  factual  issue  which  was  the  jury’s  to  resolve 
and  constituted  prejudicial  error.  Patton  v .  U.  S. j  281 
U.  S.  276. 

United  States  v.  Murdock ,  290  U.  S.  389,  392. 

In  the  case  at  bar,  the  defendant  was  charged  with 
refusing  to  answer.  The  record  shows  that  he  made 
responses  to  the  questions  put  to  him;  that  he  was  re¬ 
peatedly  interrupted  by  the  Chairman  of  the  House  Com¬ 
mittee;  that  while  making  a  response  to  the  Chairman 
and  Chief  Investigator  he  was  ordered  off  the  witness 
stand  by  the  command  of  the  Chairman: 

“The  Chairman :  Officers,  take  this  man  away  from 
the  stand.  .  .  .”  (J.  A.  197.) 

The  defendant  had  the  right  to  have  the  jury’s  decision 
whether  there  had  been  a  refusal  to  answer,  unfettered  by 
the  Judge’s  declaration  “there  was  nothing  in  the  evidence 
to  indicate  he  was  trying  to  answer,”  for  this  in  effect 
directed  the  jury  to  find  the  defendant  guilty.  Certainly 
the  Court  did  not  here  follow  the  rule  of  the  Supreme 
Court  that  “the  decision  of  issues  of  fact  must  be  fairly 
left  to  the  jury.”  Again,  in  Quercia  v.  United  States , 
289  U.  S.,  at  p.  469,  etc.,  the  Supreme  Court  said: 

“In  commenting  upon  testimony  (i.  e.,  the  trial 
judge),  he  may  not  assume  the  role  of  a  witness.  He 
may  analyse  and  direct  the  evidence,  but  he  may  not 
either  distort  it  or  add  to  it.  (Emphasis  ours.)  His 
privilege  of  comment  in  order  to  give  appropriate 

i 

I 
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assistance  to  the  jury  is  too  important  to  be  left  with¬ 
out  safeguards  against  abuses.  The  influence  of 
the  trial  judge  on  the  jury  ‘is  necessarily  and  properly 
of  great  weight'  and  ‘his  lightest  word  or  intimation 
is  received  with  deference,  and  may  prove  controlling.' 
This  Court  has  accordingly  emphasized  the  duty  of  the 
trial  judge  to  use  great  care  that  an  expression  of 
opinion  upon  the  evidence  should  be  so  given  as  not 
to  mislead,  and  especially  that  it  should  not  he  one¬ 
sided;  .  .  . 

“Nor  do  we  think  that  the  error  was  cured  by  the 
statement  of  the  trial  judge  that  his  opinion  of  the 
evidence  was  not  binding  on  the  jury  and  that  if  they 
did  not  agree  with  it,  they  should  find  the  defendant 
not  guilty.” 

So  here.  While  it  is  true  that  at  one  point  in  his  charge, 
the  Court  did  say  ( J.  A.  355-6) : 

“You  are  not  to  concern  yourselves  with  evidence 
that  has  been  ruled  out  by  the  Court,  nor  are  you 
to  consider  colloquy  between  opposing  counsel,  or 
between  the  Court  and  counsel,  as  this  is  not  evi¬ 
dence.” 

nevertheless  this  admonition  was  made  long  after,  and 
without  the  slightest  reference  to  the  Court's  prejudiced 
comments.  By  its  comments,  the  trial  court  did,  within 
the  meaning  of  the  Quercia  case,  “distort”  the  evidence, 
for,  contrary  to  its  statement,  the  record  shows,  at  a 
minimum,  repeated  responses  by  the  defendant  while  before 
the  Committee,  repeated  attempts  on  his  part  to  secure  a 
fair  hearing  and  to  protect  his  constitutional  rights  and 
it  shows  repeated  interruptions  by  the  Chairman  and 
Chief  Investigator  of  the  Committee,  ending  with  the 
defendant’s  forcible  ejection  from  the  witness  stand  while 
in  the  middle  of  a  sentence.  The  defendant  was  entitled 
to  have  the  question  of  this  alleged  deliberate  and  inten¬ 
tional  refusal  to  answer  left  fairly  to  the  jury,  without 
distortion  or  addition  by  the  Judge. 

See,  also,  Ballenbach  v.  United  States,  326  U.  S.  606, 
where  the  Quercia  case  is  followed  with  approval. 
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ix.  *  | 

The  Trial  Court  Committed  Prejudicial  Error  in  Re¬ 
fusing  to  Permit  Cross-Examination  of  the  Prin¬ 
cipal  Prosecution  Witness,  J.  Parnell  Thomas, 
and  in  Admitting  Hearsay  Evidence  to  Establish 
Pertinency  Without  Affording  Any  Right  of 
Cross-Examination  on  That  Evidence. 

1 

Aside  from  the  introduction  of  formal  documents  (such 
as  the  resolution  setting  up  the  House  Committee  on  Un- 
American  Activities  and  the  subpoena  [Prosecution  Ex.  1 
et  seq.])  Congressman  J.  Parnell  Thomas  was  the  only 
prosecution  witness.  He  testified  to  the  questions  put  to 
the  defendant  before  the  Committee,  and  he  testified  con¬ 
cerning  the  alleged  refusal  of  the  defendant  to  answer. 
Without  his  testimony,  no  corpus  delicti,  no  crime  of  any 
kind,  was  shown.  Nevertheless,  all  effort  effectively  to 
cross-examine  this  witness  was  shut  off  by  the  trial  court 
To  illustrate: 

(a)  On  direct  examination,  before  the  jury,  the  Court 
(J.  A.  197)  itself  asked  the  witness  the  following  ques¬ 
tion: 

“Q.  With  reference  to  those  dates,  Congressman, 
that  you  referred  to  on  the  cover  of  that  transcript, 
what  was  the  committee  investigating  at  that  time? 
A.  We  were  investigating  Communist  infiltration 
in  the  motion  picture  industry. 

The  Court :  Very  well.” 

Then  the  efforts  of  the  defense  to  cross-examine  the 
witness  on  this  answer  were  likewise  denied  by  the  Court. 
(J.  A.  202-3.)  | 

It  should  be  noted  that  the  Court  itself  had  asked  the 
question  before  the  jury.  The  Court  had  invited  j  this 
answer  as  to  purpose.  But  a  motion  of  the  defense  to 
strike  the  answer  was  denied.  Efforts  of  the  defen$e  to 
cross-examine  as  to  its  truth,  and  offers  of  evidence  on  the 
subject  of  what  the  Committee  was  investigating,  were 
unsuccessful. 


I 
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If  the  testimony  were  not  admissible,  it  should  have  been 
stricken  by  the  Court ;  if  it  were  admissible,  cross-examina¬ 
tion  should  have  been  allowed.  By  its  inconsistency,  the 
Court  committed  error.  This  error  was  magnified  by  the 
Court's  charge  to  the  jury: 

“You  will  recall  that  the  testimony  tended  to  show 
that  the  committee  was  investigating  the  infiltration 
of  communism  in  the  motion  picture  industry 
♦  *  (J.  A.  355.) 

If  cross-examination  had  been  allowed,  we  contend  the 
evidence  would  have  tended  to  show  that  the  Committee 
was  not  actually  investigating  anything,  but  on  the  con¬ 
trary  was  carrying  on  a  proceeding  designed  to  blacklist 
the  defendant  and  to  censor  the  screen.  Fair  play  de¬ 
manded  either  that  the  answer  go  out,  or  that  cross- 
examination  be  allowed,  or  that  defendant  be  permitted  a 
chance  to  rebut  the  answer. 

(b)  The  same  government  witness  testified  on  direct 
examination  only  to  some  of  the  matters  which  happened 
while  the  defendant  was  on  the  stand  on  October  27, 
1947.  The  defense  by  cross-examination  attempted  to 
show  other  things  that  had  happened  at  the  same  time; 
it  tried  through  cross-examination  to  allude  to  the  written 
statement  which  the  defendant  had  tried  to  present  to  the 
Committee  while  he  was  before  it  (J.  A.  199)  ;  the  defense 
also  tried  to  cross-examine  Mr.  Thomas  respecting  the 
efforts  of  the  defendant  (made  at  the  time  of  the  alleged 
contempt)  to  be  allowed  to  question  those  Committee 
witnesses  who  had  testified  against  him  during  that  same 
hearing  and  prior  to  defendant's  taking  the  witness  chair. 
(J.  A.  214-6.) 

The  issue  before  the  jury  was  whether  Mr.  Lawson 
had  refused  to  answer.  It  is  not  contended  there  was  an 
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express  refusal.  If  a  refusal  was  to  be  found,  it  could 
only  be  spelled  out  of  all  of  the  conduct  and  statements  of 
the  defendant  while  a  witness.  Properly  to  understand  any 
single  excerpt  from  the  transcript  it  was  essential  to  have 
in  mind  everything  that  happened  at  the  same  time  and 
place.  The  defendant’s  request  to  cross-examine  was  no 
more  than  an  effort  to  get  before  the  jury  the  whole  of  a 
conversation  after  a  part  of  it  had  been  introduced.  j 

Without  an  understanding  of  the  circumstances,  the 
defendant’s  responses  might  have  been  considered  non- 
responsive  to  the  questions,  perhaps  even  offensive;  on 
the  other  hand,  had  they  been  considered  as  part  of  the 
whole,  part  of  the  events  which  directly  affected  the 
defendant,  they  would  have  had  a  different  meaning.  I 

So  to  deny  cross-examination  is  prejudicial  error.  (See 
Arine  v.  U.  S.  (C.  C.  A.  9th),  10  F.  2d  778.) 

On  this  phase  of  the  case,  in  view  of  the  exclusion  by 
the  Court  of  the  offered  evidence,  it  does  not  matter  that 
this  tribunal  may  now  conclude,  from  a  reading  of  the 
transcript  of  the  hearing  before  the  Committee,  that  there 
was  evidence  to  support  the  jury  .finding.  (See  the  Ballen- 
bach  case,  326  U.  S.  615) :  j 

“In  view  of  the  place  of  importance  that  trial  by 
jury  has  in  our  Bill  of  Rights,  it  is  not  to  be  sup¬ 
posed  that  Congress  intended  to  substitute  the  belief 
of  appellate  judges  in  the  guilt  of  an  accused,  how¬ 
ever  justifiably  engendered  by  the  dead  record^  for 
ascertainment  of  guilt  by  a  jury  under  appropriate 
judicial  guidance,  however  cumbersome  that  prpcess 
may  be.  Judgment  reversed.” 

Under  our  system,  the  accused  is  entitled  to  the  jury’s 
determination  of  this  issue,  aided  by  all  the  light  that; may 
be  brought  to  it  through  cross-examination. 
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(c)  The  government  called  Congressman  Thomas  as 
its  only  witness  on  the  question  of  pertinency.  On  direct 
examination  the  Congressman  read  into  the  record  certain 
of  the  testimony  relating  to  the  defendant  Lawson  given 
at  the  Committee  hearings  prior  to  the  time  that  Lawson 
testified  before  the  Committee.  (J.  A.  188-97.)  On  cross- 
examination  the  defense  sought  to  introduce  other  portions 
of  the  testimony  given  at  the  hearing  on  the  same  subject 
matter.  These  attempts  were  cut  short,  apparently  on 
the  theory  that  the  question  put  to  Lawson  was  pertinent 
as  a  matter  of  law.  (J.  A.  207.)  Accordingly,  the 
defense  moved  to  strike  the  evidence  offered  by  the 
government  on  the  question  of  pertinency,  but  this  motion 
was  denied.  (J.  A.  243-4.) 

In  so  doing  the  Court  committed  prejudicial  error  and 
permitted  government  testimony  on  the  question  of  per¬ 
tinency  to  stand;  nevertheless  it  refused  to  permit  full 
cross-examination.  The  Court  thus  determined  the  ques¬ 
tion  of  pertinency  on  the  basis  of  the  evidence  the  govern¬ 
ment  offered  and  on  only  a  small  part  of  the  evidence 
which  the  defense  desired  to  offer  on  the  same  subject 
matter,  equally  as  relevant  as  that  offered  by  the  govern¬ 
ment.  (J.  A.  219-44.) 

To  establish  pertinency  it  was  necessary  to  show  at 
least  a  rational  hypothesis  justifying  the  questioning  of 
this  citizen.  The  defendant  wanted  to  show  the  absence 
of  any  rational  hypothesis.  The  Court’s  rulings  prevented 
this.  : 

The  rule  is  clear  that  while  the  Court  has  a  discretion 
in  confining  cross-examination,  the  accused  should  be 
permitted  the  widest  latitude  on  cross-examination  particu¬ 
larly  against  the  principal  witness  for  the  prosecution. 

Alford  v.  United  States ,  282  U.  S.  687; 

District  of  Columbia  v.  Clawson,  300  U.  S.  617. 
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During  the  course  of  its  charge  the  trial  court  did 
properly  advise  the  jury  (J.  A.  354)  : 

“You  are  the  sole  judges  of  the  credibility  of  the 
witnesses,  and  it  is  for  you  to  decide  how  much 
weight  you  are  going  to  give  the  evidence,  both  from 
the  lips  of  the  witnesses  on  the  stand  and  the  docu¬ 
mentary  evidence  that  has  been  introduced  during 
the  trial.  You  should  of  course  analyze  it,  sift  it, 
separate  it,  and  give  it  that  weight  to  which  you  think 
it  is  entitled.”  (Emphasis  supplied.) 

i 

But  nevertheless  during  trial  the  primary  shield  of  the 
accused,  cross-examination,  by  which  the  jury  could  be 
afforded  an  opportunity  to  test  the  credibility  of  the 
evidence  given  by  the  witness,  was  denied  by  the  Court’s 
ruling.  By  so  doing,  prejudicial  error  was  committed. 

Ballenbach  case,  362  U.  S.  615. 

(d)  On  the  issue  of  the  asserted  pertinence  of  the 
question,  the  Government’s  case  against  defendant  Law- 
son  consisted  solely  of  the  following  evidence:  j  The 
prosecution  asked  Congressman  Thomas,  to  read  from  the 
printed  transcript  of  the  Congressional  investigation 
selected  portions  of  the  testimony  there  given  by  three 
witnesses,  Messrs.  Wood,  Rushmore  and  Moffitt  (J.  A. 
220-8);  over  the  objections  of  the  defendant  that:  this 
was  piling  hearsay  upon  hearsay.  Congressman  Thomas 
was  allowed  by  the  Court  to  place  in  evidence  in ;  this 
criminal  proceeding  those  chosen  extracts  of  the  testimony 
so  given  by  these  three  men.  Each  of  these  men  j  was 
admittedly  hostile  toward  defendant;  each  was  bitterly 
opposed  to  his  views,  his  politics,  his  associations.  Based 
upon  their  alleged  observation  of  Mr.  Lawson  and  their 
asserted  familiarity  with  his  speeches  and  writings,  each 
testified  that  Mr.  Lawson  participated  in  “Communistic” 
activities  in  the  motion  picture  industry. 


i 

i 

! 
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The  defense  by  its  objection  asserted  that  the  privilege 
of  cross-examining  these  three  witnesses  when  they  testified 
before  the  Congressional  investigation  had  been  denied 
to  them;  that  to  allow  their  unchecked  testimony  to  be 
used  to  establish  pertinence  in  this  criminal  proceeding 
without  any  opportunity  even  in  Court  to  cross-examine 
them,  was  to  multiply  the  original  sin.  The  defense  con¬ 
tended  (and  contends)  that  in  truth  and  in  fact  these 
witnesses  deliberately  perjured  themselves,  and  did  so 
with  the  knowledge  of  representatives  of  the  House  Com¬ 
mittee;  and,  that  their  testimony  was  given  as  part  of  the 
larger  plan  to  drive  defendant  and  others  like  him  from 
their  jobs  in  the  motion  picture  industry,  in  order  to  have 
those  jobs  filled  by  men  like  the  witnesses  themselves  who 
held  political  views  acceptable  to  the  House  Committee. 
Upon  the  theory  that  the  question  “Are  you  now  or  have 
you  ever  been  a  member  of  the  Communist  Party?’' — 
itself  revealed  its  own  pertinence,  the  Court  overruled  the 
defense  objection  (J.  A.  242) : 

“The  Court:  Suppose  they  did  not  have  any  testi¬ 
mony.  Suppose  they  decided  to  investigate  the  in¬ 
filtration  of  Communists  in  the  motion  picture  indus¬ 
try  and  they  called  Mr.  Lawson  as  the  first  witness 
and  asked  him  whether  or  not  he  was  a  Communist. 

Mr.  Margolis:  I  take  the  position  that  they  can’t 
call  140,000,000  Americans  to  the  stand  and  ask 
them  if  they  are  members  of  the  Communist  Party. 

The  Court:  I  think  I  have  had  enough.  I  will 
rule.  I  will  rule  that  the  question  is  pertinent.” 

It  is  conceded  on  all  sides  that  it  is  necessary,  in  order 
to  establish  pertinence,  to  show  at  least  a  rational  hypo¬ 
thesis  justifying  the  conclusion  by  reasonable  men  that 
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there  was  some  justification  for  the  investigation  of  the 
defendant,  Lawson,  and  some  reasonable  nexus  between 
the  lawful  powers  of  the  House  Committee  on  the  one 
hand,  and  the  Hollywood  motion  picture  industry  and 
the  defendant’s  activities  therein,  on  the  other. 

Now  if  three  four  year  old  infants  had  scrawled  notes 
to  the  House  Committee  assailing  defendant  Lawson;  and 
if  in  reliance  thereupon,  that  Committee  had  subpoenaed 
him  and  sought  to  put  any  question  to  him,  it  would  be 
apparent  that  no  rational  hypothesis  justifying  any  ques¬ 
tions  would  have  been  established.  And  at  one  point  in 
the  trial,  the  Court  below  in  passing  on  the  objection  so 
conceded.  (J.  A.  222-3.)  But  the  presence  or  absence 
of  such  a  rational  hypothesis  cannot  be  the  subject  of 
speculation  in  a  criminal  proceeding,  as  it  was  here.  It 
must  be  found  judicially  to  exist  as  other  matters  i  are 
found  to  exist  by  a  court.  j 

The  defendant  sought  to  show  that  the  three  named 
witnesses  had  in  fact  been  acting  collusively  with  the  Com¬ 
mittee  for  the  purpose  of  driving  Lawson  and  others 
from  the  industry  and  replacing  them  by  writers  whose 
views  parallel  those  of  the  Committee.  This  would 
assuredly  affect  the  existence  of  the  requisite  rational 
hypothesis  justifying  the  inquiry.  This  opportunity  was 
denied.  j 

This  situation  is  even  more  shocking  that  that  which 
obtained  during  the  Congressional  investigation.  There 
at  least  the  three  hostile  witnesses  spoke  through  their 
own  lips;  here  the  words  were  theirs,  but  the  voice  was 
that  of  Congressman  Thomas.  What  meaningful  oppor¬ 
tunity  was  thereby  accorded  the  defendant  to  show  i  by 
cross-examination  the  absence  of  the  necessary  rational 
hypothesis  supporting  the  alleged  pertinence  of  the  ques¬ 
tion?  None,  we  say. 
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Xu 

The  Trial  Court  Erroneously  Ruled  and  Charged  That 
There  Was  Evidence  Upon  Which  the  Jury  Could 
Conclude  That  the  Chairman  of  the  House  Com¬ 
mittee  on  Un-American  Activities  Had  Inherent 
Power  and  Authority  to  Appoint  a  Validly  Con¬ 
stituted  Subcommittee,  and  That  Such  a  Sub¬ 
committee  Was  in  Attendance  at  the  Time  That 
the  Defendant  Was  Sworn  and  Testified;  and 
the  Trial  Court  Committed  Reversible  Error  in 
Failing  to  Charge  That  the  Government  Must 
Prove  Beyond  a  Reasonable  Doubt  That  a  Validly 
Constituted  Subcommittee  Was  in  Attendance  at 
the  Time  the  Defendant  Was  Sworn  and  Testified 
and  in  Quashing  Defendant’s  Subpoena  Duces 
Tecum  for  the  Written  Minutes  of  the  Committee, 
Relating  to  This  Issue. 

At  all  stages  of  the  trial,  as  on  this  appeal,  the  appellant 
has  contended  that  the  government  must  prove  as  an 
essential  part  of  its  case  that  the  body  before  which  the 
appellant  testified  was  a  competent  tribunal — i.  e.,  a  law¬ 
fully  constituted  subcommittee  of  the  House  Committee  on 
Un-American  Activities.  To  sustain  this  burden,  the 
government  must  prove  beyond  a  reasonable  doubt  that  the 
House  of  Representatives  duly  elected  the  Committee  on 
Un-American  Activities ;  that  the  Committee  on  Un-Amer¬ 
ican  Activities,  acting  at  least  by  quorum,  created  or 
authorized  the  creation  of  a  subcommittee  to  conduct  the 
investigation  of  the  appellant;  and  that  at  least  a  quorum 
of  such  a  subcommittee  was  in  attendance  at  the  time 
the  appellant  was  sworn  and  testified.  Furthermore,  the 
alleged  action  of  the  Committee  on  Un-American  Activi¬ 
ties,  in  appointing  the  subcommittee,  must  be  shown  by 
the  written  records  of  the  full  committee.  Section  409  of 
the  House  Rules  and  Manual,  80th  Congress;  Section 
133  (b)  of  Legislative  Reorganization  Act  of  1946;  Sec¬ 
tion  943,  House  Rules  and  Manual,  80th  Congress. 
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A.  An  Analysis  of  the  Evidence  Reveals  That  There  Was 
No  Evidence  Upon  Which  the  Jury  Could  Conclude  That 
a  Validly  Constituted  Subcommittee  Was  in  Attendance 
at  the  Time  the  Appellant  Was  Sworn  and  Testified. 

i 

The  government  introduced  evidence  showing  that  the 
House  of  Representatives  created  the  Committee  on|  Un- 
American  Activities,  consisting  of  nine  members,  ,  and 
elected  certain  members  to  serve  on  this  committee.  This 
was  done  through  the  introduction  of  certificates  showing 
the  action  taken  by  the  House  of  Representatives  ini  this 
regard.  (J.  A.  173-4.)  j 

There  is  no  evidence  in  the  record  to  show  any  act  of 
the  Committee  authorizing  the  establishment  of  a  sub¬ 
committee,  or  authorizing  the  Chairman  of  the  Committee 
to  establish  or  to  select  the  members  of  a  subcommittee, 
or  authorizing  any  subcommittee  whatever  to  carry  on  the 
hearing  at  which  the  appellant  appeared  and  testified. 

The  government’s  only  effort  to  show  the  existence  of  a 
subcommittee  is  in  the  testimony  of  Congressman  J.  Par¬ 
nell  Thomas.  That  testimony  consists  of  a  reading  into 
the  trial  record  by  Congressman  Thomas  of  the  following 
statement  made  by  him  at  the  opening  of  the  hearing  at 
which  the  appellant  testified. 

“The  record  will  show  that  a  subcommittee  is 
present,  consisting  of  Mr.  Vail,  Mr.  McDowell  and 
Mr.  Thomas.”  (J.  A.  183.) 

On  a  motion  to  strike  out  the  statement  as  a  conclusion, 
the  trial  court  said : 

“All  that  is  being  presented  by  the  District  Attorney 
is  Congressman  Thomas’  statement.  I  will  rule  upon 
that  question  when  it  is  reached.”  (J.  A.  184.) 

Again  over  the  objections  of  the  appellant,  Congressman 
Thomas  testified  that  he  designated  the  subcommittee  on 
the  morning  of  October  27,  the  date  upon  which  the 
appellant  testified,  and  that  the  designation  was  the  state¬ 
ment  above  quoted  which  Mr.  Thomas  had  made  at  the 
opening  of  the  hearing  at  which  the  appellant  appeared. 
(J.  A.  186.)  (Emphasis  added.) 
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Thus,  there  is  no  evidence  in  the  record,  other  than 
Congressman  Thomas'  conclusion  of  law,  to  prove  the 
appointment  of  a  subcommittee. 

But  the  gap  in  the  necessary  chain  of  authority  is  made 
even  more  apparent  by  the  failure  of  the  government  to 
show  in  any  way  that  Mr.  Thomas,  the  Chairman  of  the 
Committee,  had  any  power  or  authority  to  appoint  any 
subcommittee  to  conduct  the  hearing  at  which  the  appellant 
testified.  On  this  point,  Mr.  Thomas,  over  the  objection 
of  the  appellant,  was  permitted  to  answer  the  following 
question  in  the  following  way: 

“Q.  You  say  the  Chairman  has  that  power  to 
appoint  a  subcommittee?  A.  That  is  correct.” 
(J.  A.  185.) 

No  other  evidence  of  any  kind  was  introduced  by  the 
government  with  respect  to  the  power  of  the  Chairman 
of  the  Committee  to  appoint  the  subcommittee. 

Upon  that  record  the  government's  case  is  fatally  de¬ 
fective. 

The  Legislative  Reorganization  Act,  the  Rules  of  the 
House,  and  such  precedents  as  exist,  abundantly  establish 
the  foregoing. 

The  classic  statement  of  the  House  Rules  which  has 
remained  unaltered  from  the  time  when  Thomas  Jefferson 
wrote  the  original  manual  is : 

“A  majority  of  the  committee  constitutes  a  quorum 
for  business.”  (Elsynge’s  Method  of  Passing  Bills, 
11.)  (Sec.  409,  House  Rules  and  Manual,  80th 
Cong.) 

From  time  to  time  the  Speakers  of  the  House  have 
reaffirmed  the  basic  intent  of  the  rule. 

“A  quorum  of  the  committee  may  transact  busi¬ 
ness”  (Hines  Precedent,  Vol.  4,  4586) ;  “but  an 
actual  quorum  of  the  committee  must  be  present  to 
take  action  to  be  valid.”  (Speaker  Clark,  May  18, 
1918,  p.  6689;  Speaker  Gillett,  June  17,  1922,  p. 
8928.) 
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The  appointment  of  a  subcommittee  is,  of  course,  a 
very  important  kind  of  committee  action.1  That  is  indi¬ 
cated  by  the  many  precedents  which  from  the  earliest 
sessions  of  Congress  consistently  indicate  that  the  appoint¬ 
ment  of/or  authorization  for  the  appointment  of  sub¬ 
committees  are  acts  of  the  Committee.  Thus,  for  j  in¬ 
stance,  we  find  the  following  language: 

“The  House  authorized  a  subcommittee  of  the 
Committee  of  Elections  to  be  appointed  by  the  Com¬ 
mittee.  .  .  .”  (Hines  Precedent,  Vol.  3,  Sec. 

1754.)  (See  also  Hines  Precedent,  Vol.  3,  Secs. 
1757  and  1758;  Vol.  4,  Sec.  4577.)  (Emphasis 
ours.)  | 

j 

Consistent  with  these  precedents,  there  can  be  no  clearer 
indication  that  the  chairman  of  a  committee  has  only  that 
authority  which  is  expressly  given  to  him  by  the  commit¬ 
tee  itself,  than  the  language  in  so  recent  a  document  i  as 
the  Report  of  the  Joint  Committee  on  the  Organization;  of 
Congress — pursuant  to  House  Cong.  Res.  18 — Rep.  No. 
1011  in  Section  I,  subdivision  6  thereof. 

j 

“Every  chairman,  even  though  he  is  the  executive 
of  the  Committee,  should  be  bound  by  the  decisions 
of  its  members  as  expressed  in  regular  committee 
session.”  j 

j 

The  appointment  of  a  subcommittee  can  therefore  t>e, 
in  any  event,  only  the  act  of  the  committee  as  a  whole. 
Even  if  the  committee  may  delegate  to  its  chairman  the 
power  to  establish  a  subcommittee  and  to  select  its  per¬ 
sonnel.  that  delegation  of  power  must  be  the  act  of  the 
committee  as  a  whole.  No  law,  no  House  rule,  and  no 
precedent  can  be  found  which  would,  in  the  absence  of 
express  authority  by  the  House  of  Representatives  itself, 


1Surely,  the  qualitative  and  substantive  character  in  the  act  of 
appointing  a  subcommittee  is  greater  than  the  appointment  of  a 
clerical  staff.  Yet  the  latter  appointment  can  be  made  only  by  a 
majority  vote  of  the  Committee.  (Sec.  202c,  Legislative  Reorgani¬ 
zation  Act  of  1946.) 
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permit  a  member  of  a  committee,  even  if  he  be  its  chair¬ 
man,  to  act  for  the  committee  in  establishing  and  selecting 
a  subcommittee. 

In  the  record  here  there  is  no  evidence  of  any  act  by 
the  Committee.  Congressman  Thomas’  statement,  re¬ 
ferred  to  above,  that  he  had  the  authority  to  appoint  a  sub¬ 
committee,  is,  of  course,  a  conclusion  of  law  and  cannot 
substitute  for  evidence  showing  a  meeting  of  the  full 
committee  duly  called,  attended  by  at  least  a  quorum,  and 
authorizing  the  chairman  to  establish  and  select  a  sub¬ 
committee  for  the  specific  purpose  of  holding  the  hearing 
at  which  the  defendant  John  Howard  Lawson  testified. 

The  reasoning  behind  the  rules  referred  to  is  discussed 
in  cases  involving  committees,  some  of  which  were  public 
in  nature,  some  quasi-public,  and  some  private.  Reference 
is  made  to  these  authorities  solely  to  illustrate  the  principle 
that  authority  granted  to  a  body  requires  joint  action, 
that  individual  action  is  not  a  substitute  for  joint  action, 
and  that  the  delegating  body  has  the  right  to  expect  the 
fruit  of  joint  consideration  by  not  less  than  a  majority 
of  those  to  whom  the  subject  is  committed. 

Pennsylvania  Co.  v.  Cole ,  132  Fed.  668; 

Damon  v.  The  Inhabitants  of  Granby,  2  Pick.  (19 
Mass.)  345; 

The  case  of  St.  Mary's  Church,  7  Serg.  &  Rawle 
(28  Pa.)  517:  “The  rule  is  based  on  the  idea 
that  the  nature  of  the  act  to  be  done  or  the  busi¬ 
ness  to  be  transacted  is  such  that  the  principal 
desires  to  have  the  benefit  of  the  combined  ex¬ 
perience,  judgment,  discretion  or  ability  of  all 
of  the  agents” ; 

Dorsey  v.  Strand,  150  P.  2d  702,  705,  21  Wash. 
2d  217; 

Brown  v.  Dist.  of  Columbia,  127  U.  S.  579. 
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B.  It  Was  Error  for  the  Trial  Court  to  Permit  the  Govern¬ 
ment  to  Introduce  Oral  Evidence  in  an  Effort  to  Prove 
the  Appointment  of  a  Subcommittee. 

i 

Section  133(b)  of  the  Legislative  Reorganization  Act 
provides :  ;  |  j  ; 

“Each  such  committee  shall  keep  a  complete  record 
of  all  committee  action.  Such  record  shall  include 
a  record  of  the  votes  on  any  question  on  which  a 
record  vote  is  demanded  *  *  *” 

It  is  important  to  note  that  the  Legislative  Reorganiza¬ 
tion  Act  carefully  distinguishes  committee  records  from 
records  kept  by  the  member  serving  as  chairman.  $ec- 
tion  202(d)  provides:  j 

“All  committee  hearings’  records,  data,  charts,  and 
files  shall  be  kept  separate  and  distinct  from  the  con¬ 
gressional  office  records  of  the  member  serving  i  as 
chairman  of  the  committee,  and  such  records  shall;  be 
the  property  of  the  Congress  and  all  members  of  the 
committee  and  the  respective  Houses  shall  have  access 
to  such  records.  *  *  *” 

Where  the  law  requires  that  records  shall  be  kept  by  a 
public  body,  oral  testimony  of  its  action  is  not  admissible. 

The  effect  of  the  foregoing  rule  has  been  differently 
construed  by  different  courts.  One  line  of  authorities  holds 
that  where  a  public  body  is  required  by  law  to  keep  rec¬ 
ords,  it  can  only  act  by  means  of  making  a  record. 
( State  ex.  rel.  School  District  of  Afton  v.  Smith,  336 
Mo.  703,  80  S.  W.  2d  858;  People  v.  Cleveland,  271  Ill. 
226,  110  N.  E.  843.)  Consequently,  if  the  record  does  not 
exist,  the  body  has  not  acted  at  all;  and  the  question  of 
alternate  forms  of  proof  is  not  presented.  The  other  line 
of  authorities  holds  that  where  it  is  required  by  law  that 
records  shall  be  kept,  oral  evidence  of  the  action  of  the 
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public  body  is  admissible  only  after  the  absences  of  the 
official  records  has  been  satisfactorily  explained.  Ex¬ 
amples  of  this  line  of  authorities  are  collected  at  22  Corpus 
Juris  p.  982,  note  89,  and  include  State  v.  Dilworth,  80 
Mont.  Ill,  Penn-Ken.  Gas  &  Oil  Co.  v.  Warfield  Natural 
Gas,  137  F.  2d  871,  cert.  den.  320  U.  S.  800;  also  State 
ex  rel.  Johnson  v.  St.  Louis  etc.  Ry.,  286  S.  W.  360,  315 
Mo.  430.  In  either  event,  whether  the  one  line  or  the 
other  of  authorities  is  followed,  oral  evidence  in  the  first 
instance  of  action  by  a  public  body  required  by  law  to 
keep  records  is  inadmissible. 

The  purpose  of  the  rule  requiring  records  would,  of 
course,  be  frustrated  if  action  of  the  committee  could  be 
shown  by  oral  testimony. 

C.  The  Trial  Court  Committed  Reversible  Error  in  Failing 
to  Charge  That  the  Government  Must  Prove  Beyond  a 
Reasonable  Doubt  as  an  Essential  Element  of  the  Prose¬ 
cution  That  a  Validly  Constituted  Subcommittee  Was  in 
Attendance  at  the  Time  the  Appellant  Was  Sworn  and 
Testified. 

The  Court  denied  (J.  A.  347)  the  defendants  request 
that  the  jury  be  instructed  to  this  effect.  (Proposed  In¬ 
structions  37  to  48,  inclusive,  J.  A.  372-5.)  Instead  the 
Court  charged  the  jury  as  to  the  issues  submitted  to  it,  in 
which  charge  the  Court  did  not  refer  to  the  matter  of  the 
designation  of  the  subcommittee.  This  section  of  the 
charge  concluded: 

“Now,  those  are  the  elements  in  this  case,  and  the 
only  elements  in  this  case — the  committee  met,  there 
was  an  appearance  by  the  defendant,  a  question  asked, 
and  he  wilfully  refused  to  answer. ,f  (J.  A.  357.) 
(Emphasis  supplied.) 
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The  error  committed  by  the  Court  is  even  more  serious 
in  view  of  the  fact  that  the  Court  further  charged  that: 

“If  you  believe,  and  believe  beyond  a  reasonable 
doubt,  that  the  defendant  appeared  before  the  com¬ 
mittee — and  that  is  not  controverted  by  the  defense — 
that  he  was  sworn — and  that  is  not  controverted— and 
that  he  was  asked  some  questions — and  that  is;  not 
controverted — and  that  he  refused  to  answer  ques¬ 
tions,  it  is  your  duty  under  the  law  to  return  a  verdict 
of  guilty”  (J.  A.  358.) 

j 

The  appellant’s  exception  to  the  above  quoted  portions 
of  the  trial  court’s  charge  to  the  jury  was  overruled. 
(J.  A.  361.) 

i 

D.  The  Court  Erred  in  Quashing  Defendant’s  Subpoena 
Duces  Tecum  for  Production  of  the  Committee’s  Minutes 
Containing  the  Written  Record,  if  Any,  of  Action  by 
the  Committee  as  to  the  Creation  of  the  Subcommittee 
Before  Which  the  Defendant  Appeared. 

The  defendant  offered  to  show  by  the  Committee’s 
minutes,  if  they  were  produced  under  the  subpoena,  that 
the  subcommittee  was  not  a  lawfully  constituted  tribunal. 
(J.  A.  344.)  ! 

The  Court  stated: 

“I  cannot  conceive  that  there  are  minutes  in  their 
possession  that  would  show  this  committee  authorized 
this  subcommittee,  in  view  of  Public  Law  601”  |[R. 
515],  ! 

i 

and  granted  the  motion  to  quash  the  subpoena  directed  to 
their  production.  (J.  A.  346.) 

i 

»  i 

I 

i 

! 

i 

i 

i 

i 


— IIS— 


XL 

The  Court  Erred  in  Excluding  Defendant’s  Evidence 
That  the  Committee  Failed  to  Certify  to  the 
House  of  Representatives  All  of  the  Facts  Relat¬ 
ing  to  His  Alleged  Failure  to  Answer  an  Allegedly 
Pertinent  Question. 

The  certification  from  the  Committee  to  the  House  of 
Representatives  [Govt.  Ex.  No.  5,  J.  A.  382]  was  admitted 
for  the  limited  purpose  of  proving  the  fact  of  certification. 
(J.  A.  175-6.)  Defendant’s  Exhibit  4  for  identification 
(J.  A.  394),  consisting  of  a  telegraphic  notice  by  his  coun¬ 
sel  to  the  committee  that  a  motion  to  quash  would  be  made 
at  the  opening  of  the  hearing;  Defendant’s  Exhibit  5  for 
identification  (J.  A.  395),  consisting  of  the  motion  to 
quash;  Defendant’s  Exhibit  6  for  identification  (J.  A. 
406),  consisting  of  a  renewal  of  the  motion  to  quash,  and 
Defendant’s  Exhibit  7  for  identification  (J.  A.  409),  con¬ 
sisting  of  defendant’s  application  to  recall  certain  witnesses 
for  the  purpose  of  cross-examination,  were  excluded  by  the 
Court  (J.  A.  216.) 

The  defendant’s  prepared  statement  which  the  Com¬ 
mittee  rejected,  and  which  was  examined  by  the  Committee 
at  the  time  of  defendant’s  testimony,  was  not  submitted  by 
the  Committee  to  Congress.  (J.  A.  310.)  The  Court  also 
excluded  defendant’s  offer  to  show  that  Exhibits  for 
Identification  4,  5,  6  and  7  were  not  presented  to  or  con¬ 
sidered  by  the  House  of  Representatives.  (J.  A.  215, 
303-5.) 

The  congressional  procedures  for  bringing  a  recusant 
witness  before  a  court  for  punishment  for  contempt  were 
first  discussed  by  the  Supreme  Court  in  In  re  Chapman, 
166  U.  S.  661  at  667.  There  the  Court  said: 

“When  the  facts  are  reported  to  the  particular 
House,  the  question  or  questions  may  undoubtedly  be 
withdrawn  or  modified  or  the  presiding  officer  di¬ 
rected  not  to  certify.” 
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The  procedures  required  are  set  forth  in  the  Act  of 
June  22,  1938,  Chap.  594,  54  Stats.  942,  Rev.  Stats.l,  Sec. 
104;  U.  S.  C.,  Title  2,  Sec.  194.  The  statute  provides  for 
the  reporting  of  the  “fact  of  such  failure”  of  the  witness  to 
either  House  when  Congress  is  in  session.  |* 

The  purpose  of  the  statute  is  plain.  The  House,  not 
the  Committee,  is  to  determine  whether  a  witness  is  to  be 
prosecuted.  Furthermore,  the  witness  has  no  right  to 
appear  before  the  House.  He  is  denied  the  opportunity  to 
challenge  the  report.  The  House  must,  therefore,  haye  all 
of  the  facts,  not  a  selection  edited  by  members  of  the 
Committee.  j 

It  is  no  answer  to  this  defect  in  the  government’s' case 
to  say  that  the  certificate  of  the  House  may  not  be  chal¬ 
lenged  in  court.  ! 

In  view  of  the  fact  that  the  witness  has  no  right  to 
appear  before  the  House,  his  only  opportunity  to  challenge 
the  report  is  in  the  prosecution  for  contempt.  The  statute 
would  be  meaningless,  it  could  be  wholly  eliminated  from 
consideration  and  be  supplanted  by  a  House  resolution  un¬ 
less  it  were  intended  to  be  something  more  than  a  House 
rule.  Its  purpose  could  only  have  been  to  afford  protection 
to  a  witness.  That  protection  can  be  invoked  only  ini  the 
court.  | 

In  this  case  the  Committee  suppressed  from  the  House 
as  a  whole  the  statement  which  Mr.  Lawson  offered  and 
likewise  suppressed  evidence  of  the  efforts  of  his  couhsel 
to  require  the  Committee  to  extend  to  the  defendant  due 
process  in  the  matter  of  cross-examination  and  to  have  the 
Committee  consider  his  legal  objections  to  the  hearings. 

These  exclusions  were  substantial.  Even  apart  from 
the  proffered  statement,  the  Committee’s  rejection  of  the 
defendant’s  request  to  cross-examine  was  so  offensive  to 
the  commonly  held  sense  of  fair  play  and  the  denial  of  a 
right  so  essential  to  a  fair  hearing  that  the  House,  had  it 
been  in  possession  of  this  information,  might  well  have 
refused  to  certify. 

But  regardless  of  what  the  impact  of  these  omitted  facts 
might  have  been  the  Committee  was  required  to  include  all 
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of  the  facts  in  its  certification  to  the  House  of  Representa¬ 
tives.  When  it  failed  to  do  so,  it  failed  to  comply  with  the 
necessary  statutory  procedures  for  bringing  this  indict¬ 
ment. 

The  Chapman  case,  supra,  expressly  recognized  that  the 
failure  of  the  Committee  to  submit  to  the  House  a  report 
of  the  matters  before  the  Committee,  was  a  matter  of  de¬ 
fense  for  the  witness  when  made  a  defendant  in  a  separate 
criminal  prosecution.  (See  p.  667.) 

XII. 

The  Trial  Court  Erred  in  Denying  Defendant’s  Chal¬ 
lenge  and  Motion  to  Dismiss  the  Jury  Panel. 

A.  The  Statute. 

Title  11,  Section  1417,  of  the  Code  for  the  District  of 
Columbia,  relating  to  qualifications  for  jurors,  provides : 

“No  person  shall  be  competent  to  act  as  a  juror 
unless  he  be  a  citizen  of  the  United  States,  a  resident 
of  the  District  of  Columbia,  over  twenty-one  and 
under  sixty-five  years  of  age,  able  to  read  and  write 
and  to  understand  the  English  language,  and  a  good 
and  lawful  person,  who  has  never  been  convicted  of  a 
felony  or  a  misdemeanor  involving  moral  turpitude.” 

B.  The  Facts. 

In  the  District  of  Columbia  names  of  prospective  jurors 
are  selected  from  the  city  directory,  and  questionnaires  are 
sent  out  to  the  persons  so  selected.  (J.  A.  58-60.)  Ques¬ 
tionnaires  with  any  question  unanswered  are  returned  to 
prospective  jurors  for  completion.  The  jury  commissioner 
having  no  subpoena  power,  the  return  of  the  questionnaires 
depends  on  the  voluntary  action  of  the  persons  to  whom 
they  are  sent.  Some  questionnaires  are  not  returned. 
(J.  A.  62.) 

Question  No.  15  on  the  questionnaire  reads  as  follows: 
“Have  you  any  views  opposed  to  the  American  form  of 
government?”  This  question,  said  one  of  the  present  Com¬ 
missioners,  Colonel  Bliss,  was  handed  down  from  former 
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jury  commissions  and  has  never  been  considered  by  the 
present  membership  of  the  three-man  jury  commission.  If 
the  commissioners  were  considering  it  now  “we  might  put 
it  on  there  as  one  indicating  whether  a  person  was  a  good 
and  lawful  citizen.”  (J.  A.  87.)  j 

The  defense  subpoenaed  the  questionnaires  from  which 
the  jury  panel  utilized  in  the  Lawson  case  was  selected, 
including  questionnaires  of  persons  who  were  disqualified. 
The  jury  commissioner  reported  that  it  was  impossible  to 
bring  in  all  of  such  questionnaires  because  there  were  one 
hundred  twenty  thousand  of  them.  (J.  A.  59.)  He  stated, 
however,  that  he  had  selected  and  set  aside  in  his  office 
questionnaires  of  five  hundred  and  seventy-five,  being 
those  for  the  persons  certified  to  the  District  Court. 
Nevertheless,  the  trial  judge  refused  to  permit  the  jury 
commissioner  to  bring  them  into  court  or  to  allow  defense 
counsel  to  examine  them.  (J.  A.  59.)  However,  the  jury 
commissioner  presented  in  court  a  group  of  consecutive 
rejected  questionnaires  which  antedated  the  drawing  of  the 
jury  venire  utilized  in  this  case.  Defense  counsel  Were 
allowed  to  examine  these  questionnaires  and  to  question  the 
jury  commissioner  concerning  them.  (J.  A.  65-6,  Deft. 
Ex.  1.) 

The  jury  commissioner  testified  that  the  examination  of 
a  percentage  of  the  disqualified  questionnaires  would  give 
a  pretty  fair  picture  of  the  causes  for  rejection  and  that 
the  same  general  test  had  been  applied  to  all  the  question¬ 
naires  as  were  applied  to  those  which  he  brought  into  court. 
(J.  A.  64.) 

The  examination  of  Commissioner  Bliss  showed :  That 
prospective  jurors  are  rejected  because  of  lack  of  intelli¬ 
gence  as  determined  by  the  manner  in  which  the  question¬ 
naire  is  filled  out.  Thus,  if  the  prospective  juror’s  hand¬ 
writing  is  not  good,  he  may  be  rejected.  (J.  A.  65,  76, 
81.  83-5.  86-7.)  In  one  instance  a  juror  was  rejected 
because  the  handwriting  was  rounded  and  uniform  “lil^e  a 
child.”  (J.  A.  84.)  Mentality  is  also  judged  by  the  fact 
that  words  are  stricken  out,  that  there  is  an  incomplete 
date,  that  a  date  is  not  given,  or  that  a  person  incorrectly 
stated  his  age,  erring  by  a  few  months.  (J.  A.  74-5.) 

i 

I 

i 

I 
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One  prospective  juror  was  rejected  because  he  put  the 
answer  “Yes”  in  after  a  part  of  the  questionnaire  reading 
“If  a-  naturalized  citizen,”  which  part  the  jury  commis¬ 
sioner  said  did  not  call  for  an  answer,  thereby  demonstrat¬ 
ing  “the  general  intelligence”  of  the  juror  and  disqualify¬ 
ing  him.  (J.  A.  75-6.)  Yet,  in  another  instance,  where 
the  question  was  “If  your  answer  to  question  19  is  yes, 
give  city,  county  and  state,”  the  failure  of  the  prospective 
juror  to  say  “not  applicable”  constituted  a  basis  for  dis¬ 
qualification  because  of  lack  of  intelligence,  according  to 
the  jury  commissioner.  (J.  A.  80-1.) 

Misspelling  was  another  basis  for  disqualification.  (J.  A. 
76-8,  79-80.)*  In  other  instances  questionnaires  were 
rejected  because  they  were  messy  or  there  were  blots  on 
them  (J.  A.  78),  or  because  they  were  typewritten  and 
the  signatures  did  not  appear  to  be  well  formed.  (J.  A. 
79,  84-6.)  And  in  one  instance  the  disqualification  was 
based  on  the  fact  that  the  prospective  juror  had  written  the 
date  “January  26”  and  then  written  an  8  over  the  6.  (J.  A. 
82.)  The  witness  explained  all  of  the  foregoing  by  say¬ 
ing,  “It  is  merely  a  question  of  how  I  interpret  a  form  as 
to  intelligence  and  ability  to  serve  on  a  jury.”  (J.  A.  77.) 

The  jury  commissioner  testified  that  he  knew  of  no  case 
in  which  a  person  in  a  high  economic  classification  was 
disqualified  because  of  bad  handwriting  or  because  of  the 
manner  in  which  the  questionnaire  was  filled  out,  except 
one  man  whose  handwriting  indicated  he  had  palsy  and 
who  was  therefore  physically  disqualified.  (J.  A.  89-90.) 
When  it  was  pointed  out  to  the  jury  commissioner  that  all 
the  persons  disqualified  because  of  the  jury  commissioner’s 
interpretation  of  a  form  “as  to  intelligence  and  ability  to 
serve  on  a  jury”  were  in  the  lower  economic  brackets,  he 


♦Thus,  one  prospective  juror  was  disqualified  for  saying  he 
worked  for  the  “Everredy  Electrical  Shop/'  the  first  word  of  the 
name  of  the  shop  being  misspelled,  according  to  the  jury  commis¬ 
sioner  (J.  A.  85).  An  examination  of  the  Washington,  D.  C., 
telephone  book  shows  that  there  is  an  “Everredy  Electrical  Shop” 
doing  business  in  the  City  of  Washington. 
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said  the  fact  that  a  man  is  a  “cafeteria  worker”!  or  a 
“houseman”  would  affect  the  disqualification  only  !  “inci¬ 
dentally”  and  “only  indirectly”  (J.  A.  82-4);  that  when 
eligibility  was  considered,  occupation  “is  one  of  tfie  last 
things  I  look  at  in  reviewing  these  cases,”  that  it  is  given 
consideration  “finally  .  .  .  but  not  in  the  initial  stages.” 
(J.  A.  89-90.)  | 

i 

On  cross-examination  by  the  government,  it  was  shown 
that  a  number  of  persons  in  lower  economic  classifications 
were  on  the  jury  panel  then  being  utilized.  (J.  A.  92-6.) 
On  redirect,  the  defense  requested  the  production  of  the 
questionnaires  for  those  persons  in  order  to  prove!  that 
persons  in  the  lower  economic  categories  and  of  foreign 
birth  were  treated  differently  from  persons  in  the  higher 
economic  categories  of  American  birth,  where  both!  had 
poor  handwriting  or  otherwise  allegedly  exhibited  some 
lack  of  intelligence  by  the  manner  in  which  they  filled  out 
the  questionnaires.  The  Court  refused  counsel’s  request. 
(J.  A.  97-8.) 

*  • 

The  jury  commissioner  also  testified  that  jurors!  are 
selected  for  both  the  Municipal  Court  and  the  United 
States  District  Court  in  the  District  of  Columbia  at  the 
same  time  and  through  the  same  process.  Persons:  are 
disqualified  who  have  been  charged  with  misdemeanors 
because  that  might  affect  their  eligibility  as  jurors  in  the 
Municipal  Court.  (J.  A.  70-1,  82-3.)  Thus,  being  ar¬ 
rested  and  fined  $5.00  for  passing  a  stop  sign  or  for  fail¬ 
ing  to  give  the  right  of  way  constitutes  a  basis  for  dis¬ 
qualification  of  jurors  in  the  United  States  District  Court 
as  well  as  the  Municipal  Court.  (J.  A.  85-6.) 

Defendant’s  motion  and  challenge  being  denied,  the  de¬ 
fense  exhausted  its  peremptory  challenges  upon  the  selec¬ 
tion  of  the  jury  and  asked  for  additional  challenges,  which 
were  denied.  (J.  A.  166.) 

i 

i 

i 
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C.  The  Law. 

(1)  The  Scope  and  Purpose  of  the  Review  Herein 
Is  Established  by  Virtue  of  the  Appellate 
Court's  Power  of  Supervision  Over  the  Admin¬ 
istration  of  Justice  in  the  Trial  Court. 

It  is  now  established  that  the  method  of  selection  of 
jury  panels  and  jurors  by  the  District  Court  is  subject  to 
supervision  on  appeal  as  one  aspect  of  the  Appellate 
Court’s  power  of  supervision  over  the  administration  of 
justice  by  the  trial  court. 

Thiel  v.  Southern  Pacific  Co.,  328  U.  S.  217,  225. 

Referring  to  the  Thiel  case  and  other  cases  involving 
appeals  from  Federal  District  Courts,  the  Supreme  Court 
in  the  case  of  Fay  v.  New  York,  332  U.  S.  261,  said: 

“Over  federal  proceedings  we  may  exert  a  super¬ 
visory  power  with  greater  freedom  to  reflect  our  no¬ 
tions  of  good  policy  than  we  may  constitutionally 
exert  over  proceedings  in  state  courts,  and  these  ex¬ 
pressions  of  policy  are  not  necessarily  embodied  in  the 
concept  of  due  process.” 

Inasmuch  as  those  matters  which  are  embodied  in  the 
concept  of  due  process  must  of  necessity  be  included  in 
any  notions  of  “good  policy,”  the  cases  originating  in  both 
the  state  courts  and  the  federal  courts  are  applicable  here; 
the  broadest  rule  to  be  drawn  from  these  cases  constitutes 
the  measure  to  be  applied  to  the  selection  of  jurors  in  this 
case. 

(2)  The  Use  of  the  Questionnaires  Containing  the 
Question  Whether  the  Prospective  Juror  Holds 
Any  “Views  Opposed  to  the  American  Form  of 
Government”  Was  Improper  and  Invalidated 
the  Jury  Panel,  Particularly  in  the  Present 
Case. 

The  jury  questionnaire  sent  to  all  jurors  contained  the 
question,  “Have  you  any  views  opposed  to  the  American 
form  of  government?”  Any  prospective  juror  who  failed 
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to  return  the  questionnaire  was,  of  course,  not  considered 
for  jury  service.  Likewise,  any  prospective  juror  who  did 
not  answer  this  question  had  the  questionnaire  returned  to 
him  and  if  he  then  did  not  return  the  jury  questionnaire, 
he  was  not  considered  for  jury  service.  Thus,  a  reply  to 
this  question,  in  effect,  became  a  requirement  for,  jury 
service.  j 

Nowhere  in  the  statute  establishing  the  qualifications 
for  jury  service  is  there  any  reference  to  a  person’s  Views, 
unless  it  be  deemed  that  the  phrase  “good  and  lawful  per¬ 
son”  found  in  the  statute  refers  to  a  person’s  ideas  or 
beliefs.  It  is  submitted  that  this  phrase  is  intended  to 
deal  with  a  person’s  conduct  and  not  his  views,  and  that 
it  was  not  the  intention  of  Congress  to  make  eligibility  for 
jury  service  dependent  upon  a  complete  and  unqualified 
belief  that  the  American  form  of  government  is  so  perfect 
as  to  require  no  change  whatsoever.  Can  it  be  said;  that 
any  person  who  has  some  view  opposed  to  the  American 
form  of  government  is  not  a  good  and  lawful  person? 
What  are  “views  opposed  to  the  American  form  of  gov¬ 
ernment?”  There  are  those  who  will  argue  that  any;  per¬ 
son  who  challenges  the  doctrine  of  “state’s  rights”  is  op¬ 
posed  to  the  American  form  of  government;  others  would 
contend  that  individuals  who  support  the  allegedly  in¬ 
violable  right  of  a  state  to  discriminate  against  Negroes 
in  voting,  are  in  turn  opposed  to  the  American  form  of 
government.  j 

It  can  hardly  be  doubted  that  in  the  City  of  Washington 
there  are  many  persons  who  would  hesitate  to  answer  this 
question,  and  who  therefore  would  either  not  answer  it  in 
the  first  instance  or  would  fail  to  return  the  questionnaire 
because  of  the  presence  of  this  question.  The  fact  that  the 
question  is  apparently  made  a  test  for  jury  service!  in¬ 
evitably  instills  in  the  minds  of  the  prospective  juror  the 
concept  that  it  is  his  responsibility  not  merely  to  sustain, 
as  of  course  every  juror  must,  the  Constitution,  in  ac¬ 
cordance  with  the  instructions  of  the  Court,  but  that  there 
is  something  very  wrong  with  the  person  who  does  not 
believe  that  the  present  form  of  government  should  con¬ 
tinue  completely  unchanged.  The  prejudicial  effect  of  {his 
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question  in  the  instant  case,  where  the  charge  is  that  the 
defendant  refused  to  answer  a  question  as  to  whether  he 
was  or  ever  had  been  a  member  of  the  Communist  Party, 
cannot  be  doubted. 

The  case  of  Gideon  v.  U.  S.  (C.  C.  A.  8th,  1931),  52  F. 
2d  427,  is  a  Volstead  Act  case  in  which  a  challenge  was 
made  to  the  jury  panel  on  the  ground  that  a  questionnaire 
was  used  which  contained  the  following  questions :  “Ques¬ 
tion:  Are  you  a  member  of  any  church,  and,  if  so,  what 
denomination?”  “Question:  Are  you  in  favor  of  prohibi¬ 
tion?”  The  trial  court  denied  the  challenge.  In  reversing 
the  trial  court  the  Circuit  Court  said: 

“The  effect  of  the  questionnaire  upon  the  jurors 
must  have  been  baneful;  they  must  have  been  led  to 
believe  that  the  government  had  some  purpose  in 
asking  questions  about  their  beliefs,  and  was  keeping 
a  record  of  the  answers  for  future  use;  they  doubt¬ 
less  were  led  to  believe  also  that,  in  the  minds  of 
government  officials,  at  least,  their  usefulness  as 
jurors  was  in  some  way  affected  by  the  beliefs  about 
which  inquiry  was  made ;  and  it  is  not  impossible  that 
they  were  led  to  think  that  the  government  intended 
to  influence  them  in  their  beliefs.  Had  such  a  ques¬ 
tionnaire  been  sent  out  by  attorneys  for  some  of  the 
defendants  awaiting  trial,  we  cannot  doubt  that  the 
proceeding  would  have  been  open  to  severe  criticism. 
We  cannot  escape  the  conviction  that  the  sending  of 
the  questionnaire  under  the  guise  of  governmental 
authority  was  equally  reprehensible. 

“The  qualifications  of  a  juror  should  be  ascertained 
by  questioning  in  open  court  in  the  presence  of  the 
parties  interested  and  while  the  juror  is  under  oath. 
Secret  preliminary  questioning  is  unauthorized,  and, 
in  our  opinion,  should  not  be  encouraged.  It  is  open 
to  the  danger  of  many  and  serious  abuses,  and 
trenches  upon  the  broad  ground  of  fair  trial.”  (P. 
429.) 

Membership  in  the  Communist  Party  is  generally  con¬ 
sidered  as  involving  the  holding  of  some  views  opposed  to 
the  American  form  of  government.  The  defendant  here 
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was  charged  with  having  refused  to  answer  a  question  as 
to  his  membership  in  the  Community  Party,  and  the  evi¬ 
dence  showed  that  in  responding  to  the  question,  the  de¬ 
fendant  had  asserted  that  the  Committee  had  no  right  to 
ask  it.  Yet  he  was  forced  to  trial  before  a  jury  whose 
members  had  been  required,  as  a  condition  of  becoming 
jurors,  to  state  that  they  had  no  views  opposed  to  the 
American  form  of  government.  The  jurors  thus  selected 
were  likely  to  be  among  those  most  prejudiced  against  the 
position  taken  before  the  Committee  by  the  defendant. 
Furthermore,  by  reason  of  the  fact  that  they  had  been 
questioned  concerning  their  views,  the  jurors  had  been 
indoctrinated  with  the  concepts  that  such  a  question  would 
not  be  considered  objectionable  and  that  a  negative  answer 
to  the  question  was  required.  Such  a  jury  was  not  an 
impartial  jury  within  the  meaning  of  the  law. 

(3)  The  Defendant’s  Right  to  an  Impartial  Jury 
Drawn  From  a  Cross-Section  of  the  Community 
Was  Abrogated  by  the  Establishment  of  Quali¬ 
fications  for  Jury  Service  Other  Than  Those 
Required  by  Statute  and  Which  Limited  the 
Representative  Character  of  the  Jury. 

Title  11,  Section  1417,  of  the  District  of  Columbia  Code 
sets  forth  the  requirements  for  jury  service.  The  jonly 
intelligence  requirement  is  the  ability  “to  read  and  write 
and  to  understand  the  English  language.”  Yet  persons 
who  were  obviously  able  to  read,  write,  and  understand 
were  disqualified  because  they  had  not  met  the  alleged 
intelligence  standards  arbitrarily  applied  by  the  Jury  Com¬ 
mission.  ! 

i 

It  may  be  that  minor  technical  departures  from,  the 
method  of  jury  selection  prescribed  by  statute  should;  not 
invalidate  a  jury  panel.  However,  where  the  departure  is 
not  merely  technical  but  is  such  that  it  renders  the  jury 
panel  less  representative  than  it  would  be  if  the  statute 
were  followed,  the  result  is  prejudicial  and  it  must  not  be 
allowed. 

State  v.  District  Court,  86  Mont.  509,  284  Pac.  266; 

State  v.  Radon,  45  Wyo.  383,  19  P.  2d  177. 
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In  the  case  of  Reynolds  v.  State ,  199  Miss.  409,  24  So. 
2d  781,  jurors  were  eliminated  on  the  basis  of  ‘‘trying  to 
select  men  who  would  make  good  jurors.”  For  example, 
there  were  eliminated  “some  who,  on  account  of  old  age, 
or  being  out  of  the  county  on  some  kind  of  job,  or  maybe 
some  who  were  sick  or  had  sickness  in  their  home,  maybe 
some  in  the  service,  in  order  to  keep  so  many  from  being 
served  who  would  have  to  be  excused.”  In  holding  that 
the  panel  was  illegally  selected,  the  Court  said : 

“It  will  be  seen  that  in  effect  this  action  by  these 
officers  was  a  purging  or  revision  of  the  supervisor’s 
list  regularly  selected  and  for  which  action  by  the 
officers  there  is  no  sanction  of  law.” 

Here,  too,  there  was  a  purging  of  the  list  of  eligible 
jurors  rather  than  an  examination  of  the  questionnaires 
for  the  purpose  of  determining  whether  the  jurors  had  the 
qualifications  required  by  statute.  Cf.  Jackson  v.  Jordan, 
135  So.  138  (101  Fla.  616). 

Our  notions  “of  what  a  proper  jury  is  has  become  in¬ 
extricably  intertwined  with  the  idea  of  jury  trial”  and 
“.  .  .  have  developed  in  harmony  with  our  basic  con¬ 
cepts  of  a  democratic  society  and  a  representative  govern¬ 
ment.” 

Glosser  v.  U.  S.,  315  U.  S.  60,  85. 

No  hidebound  approach  can  appropriately  deal  with  such 
an  issue.  What  may  once  have  received  long  and  uncriti¬ 
cal  acceptance,  must  meet  anew  the  ever-present  challenge 
of  the  “basic  concepts  of  a  democratic  society.”  If  the 
system  used  for  selection  of  jury  panels  falls  short  of  this 
test,  its  use  may  not  be  permitted. 

A  jury  must  be  “a  body  fully  representative  of  the 
community.”  ( Smith  v.  Texas,  311  U.  S.  128.)  The  test 
is  not  whether  the  jury  panel  or  the  jury  contains,  or  does 
not  contain,  representatives  from  all  groups  in  the  com¬ 
munity;  rather  it  is  whether  there  has  been  discrimination 
against  any  group  whatsoever.  It  is  the  duty  of  those 
charged  with  the  selection  of  jury  panels  to  see  to  it  that 
discrimination  does  not  exist 

Thiel  v.  Southern  Pacific  Co.,  328  U.  S.  217. 
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Obviously,  officials  charged  with  choosing  jurors  may 
exercise  some  discretion  to  the  end  that  competent  jurors 
may  be  called.  But  they  must  not  allow  the  desire  for 
competent  jurors  to  lead  them  into  selections  which  do  not 
comport  with  the  concepts  of  the  jury  as  a  cross-section 
of  the  community.”  ( Glosser  v.  U.  S.,  315  U.  S.  60,  $5-6, 
86  L.  Ed.  680,  707.)  What  is  it  that  must  be  avoided? 

“Tendencies,  no  matter  how  slight,  toward  the  selec¬ 
tion  of  jurors  by  any  method  other  than  a  process 
which  will  insure  a  trial  by  a  representative  group  are 
undermining  processes  weakening  the  institution  of 
jury  trial,  and  should  be  sturdily  resisted.  That  the 
motives  influencing  such  tendencies  may  be  of  |  the 
best  must  not  blind  us  to  the  dangers  of  allowing  any 
encroachment  whatsoever  on  this  essential  right. 
Steps  innocently  taken  may  one  by  one  lead  toi  the 
irretrievable  impairment  of  substantial  liberties.”  j 
Glosser  v.  U.  S.,  supra. 

Likewise,  in  Smith  v.  Texas ,  311  U.  S.  128,  the  Court 
said:  j 

“If  there  has  been  discrimination,  whether  accom¬ 
plished  ingeniously,  or  ingenuously,  the  conviction 
cannot  stand.” 

In  this  case,  the  Jury  Commissioner  did  not  apply  the 
same  standard  in  determining  the  qualifications  of  persons 
in  higher  economic  brackets  that  he  applied  to  those  in 
lower  economic  brackets.  Persons  in  the  latter  category 
were  disqualified  because  of  poor  handwriting  or  the  man¬ 
ner  in  which  questionnaires  were  filled  out;  those  in  the 
higher  economic  classifications  were  not  so  disqualified. 
Regardless  of  motive  and  whether  the  system  of  selection 
be  denominated  ingenuous  or  ingenious,  the  result  is  the 
same — discrimination  against  those  in  the  lower  economic 
groups — a  method  of  selection  contrary  to  statute  and  not 

I 

i 


—130- 


calculated  to  obtain  a  jury  truly  representative  of  the  com¬ 
munity — a  method  of  selection  not  consistent  with  our 
concepts  of  the  democratic  process. 

As  the  Supreme  Court  said  in  the  Thiel  case,  were  the 
Court  to  allow  such  a  system  to  stand,  it  would  “encourage 
whatever  desires  those  responsible  for  the  selection  of  jury 
panels  may  have  to  discriminate  against  persons  of  low 
economic  and  social  status.  We  (the  court)  would  breathe 
life  into  any  latent  tendencies  to  establish  the  jury  as  the 
instrument  of  the  economically  and  socially  privileged.” 

(4)  The  Court  Erred  in  Refusing  to  Require  the 
Jury  Commissioner  to  Comply  With  the  Sub¬ 
poena  Duces  Tecum  Issued  by  the  Defendant, 
and  in  Ordering  the  Commissioner  Not  to  Com¬ 
ply  With  the  PoifrioN  Thereof  With  Which 
the  Commissioner  Was  Desirous  of  Complying. 

The  defense  subpoenaed  all  of  the  questionnaires,  includ¬ 
ing  those  of  disqualified  jurors,  from  which  the  panel  in 
the  case  had  been  chosen  and  later  requested  that  at  least 
certain  selected  representative  questionnaires  be  made 
available  in  the  trial.  The  Court  quashed  the  subpoena 
and  denied  defendant’s  request.  This  was  clear  error.  As 
is  stated  in  the  case  of  Glosser  v.  JJ.  S.,  supra,  315  U.  S. 
60,87: 

“.  .  .  it  is  error  to  refuse  to  hear  evidence  offered 
in  support  of  allegations  that  a  jury  was  improperly 
constituted.” 

It  would  seem  equally  clear  that  it  is  error  to  refuse  to 
require  the  jury  commissioner  to  produce  the  evidence  upon 
which  the  defense  of  necessity  must  rely  in  establishing 
that  a  jury  was  improperly  constituted. 
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XIII.  i 

I 

The  Court  Committed  Prejudicial  Error  in  Denying 
Defendant's  Motion  to  Transfer  the  Trial  From 
the  District  of  Columbia. 

I 

The  defendant  seasonably  filed  two  motions  under  Rule 
21(a)  of  the  Federal  Rules  of  Criminal  Procedure  to 
transfer  the  cause  from  the  District  of  Columbia.  !  The 
first  motion,  supported  by  the  affidavit  of  Robert  W. 
Kenny,  was  filed  in  January,  1948  (J.  A.  13-14), j  con¬ 
currently  with  the  filing  of  the  motions  to  dismiss  the 
indictment.  The  motion  to  transfer  was  denied.  There¬ 
after  and  prior  to  the  commencement  of  trial  and  prior  to 
the  impanelment  of  any  juror,  the  motion  was  renewed 
(J.  A.  19)  upon  the  basis  of  a  second  and  supplemental 
affidavit  of  Robert  W.  Kenny.  (J.  A.  20.)  This  second 
and  supplemental  affidavit  was  not  controverted  by  counter¬ 
affidavits  of  the  government.  The  second  motion  for 
transfer  was  likewise  denied. 

In  support  of  the  motion  for  transfer  the  defendant 
showed :  j 

1.  The  overwhelming  majority  of  all  men  and  women 
called  to  jury  duty  (grand  or  trial)  in  the  District  of 
Columbia  are  employees  of  the  Federal  Government  or 
closely  related  to  such  employees. 

2.  The  principal  prosecuting  agency  in  this  case  was 
the  House  Committee  on  Un-American  Activities,  with 
contempt  of  which  the  defendant  was  charged. 

3.  The  Committee  had  by  press  dispatches,  radio  an¬ 
nouncements,  published  statements,  and  other  widely  j  cir¬ 
culated  charges,  announced  that  it  would  seek  the  dis¬ 
charge  of  any  Federal  employee  whose  loyalty  was  in 
doubt;  and  the  Committee  publicly  asserted  that  any 
Federal  employee  who  expressed  sympathetic  association 

i 
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with  any  members  of  any  one  of  a  long  list  of  organiza¬ 
tions,  or  who  were  members  of  such  organizations,  were 
persons  of  doubtful  loyalty  who  should  thus  be  discharged. 

4.  The  organizations  of  which  the  defendant  was  an 
alleged  member  or  with  which  he  maintained  sympathetic 
association,  were  all  made  public  to  the  world  by  the 
Committee  via  the  press,  over  the  radio,  in  newsreels,  and 
official  publications  and  were  of  the  class  so  widely  de¬ 
nounced  by  the  committee. 

5.  The  Committee  had  called  publicly  for  the  discharge 
and  impeachment  even  of  the  highest  Government  officials 
who  allegedly  had  refused  to  perform  any  request  of  the 
Committee  for  information  on  government  employees,  and 
that  among  such  officials  whose  right  to  further  govern¬ 
ment  employment  was  thus  challenged  were  Attorney 
General  Clark  and  Secretary  of  Commerce  Harriman. 

6.  The  existence  of  fear  and  terror  among  government 
employees  as  a  result  of  this  Committee’s  activities  and  the 
dangers  besetting  any  such  employee  who  might  not  agree 
with  the  Committee  in  every  respect,  was  a  fact  of  wide¬ 
spread  and  common  knowledge  in  Washington;  and,  in 
support  thereof  the  statement  of  a  noted  commentator  who 
wrote  about  this  prevailing  fear  among  government  em¬ 
ployees  as  follows: 

“This  committee  has  been  used  to  frighten  and 
smear  Americans  who  really  believe  in  the  Constitu¬ 
tion  and  do  their  honest  best  to  live  up  to  it.  It  has 
been  used  as  political  blackmail.  It  has  been  used  to 
endanger  fear  in  the  minds  of  candidates  for  public 
office.  It  has  terrorized  government  employees,  more 
particidarly  those  depending  upon  the  will,  too  often 
erratic,  of  the  Congress.  Their  security  and  tenure 
of  office  can  be  endangered  by  the  ruthless  exercise 
of  power  by  an  irresponsible  witch-hunting  commit¬ 
tee  that  has  no  understanding  of  the  phrase,  self- 
restraint.”  (Emphasis  supplied.)  (Harold  L.  Ickes, 
writing  from  Washington,  in  a  syndicated  column  for 
June,  1947.) 


— 133— 


7.  That  in  addition  to  the  impact  of  the  activities  of 
this  Committee  upon  the  lives  of  Federal  employees,  dur¬ 
ing  1947  and  1948  and  when  this  cause  was  tried,  there 
was  in  effect  an  Executive  Order  No.  9835,  which  sub¬ 
jected  any  Federal  employee  to  discharge  who  evidenced 
“sympathetic  association”  with  any  organization  among 
which  were  many  organizations  publicly  supported  by  this 
defendant  for  many  years.  j 


8.  That  support  for  the  position  of  the  defendant  in 
this  contempt  proceeding  instigated  by  this  House  Com¬ 
mittee,  would  necessarily  be  evidence  of  some  sympathetic 
association  with  the  defendant  and  with  those  organiza¬ 
tions  the  defendant  supported;  it  would  at  least  be  such 
evidence,  (nay,  even  stronger  than  most  evidence  used  by 
this  Committee)  as  to  provoke  the  reasonable  fear  of  re¬ 
prisal  at  the  hand  of  the  Committee  which  on  much  more 
tenuous  grounds  had  pilloried  Doctor  Ernest  Condon, 
Attorney  General  Clark,  Secretary  of  Commerce  Harri- 
man,  and  Mrs.  Franklin  D.  Roosevelt.  j 

The  foregoing  matters  summarize  the  unchallenged 
supplementary  affidavit  in  support  of  the  motion  for  trans¬ 
fer.  But  the  motion  was  denied  on  the  strength  of  the 
Woods  case,  299  U.  S.  123.  j 


The  great  majority  of  all  persons  on  the  jury  panel 
from  which  the  trial  jury  in  the  case  at  bar  was  chosen, 
were  either  government  employees,  or  very  close  relatives 
of  such  employees.  Each  of  the  government  employees 
was  challenged  by  the  defendant  for  cause;  the  challenge 
was  denied  by  the  Court.  (J.  A.  166.)  A  like  challenge 
to  each  juror  having  a  close  relative  in  government  em¬ 
ployment  was  likewise  denied.  (J.  A.  166.) 

Having  exhausted  its  three  peremptory  challenges  be¬ 
cause  of  the  large  number  of  persons  on  the  panel  wiho 
were  government  employees,  or  near  relatives  of  govern¬ 
ment  employees,  the  defendant  asked  for  additional  per¬ 
emptory  challenges  which  were  denied.  (J.  A.  166.) 

The  defendant  contends  that  he  was  denied  the  protec¬ 
tion  of  the  Sixth  Amendment  to  the  Federal  Constitution 
in  that  the  trial  jury  consisting  as  it  did  of  government 
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employees,  and  close  relatives  of  such  employees,  was  not 
in  truth  and  in  fact,  an  impartial  jury,  in  the  light  of  the 
nature  and  character  of  this  particular  criminal  case,  and 
in  the  light  of  the  matters  set  out  in  the  affidavits  in  sup¬ 
port  of  the  motion  to  transfer. 

The  government  relies  upon  the  case  of  U.  S.  v.  Woods, 
299  U.  S.  123.  There  the  Supreme  Court  upheld  the 
validity  of  the  Act  of  Congress  (49  Stat.  at  Large  682), 
rendering  government  employees  no  longer  legally  in¬ 
eligible  for  jury  service  in  the  District.  But  careful  con¬ 
sideration  of  the  case  is  essential  to  its  proper  understand¬ 
ing,  and  serves  to  distinguish  it  from  the  case  at  bar. 
There  the  respondent  was  convicted  of  petty  larceny;  the 
larceny  was  from  a  store  of  a  private  corporation  (p. 
148.)  The  Court  went  on  to  state: 

“What  possible  interest  in  such  a  case  has  a  govern¬ 
mental  employee  different  from  that  of  any  citizen 
who  wishes  to  see  crime  punished  but  is  free  from  any 
bias  against  the  alleged  offender?” 

Then  the  Court  says : 

“It  is  said  that  particular  crimes  might  be  of  special 
interest  to  employees  in  certain  governmental  depart¬ 
ments,  as  for  example,  the  crime  of  counterfeiting,  to 
employees  of  the  Treasury.  But  when  we  consider 
the  range  of  offense  and  the  general  run  of  criminal 
prosecutions,  it  is  apparent  that  such  cases  of  special 
interest  would  be  exceptional”  (Emphasis  supplied.) 

We  submit  that  this  case,  under  the  circumstances  dis¬ 
closed,  is  of  special  interest  and  is  the  exceptional  case  re¬ 
ferred  to  by  the  majority  in  the  Woods  decision.  The 
injured  or  aggrieved  party  in  this  prosecution  is  not  a 
private  corporation  victimized  by  larceny,  but  a  Committee 
of  the  Congress,  which  at  the  very  time  of  this  trial  was 
establishing  conditions  for  government  employment,  and 
which  had  established  widely  published  standards  describ¬ 
ing  as  disloyal  and  unworthy  of  further  employment,  any 
Federal  employee  who  might  express  sympathetic  associa¬ 
tion  with  any  one  of  the  class  of  persons  to  which  defend- 
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ant  allegedly  belonged.  The  result  of  any  jury  vote  by 
such  Federal  employee  must  necessarily  constitute  either 
censure  of,  or  approbation  of  that  Committee  and  of  its 
activities;  and  such  a  vote  could  scarcely  be  taken  freely 
and  impartially  in  Washington,  D.  C.  by  government  em¬ 
ployees  before  whose  eyes  stood  the  resolution  promulgated 
by  this  same  House  Committee  on  January  2,  1947,  con¬ 
taining  this  warning  to  these  employees : 

“Resolved  that  the  Congress  create  an  independent 
Commission  with  authority  to  investigate  and  to  order 
the  discharge  of  any  employee  or  official  of  the  Fed¬ 
eral  government  whose  loyalty  to  the  United  States 
is  found  to  be  in  doubt” 

i 

Discharge  through  the  action  of  this  Committee  was 
threatened  for  any  government  employee  whose  loyalty 
was  “in  doubt” —  whether  actually  disloyal  or  not.  j  In 
such  a  strained  setting  can  it  be  argued  that  government 
employees  could  dispassionately  and  impartially  sit;  as 
jurors  on  a  case  wherein  the  activity  of  this  Committee 
was  involved  and  was  being  sharply  challenged  by  a  citizen 
who  had  long  challenged  the  standards  set  up  by  this  Com¬ 
mittee  and  who  had  repeatedly  criticized  the  Committee  in 
his  testimony  before  it  on  October  27,  1947,  when  he  was 
a  subpoenaed  witness,  and  which  testimony  was  the  heart 
of  this  criminal  contempt  case  which  the  government  em¬ 
ployee-juror  was  to  pass  upon?  The  rule  of  the  Crawford 
case,  212  U.  S.  at  p.  193-6,  is  the  rule  we  believe  should 
be  applied  to  this  exceptional  case  (incidentally,  the  Woods 
case  does  not  reverse  the  Crawford  case;  the  sweep  of  the 
Crawford  case  is  there  confined  to  “exceptional  cases,  but 
not  to  all  criminal  cases). 

Crawford  v.  U.  S.,  212  U.  S.  at  p.  193-6: 

“A  jury  composed  of  government  employees  where 
the  government  was  a  party  to  the  case  on  trial  would 
not  in  the  least  conduce  to  respect  for,  or  belief  in, 
the  fairness  of  the  system  of  trial  by  jury.  To  main- 
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tain  that  system  in  the  respect  and  affection  of  the 
citizens  of  this  country  it  is  requisite  that  the  jurors 
chosen  should  not  only  in  fact  be  fair  and  impartial, 
but  that  they  should  not  occupy  such  relation  to  either 
side  as  to  lead,  on  that  account  to  any  doubt  on  that 
subject.  .  .  . 

“Bias  or  prejudice  is  such  an  elusive  condition  of 
the  mind  that  it  is  most  difficult,  if  not  impossible,  to 
always  recognize  its  existence,  and  it  might  exist  in 
the  mind  of  one  (on  account  of  his  relations  with  one 
of  the  parties)  who  was  quite  positive  that  he  has 
no  bias,  and  said  that  he  was  perfectly  able  to  decide 
the  question  wholly  uninfluenced  by  anything  but  the 
evidence.  The  law,  therefore,  most  wisely  says  that, 
with  regard  to  some  of  the  relations  which  may  exist 
between  the  juror  and  one  of  the  parties,  bias,  is  im¬ 
plied,  and  evidence  of  its  actual  existence  need  not  be 
given. 

“The  position  of  the  juror  in  this  case  is  a  good 
instance  of  the  wisdom  of  the  rule.  His  position  was 
that  of  an  employee  who  received  a  salary  from  the 
United  States,  and  his  employment  was  valuable  to 
him,  not  so  much  for  the  salary  as  for  the  prospect 
such  employment  held  out  for  an  increase  in  his  busi¬ 
ness  from  the  people  who  might  at  first  come  to  his 
store  for  the  purchase  of  stamps,  etc.  It  need  not  be 
assumed  that  any  cessation  of  that  employment  would 
actually  follow  a  verdict  against  the  government.  It 
is  enough  that  it  might  possibly  be  the  case;  and 
the  juror  ought  not  to  occupy  a  position  of  that  na¬ 
ture  to  the  possible  injury  of  a  defendant  on  trial, 
even  though  he  should  swear  he  would  not  be  in¬ 
fluenced  by  his  relation  to  one  of  the  parties  to  the 
suit  in  giving  a  verdict.  It  was  error  to  overrule  the 
defendant’s  challenge  to  the  juror.”  (Emphasis  sup¬ 
plied.) 

The  effect  of  the  Woods  case  upon  the  decision  in  the 
case  at  bar  is  further  conditioned  by  the  grant  of  a  writ 
of  certiorari  by  the  Supreme  Court  on  April  19,  1948,  in 
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the  case  of  Frazier  v.  U.  S.  (No.  213,  Misc.  92  L.  Ed. 
Adv.  Op.  758),  in  which  case  there  is  involved  again  the 
question  of  the  qualification  of  a  Federal  employee  to  sit 
as  a  trial  juror  in  a  criminal  proceeding  affecting  directly 
one  of  the  departments  of  government.  The  case  is  as  yet 
undetermined,  but  indicates  that  the  problem  has  not  been 
laid  at  rest  forever  by  the  Woods  case. 

i 

In  any  event  there  was  no  showing  in  the  Woods  case 
of  the  very  probable  existence  of  bias  or  prejudice  on!  the 
part  of  the  government  employees,  as  against  the  particular 
defendant;  such  a  showing  was  made  in  the  case  at  bar  by 
the  affidavits  filed  in  support  of  the  motion,  portion^  of 
which  are  quoted  above.  (See  statement  Ickes  cited  above; 
and  see  “Washington  Witch-Hunt,”  by  Bert  Andrews, 
published  by  Random  House  1948.) 

The  showing  here  made  directly  invokes  the  principle 
underlying  Rule  21(a)  of  the  Federal  Rules  of  Criminal 
Procedure,  and  renders  apposite  the  rule  of  Peopti  v. 
Nathan ,  139  Misc.  (N.  Y.)  345,  249  N.  Y.  Supp.  395] 

“Obviously,  it  is  not  within  the  realm  of  possibility 
to  determine,  with  mathematical  accuracy,  the  ex¬ 
istence  of  prejudice  or  the  extent  thereof.  It  has  been 
held,  therefore,  that  the  true  test  is  not  the  mere  pos¬ 
sibility  of  selecting  an  apparently  unprejudiced  jury, 
but  whether  from  the  circumstances  of  a  particular 
case,  there  is  a  strong  probability  that  bias  exists  in 
the  community  where  the  indictments  are  pending.” 

Certainly  there  was  a  strong  probability  of  the  existence 
of  such  bias  on  the  part  of  government  employees,  caused 
by  the  activities  of  the  very  Congressional  Committee 
whose  conduct  was  drawn  into  question  in  this  particular 
case  where  the  issue  was  whether  defendant  had  inten¬ 
tionally  and  deliberately  refused  to  answer  a  question  put 
to  him  by  that  Committee. 

i 

i 

I 

i 

i 

j 

i 
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XIV. 

The  Court  Committed  Prejudicial  Error  as  a  Result 
of  (A)  the  Method  Employed  in  Impanelling  the 
Trial  Jury,  and  (B)  the  Denial  of  Defendant’s 
Challenges  to  Government  Employees  for  Cause, 
and  (C)  the  Refusal  to  Grant  the  Defendant  Ad¬ 
ditional  Peremptory  Challenges,  and  (D)  the  Re¬ 
fusal  to  Allow  Defendant  to  Put  Certain  Material 
Questions  on  Voir  Dire  to  Proposed  Jurors. 

Even  if  it  be  contended  that  government  employment 
did  not  operate  in  this  particular  case  as  a  disqualification 
as  a  matter  of  law,  nevertheless  under  the  Woods  case, 
the  Court  owed  the  duty  to  the  defendant  to  allow  the 
fullest  possible  inquiry  as  to  actual  bias  because  of  such 
government  employment.  As  the  Supreme  Court  there 
said: 

‘‘We  repeat  that  we  are  not  dealing  with  actual 
bias,  and,  until  the  contrary  appears,  we  must  assume 
that  the  Courts  of  the  District,  with  power  fully  ade¬ 
quate  to  the  occasion,  will  be  most  careful  in  those 
special  instances,  where  circumstances  suggest  that 
any  partiality  may  exist,  to  safeguard  the  just  in¬ 
terests  of  the  accused  ...  In  dealing  with  an 
employee  of  the  government,  the  Court  would  prop¬ 
erly  be  solicitous  to  discover  whether  in  view  of  the 
nature  or  the  circumstance  of  his  employment,  or  of 
the  relation  of  the  particular  governmental  activity 
to  the  matters  involved  in  the  prosecution  or  other¬ 
wise,  he  had  actual  bias,  and,  if  he  had,  to  disqualify 
him.” 

Here  the  Court  was  neither  “careful  to  safeguard  the 
just  interests  of  the  accused,”  nor  “solicitous  to  discover 
whether  in  view  of  the  nature  or  circumstances  of  his  em- 
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ployment  or  of  the  relationship  to  the  particular  govern¬ 
mental  activity  he  had  actual  bias”  because: 

(1)  The  Court  carefully  screened  every  single 
question  on  voir  dire  which  the  defense  was  allowed 
*  to  put  to  a  proposed  juror;  every  proposed  question 
was  first  submitted  to  the  Court  by  the  defense  in 
writing,  and  the  slightest  deviation  from  the  written 
question  brought  censure  before  the  jury  upon  de¬ 
fense  counsel;  but  the  government  was  permitted  to 
put  its  questions  directly  to  the  proposed  jury  without 
first  submitting  them  in  writing  either  to  the  Court 
or  the  other  side : 

(a)  See  J.  A.  100-18  showing  the  “fine-tooth-cqmb” 

manner  in  which  the  Court  scrutinized  every 
word  in  every  question  which  the  defense  pro¬ 
posed  to  ask  each  prospective  juror,  changing 
many  questions  and  refusing  to  allow  the;  de¬ 
fendant  to  put  to  the  venire  proposed  questions 

on  voir  dire  numbers  12,  13,  15,  18,  19,  20;  21, 

22,  23,  24,  40,  42,  43,  44,  45,  46,  47,  48,  58;  61, 

65,  66,  67,  68,  69,  77,  78,  79,  80,  81,  82,  83;  85, 

86,  87,  88,  89,  90,  91  and  92.  (J.  A.  32-42.) 

But  the  prosecution  was  allowed  to  put  its  ques¬ 
tions  directly  to  the  proposed  jurors  without ; first 
submitting  them  in  writing.  (J.  A.  100,  119-29, 
130.) 

(b)  The  slightest  deviation  from  the  written  form 
of  the  defense  question  brought  censure. 

“Mr.  Kenny :  Do  you  believe  that  a  man,  who, 
it  is  claimed,  is  a  member  of  the  Communist 
Party  has  any  lesser  right  with  respect  to!  his 
political  affiliation  than  a  man  who,  it  is  claitned, 
is  a  member  of  any  political  party? 

(No  response). 

“The  Court:  Mr.  Kenny,  I  must  insist  that 
you  ask  the  question  and  not  repeat  it  in  other 
language”  (J.  A.  138.) 


l 
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(c)  Nor  could  a  question  be  repeated  by  the  defense 
— even  though  the  venireman  asked  that  the  ques¬ 
tion  be  repeated: 

“  ‘Are  you  now,  or  have  you  ever  been,  a 
member  of  the  Communist  Party?' 

Each  of  you  individually  think  that  over. 
Would  it  make  any  difference  in  your  frame  of 
mind  in  judging  a  man  who  refused  to  answer 
the  question: 

‘Are  you  now,  or  have  you  ever  been,  a  mem¬ 
ber  of  the  Democratic  or  Republican  Party?’ 

A  Venireman:  Would  you  repeat  that  entire 
question? 

Mr.  Kenny:  Thank  you.  I  thank  you  for 
your  attention  to  that  question.  I  will  concede 
that  it  is  a  long,  involved  question,  but  it  is  a 
critical  one. 

Supposing  that  a  man  were  charged  with  con¬ 
tempt  of  Congress  for  allegedly  refusing  to  an¬ 
swer  the  question:  ' 

‘Are  you  now,  or  have  you  ever  been,  a  member 
of  the  Republican  or  Democratic  Party?’ 

Now,  would  your  attitude  or  frame  of  mind 
toward  such  a  defendant  be  any  different  than 
your  attitude  or  frame  of  mind  toward  Mr.  Law- 
son,  who  is  here  charged  with  refusing  to  answer 
the  question: 

‘Are  you  now,  or  have  you  ever  been,  a  mem¬ 
ber  of  the  Communist  Party?’ 

The  Court:  Let  us  not  repeat  that  question. 
It  has  been  repeated. 

Mr.  Kenny:  I  shall  not,  your  Honor.”  (J. 
A.  137-8.) 
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(2)  The  defense  desired  to  have  the  proposed 
jurors  in  the  box  so  that  it  could  see  them,  their  re¬ 
sponses  and  their  demeanor,  while  answering.  (J.  A. 
121-2.) 

! 

The  following  transpired: 

“Mr.  Kenny:  Your  Honor,  I  understand  the 
procedure  was  that  we  would  have  the  jurors  in 
the  box. 

The  Court:  I  don’t  do  that.  I  qualify  the 
panel  as  it  is  and  not  go  through  it  two  or  three 
times.  If  you  get  12  in  the  box  and  six  are 
excused  for  cause,  you  have  to  bring  up  six  more 
and  go  through  it  all  again. 

Mr.  Kenny:  I  accede  to  Your  Honor’s  rul¬ 
ing,  but  I  respectfully  object  to  it  because  we 
think  the  defendant’s  rights  are  not  protected 
unless  the  jurors  are  individually  in  the  bbx  so 
that  we  may  identify  the  jurors  and  speak  with 
them  and  know  what  jurors  we  are  addressing 
ourselves  to. 

i 

The  Court:  Well,  they  are  right  back  there; 
you  can  talk  to  them  and  take  a  look  at  them. 
Proceed.” 

i 

The  defense  tried  to  show  the  difficulty  in  selecting  the 
jury  with  them  sitting  “right  back  there”  by  describ¬ 
ing  the  physical  condition  of  the  courtroom;  this  ef¬ 
fort  brought  sharp  criticism  from  the  Court  ( j.  A. 
130-2) :  ! 

“Mr.  Katz:  We  want  the  record  to  show  our 
objection  to  the  process  by  which  Mr.  Hitzi  pro¬ 
posed  questions  orally  to  the  panel  without  our 
having  had  an  opportunity  in  advance  to  inter¬ 
pose  objections  to  those  questions,  in  the  manner 
in  which  the  defense  proceeded — that  is,  submit¬ 
ting  an  outline  list  of  proposed  questions  tb  the 
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Government,  the  Court  permitting  the  Govern¬ 
ment  to  be  heard,  and  the  Court  ruling  on  the 
precise  questions  which  the  counsel  for  the  de¬ 
fense  could  ask,  before  any  questions  were  put 
to  the  jury. 

The  Court:  Very  well. 

Mr.  Katz:  We  should  like  the  record,  fur¬ 
ther,  Judge  Curran,  if  you  will  be  kind  enough  to 
do  so,  to  contain  some  graphic  depiction  of  the 
physical  surroundings  of  the  courtroom,  showing 
where  the  defendant  sat  while  Mr.  Hitz  interro¬ 
gated  the  panel  and  where  the  panel  itself  sat, 
so  that  our  record,  if  there  is  an  appeal,  may  be 
presented  in  the  form  of  giving  the  reviewing 
court  as  visually  as  possible  the  picturization  of 
the  setting.  We  should  like  to  have  the  record 
show,  Mr.  Hitz,  if  you  will  agree  that  this  is  the 
physical  setup,  that  the  panel — proposed  jurors — 
sat  in  the  rear  of  this  courtroom,  which  is  the 
Department  No.  3;  that  between  the  panel  of 
proposed  jurors  and  the  defendant  there  was  a 
row,  and  there  is  a  row,  of  seats  occupied  by 
ladies  and  gentlemen  of  the  press;  that  between 
the  panel — proposed  jurors — and  the  ladies  and 
gentlemen  of  the  press  there  is  an  aisle;  that 
there  is  then  an  aisle  between  the  ladies  and 
gentlemen  of  the  press  and  the  counsel  table,  at 
which  the  defendant  and  his  counsel  sit ;  and  that 
for  the  defendant  to  see  the  panel  of  jurors,  he 
must  look  past  this  row  of  newspaper  men  and 
women. 

The  record  should  show  our  request  that  the 
impanelment  of  the  jury  take  place  in  the  form 
as  follows :  of  having  the  proposed  jurymen  take 
the  box  and  be  seated — 
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i 

The  Court:  Now,  look,  I  am  conducting  this 
trial.  i 

Mr.  Katz:  I  am  not  suggesting  that  you  are 
not 

I 

The  Court :  I  do  not  want  any  more  reference 
to  that.  I  run  this  court  in  the  way  I  ideem 
proper. 

Mr.  Katz:  I  do  not  want  to  imply  that  you 
do  not 

The  Court:  I  do  not  want  any  more  reference 
to  the  courtroom,  the  jurors,  or  where  the  de¬ 
fendant  sat 

Mr.  Katz :  With  that  ruling,  I  shall,  of  course, 
refrain  from  making  the  statement  which  I  should 
otherwise  wish  to  make  to  complete  the  record. 

The  Court:  Very  well.  Let  us  proceed” 

Following  such  a  circumscribed  process  of  jury  selection, 
the  Court  denied  the  defendant's  challenge  to  the  Govern¬ 
ment  employee  jurors  (J.  A.  166),  and  denied  the  defense 
request  for  additional  peremptory  challenges  so  that  it 
might  attempt  to  get  non-government  employees  into  the 
jury  box.  (J.  A.  166.) 

j 

This  was  a  far  cry  from  that  solicitous  district!  trial 
judge  envisioned  by  our  Supreme  Court  in  the  Woods  case 
— “careful  to  safeguard  the  just  interest  of  the  accused” 
and  “solicitous  to  discover”  whether  the  government  em¬ 
ployee  did  in  fact  have  actual  bias.  It  is  difficult  enough 
ordinarily  to  ferret  out  that  elusive  and  subjective  condi¬ 
tion — bias — ;  it  became  impossible  to  do  so  under  the  proc¬ 
ess  directed  and  the  rulings  made  in  the  case  at  bar.  j 

i 

i 

j 
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XV. 

It  Was  Error  for  the  Trial  Court  to  Refuse  to  Dis¬ 
qualify  Himself  Following  the  Filing  of  the  Ap¬ 
pellant’s  Affidavit  of  Bias  and  Prejudice. 

Immediately  after  the  cause  was  transferred  for  trial  by 
the  presiding  judge  to  Mr.  Justice  Curran,  defendant  filed 
an  affidavit  of  bias  and  prejudice,  asserting  that  the  said 
judge  had,  immediately  prior  to  his  elevation  to  the  bench, 
been  the  United  States  Attorney  for  the  District  of  Colum¬ 
bia,  and  as  such  had  represented  the  House  Committee  on 
Un-American  Activities  and  had  given  advice  to  that  Com¬ 
mittee  in  connection  with  certain  prosecutions  for  contempt 
of  said  Committee;  the  appellant  contended  that  since  this 
case  involved  that  same  House  Committee  and  involved 
charges  not  substantially  dissimilar  from  earlier  contempts 
which  had  been  prosecuted  by  the  office  headed  by  the  then 
District  Attorney,  the  present  Mr.  Justice  Curran,  that 
under  28  U.  S.  C.  24  and  25,  the  said  trial  judge  should 
have  disqualified  himself. 

On  April  13,  1948,  and  immediately  after  the  said  ruling 
of  the  trial  judge,  appellant  filed  a  petition  for  mandamus 
and  for  leave  to  file  petition  for  writ  of  prohibition  in  this 
Court  (Miscellaneous  No.  142,  U.  S.  App.  D.  C.,  April 
13,  1948) ;  the  petitions  were  denied  by  this  Court  without 
written  opinion.  This  point  will  not  be  argued  herein  at 
length.  Appellant  does  assert,  however,  that  a  disqualify¬ 
ing  interest  exists  on  the  part  of  a  trial  judge  in  a  criminal 
prosecution  where  that  trial  judge  has  represented  the 
very  governmental  agency  involved  before  him  and  where 
the  subject  matter  is  one  as  to  which  he  has  advised  that 
agency  concerning  its  powers  and  the  nature  of  the  rights 
of  witnesses  before  it. 

Finally,  it  is  to  be  noted  that  the  answering  affidavit 
filed  in  opposition  to  the  petition  for  mandamus  did  not 
deny  that  said  Justice  Curran  had  prosecuted  similar  cases 
involving  the  same  agency,  but  merely  asserted  that  the 
prosecution  was  not  actually  managed  and  handled  by  Mr. 
Justice  Curran,  having  been  managed  and  handled  instead 
by  one  of  his  subordinates.  This  was,  of  course,  complete¬ 
ly  insufficient  to  reach  the  point  of  “interest” 
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XVI.  ! 

Defendant’s  Motion  to  Dismiss  the  Indictment  (J.  A. 
6,  11),  Motions  for  Acquittal  (J.  A.  296-300,  341- 
2),  and  Motion  for  a  New  Trial  (J.  A.  44)  Were 
Erroneously  Denied. 

1 

The  errors  committed  by  the  Court  in  denying  the  afore¬ 
said  motions  are  fully  covered  in  the  other  points  in  this 
brief  and  will  not  be  repeated  here.  The  motion  for  new 
trial  should  have  been  granted  for  the  reason,  if  no  other, 
that  the  verdict  was  not  supported  by  substantial  evidence. 

xvn.  i 

I 

The  Trial  Court  Committed  Prejudicial  Error  in 
Quashing  Defendant’s  Subpoenas  Duces  Tecum 
(J.  A.  318-28,  345-6). 

i 

The  materiality  of  the  evidence  called  for  by  defendant’s 
subpoenas  duces  tecum  is  fully  covered  in  the  various  points 
of  this  brief  and  need  not  be  repeated  here. 

i 

Conclusion. 

L 

American  democracy  is  no  accident;  it  is  the  majestic 
product  of  a  vigorous,  experimental  and  passionate  his¬ 
tory.  This  nation  came  into  existence  as  the  result  of  a . 
purposeful  struggle  against  governmental  tyranny.  The 
heritage  of  Thomas  Jefferson — “Rebellion  to  Tyrants  is 
obedience  to  God” — remains  with  us,  embodied  in  our  in¬ 
stitutions  and  traditions.  The  spirit  of  Inquisition,  which 
was  abjured  in  the  Declaration  of  Independence,  has  al¬ 
ways  been  obnoxious  to  our  political  and  social  life.  Equal¬ 
ly,  it  has  found  no  tolerance  in  our  legal  codes,  our  lOgal 
traditions,  our  juridical  morality.  Due  process  has  meant 
a  fair,  legal  process.  Liberty  has  meant  genuine,  concrete 
liberty  for  the  individual  citizen — his  right  to  freedom 
from  search  and  seizure,  his  right  to  privacy,  his  right  to 
be  free  of  persecutory  inquisition  on  ground  of  race,  color 
creed,  political  opinion  or  association. 
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This  traditional,  tolerant,  flexible  democracy  must  not 
be  sapped,  calcified  or  corrupted.  A  few  men,  temporarily 
in  the  seat  of  government,  have  promulgated  the  validity 
of  inquisitorial  procedures  into  the  lives  and  beliefs  of 
citizens.  Armed  with  their  own  prejudices,  with  their 
own  rules  of  procedure,  with  the  power  and  dignity  of 
Congress,  they  tried  to  become  the  censors  of  the  nation's 
thought.  That  which  the  sobriety  of  our  law,  the  majesty 
of  our  Constitution,  the  heart-blood  of  our  tradition,  all 
reject — was  practiced  with  impunity  in  the  stifling  at¬ 
mosphere  of  a  fomented  hysteria. 

The  daily  newspapers  attest  to  the  resurrection  in 
America  of  the  infamous  Star  Chambers  of  England.  The 
House  Committee  on  Un-American  Activities  of  the 
Eightieth  Congress  sat  in  judgment  upon  the  conduct  and 
opinions  of  all  citizens,  assuming  the  license  to  conduct 
trials  by  headline,  to  render  verdicts  without  evidence  or 
cross-examination,  to  prosecute,  vilify  and  promote  the 
economic  blacklist  of  individuals  in  its  disfavor — and  all 
of  this  under  the  guise  of  an  inquiry  for  the  purpose  of 
proposing  legislation. 

This  public  infamy  is  neither  capricious  nor  the  acci¬ 
dental  by-product  of  other  effort.  The  conduct  of  this 
committee  over  years  reveals  a  sober,  calculated  and  sinis¬ 
ter  purpose,  namely:  to  frighten  and  coerce  the  citizenry 
into  a  new  concept  of  loyalty  to  the  state.  The  nature  of 
this  new,  demanded  loyalty  has  been  well  described: 

“What  is  the  new  loyalty?  It  is,  above  all,  con¬ 
formity.  It  is  the  uncritical  and  unquestioning  ac¬ 
ceptance  of  America  as  it  is — the  political  institutions, 
the  social  relationships,  the  economic  practices.” 
(Prof.  Henry  Steele  Commager,  Harper's  Magazine, 
Sept,  1947.) 

The  bitter  price  of  these  inquisitorial  activities,  if  left 
uncurbed,  will  be  paid  by  the  entire  nation.  The  current 
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victims  of  this  Committee  (and  of  its  increasing  number 
of  emulators  in  city,  county  and  state),  are  only  the  first, 
minor  casualties  of  a  vaster  tragedy  to  come.  The  latter 
has  already  been  envisioned  by  the  Supreme  Court:  j 


“Those  who  begin  coercive  elimination  of  dissent 
soon  find  themselves  eliminating  dissenters.  Com- 


um- 


pulsory  unification  of  opinion  achieves  only  the 
fication  of  the  graveyard.”  ( Board  of  Education  v. 
Barnette ,  319  U.  S.  624,  641-642  (1943).) 


i 

The  impact  of  these  inquisitorial  procedures,  and  of  the 
atmosphere  they  engender,  is  already  seriously  destructive 
to  the  national  fabric.  Tolerance  yields  before  suspicion, 
mob  violence,  consorship.  In  Philadelphia  the  police!  raid 
book-stores  without  warrant;  in  New  York  hitherto  ac¬ 
ceptable  volumes  are  suddenly  removed  from  school  li¬ 
braries;  in  a  dozen  universities  learned  men  are  dismissed 
for  holding  “wrong”  opinions;  radio  commentators  in¬ 
imical  to  the  House  Committee  are  dropped  from  'net¬ 
works.  These  are  but  a  few  examples  of  the  plague 
spots  now  visible  on  the  body  of  the  community. 


Particularly  in  the  fields  of  ideas,  of  scientific  investiga¬ 
tion,  of  cultural  and  literary  production,  our  traditional 
free  exchange  and  free  creation  are  rapidly  giving  way  to 
suspicion,  fear,  silence,  withdrawal.  This  situation  is 
attested  to  by  the  leading  professionals  within  those  fields. 

“Atlantic  City,  N.  J.,  Mar.  19,  1948. 

“Five  of  America’s  leading  scientific  societies,  meet¬ 
ing  here  as  constituent  members  of  the  Federation 
of  American  Societies  for  Experimental  Biology, 
adopted  resolutions  at  membership  meetings  today 
‘deploring  the  actions  and  procedures’  of  the  Con¬ 
gressional  Committee  on  un-American  Activities  as 
‘inimical  to  the  nation’s  good’  .  .  .  ‘The  effective 
use  of  scientific  manpower  in  Government  positions 
is  endangered  .  .  ”  (N.  Y.  Times,  March  20, 

1948.) 
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This  calamitous  impact  in  the  field  of  science  has  its 
counterpart  in  literature  and  the  arts : 

Statement  by  132  members  of  the  National  Insti¬ 
tute  of  Arts  and  Letters,  Feb.,  1948. 

“To  the  Speaker  of  the  House  of  Representatives. 
Sir: 

We,  the  undersigned,  a  group  of  members  of  the 
National  Institute  of  Arts  and  Letters,  an  honorary 
organization  of  American  writers,  artists  and  musi¬ 
cians,  protest  against  the  methods  employed  by  the 
Committee  on  un-American  Activities  in  its  examina¬ 
tion  of  certain  writers  recently  summoned  before  it 
.  .  .  The  right  of  any  American  to  think  as  he 

pleases  and  to  say  what  he  thinks  is  a  right  of  par¬ 
ticular  importance  to  us  because  upon  it  rests  the 
freedom  of  the  creative  artist  and,  by  consequence,  the 
vitality  of  the  creative  arts.  The  methods  employed 
by  the  Committee  on  Un-American  Activities  result 
in  an  indirect  form  of  censorship.  This  is  proved  by 
the  recent  action  of  the  motion  picture  industry  in 
blacklisting  the  writers  who  defied  the  committee. 
Such  censorship,  even  in  the  case  of  those  whose 
political  beliefs  we  vigorously  oppose,  endangers  the 
very  structure  of  our  traditional  free  art  and  free 
literature  in  the  United  States.”  (Author's  League 
Bulletin,  March,  1948.) 

Sentiments  similar  to  the  above  have  been  vigorously 
expressed  by  the  Authors  League  of  America,  by  assembled 
professionals  in  the  arts  all  over  the  nation.  The  concrete 
result  of  this  intimidation  and  indirect  censorship  by  the 
House  Committee  has  best  been  expressed  by  William 
Wyler,  distinguished  motion  picture  director,  winner  of 
the  1946  Academy  Award  for  direction  of  the  film,  “The 
Best  Years  of  Our  Lives”:  “I  wouldn't  be  allowed  to 
make  The  Best  Years  of  Our  Lives  in  Hollywood  today.” 
(Radio  broadcast,  October  26,  1947.) 


i 
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At  this  truly  grave  moment  in  our  nation's  growth  it  is 
in  the  power  of  this  Court  to  speak  forthrightly  !in  the 
language  of  Coke,  Camden,  and  Bradley,  in  the  language 
of  the  many  illustrious  jurists  for  whom  the  frenzy  ;of  the 
political  market  place  never  blurred  the  meaning  of  free¬ 
dom.  I  * 


“Under  our  constitutional  system  courts  stand 
against  any  winds  that  blow  as  havens  of  refuge  for 
those  who  might  otherwise  suffer  because  they  are 
helpless,  weak,  outnumbered,  or  because  they  are  non- 
conforming  victims  of  prejudice  and  public  excite¬ 
ment.  *  *  *  No  higher  duty,  nor  more  solemn 

responsibility,  rests  upon  this  Court,  than  that  of 
translating  into  living  law  and  maintaining  this  con¬ 
stitutional  shield  deliberately  planned  and  inscribed 
for  the  benefit  of  every  human  being  subject  to  our 
Constitution — of  whatever  race,  creed  or  persuasion.” 
( Chambers  v.  Florida ,  309  U.  S.  227,  241  (1940).) 


What  is  required  at  this  moment  of  this  Court  is  not 
innovation,  but  rather  a  restatement  of  the  glowing  prin¬ 
ciples  by  which  the  history  of  the  western  world  has  given 
dignity  to  its  citizens :  j 

“Historical  liberties  and  privileges  are  not  to  bend 
from  day  to  day  because  of  some  accident  of  imme¬ 
diate  overwhelming  interest  which  appeals  to  the  feel¬ 
ings  and  distorts  the  judgment.  A  community  whose 
judges  would  be  willing  to  give  it  whatever  law  might 
gratify  the  impulse  of  the  moment  would  find  in  the 
end  that  it  had  paid  too  high  a  price.”  (Cardozq,  J., 
Matter  of  Doyle ,  25 7  N.  Y.  268.) 


The  issue  is  momentous,  of  far-reaching  implication, 
and  the  ruling  of  the  Court  will  be  a  categorical  impera¬ 
tive  whose  cumulative  effect  will  be  seen  only  in  the  full¬ 
ness  of  time.  | 

“Nothing  less  is  involved  than  that  which  makes 
for  an  atmosphere  of  freedom  as  against  a  feeling  of 
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fear  and  repression  for  society  as  a  whole.  The 
dangers  are  not  fanciful.  We  too  readily  forget 
them.  Recollection  may  be  refreshed  as  to  the  hap¬ 
penings  after  the  first  World  War  by  the  ‘Report 
Upon  the  Illegal  Practices  of  the  United  States  De¬ 
partment  of  Justice/  which  aroused  the  public  concern 
of  Chief  Justice  Hughes  (then  at  the  bar),  and  by 
the  little  book  entitled  ‘The  Deportations  Delirium  of 
Nineteen-Twenty’  by  Louis  F.  Post,  who  spoke  with 
the  authoritative  knowledge  of  an  Assistant  Secretary 
of  Labor.”  (Frankfurter,  J.,  dissenting,  Harris  v. 
IT.  S.  (1947),  331  U.  S.  145,  173.) 

Devotion  to  Americanism  often  calls  for  something 
other  than  conformity.  The  defendant  in  the  present  case 
knew  that  to  protect  the  Constitution,  indeed  merely  to 
invoke  its  protection  for  all  Americans,  required  courage, 
and  that  hardihood  to  challenge  a  wrong  done  under  color 
of  authority  was  as  indispensable  to  good  citizenship  as 
would  be,  in  other  circumstances,  unquestioning  obedience. 
President  Thomas  Jefferson  wrote  to  Benjamin  Rush  in 
a  letter  dated  April  21,  1803: 

“It  behooves  every  man  who  values  liberty  of  con¬ 
science  for  himself,  to  resist  invasions  of  it  in  the  case 
of  others;  or  their  case  may,  by  change  of  circum¬ 
stances,  become  his  own.  It  behooves  him,  too,  in 
his  own  case  to  give  no  example  of  concession,  be¬ 
traying  the  common  right  of  independent  opinion,  by 
answering  questions  of  faith  which  the  laws  have  left 
between  God  and  himself.”  (Emphasis  supplied.) 

In  the  last  analysis,  when  the  moment  of  decision  comes, 
to  the  private  citizen  as  well  as  to  the  judge,  it  is  in  the 
quiet  of  his  own  mind  and  in  the  glow  of  his  own  courage 
that  Americanism  thrives.  And  it  is  in  the  cumulative 
decision  of  millions,  citizen  as  well  as  official,  that  Ameri¬ 
canism  is  reborn  each  moment 
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The  judgment  of  the  trial  court  should  be  reversed  with 
directions  to  dismiss  the  indictment. 

j 

Respectfully  submitted,  I 

i 

Kenny  and  Cohn, 

By  Robert  W.  Kenny,  j 

629  S.  Hill  Street, 

Los  Angeles  14,  California; 

Bartley  C.  Crum, 

San  Francisco,  California;  j 

Gallagher,  Margolis,  McTernan 
and  Tyre, 

By  Ben  Margolis, 

Los  Angeles,  California; 

Charles  J.  Katz,  j 

Los  Angeles,  California; 

Wolf,  Popper,  Ross  &  Wolf, 

By  Martin  Popper, 

New  York,  N.  Y.,  and 
Washington,  D.C.; 

Samuel  Rosen wein, 

New  York,  N.  Y.,  j 

Attorneys  for  Appellant. 
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APPENDIX  A. 
Statute  Involved. 


(1)  Rev.  Stats.,  Par.  102,  as  amended  by  Chap.  594, 
Act  of  June  22,  1938,  52  Stat.  942;  U.  S.  C.  A.,  Title  2, 
Par.  192: 


‘Every  person  who  having  been  summoned 


as  a 


witness  by  the  authority  of  either  house  of  Congress 
to  give  testimony  or  to  produce  papers  upon  any  mat¬ 
ter  under  inquiry  before  either  house  or  any  joint 
committee  established  by  a  joint  or  concurrent  reso¬ 
lution  of  the  two  houses  of  Congress,  or  any  com¬ 
mittee  of  either  house  of  Congress,  wilfully  makes 
default,  or  who,  having  appeared,  refuses  to  answer 
any  questions  pertinent  to  the  question  under  inquiry, 
shall  be  deemed  guilty  of  a  misdemeanor,  punishable 
by  a  fine  of  not  more  than  $1000.00  nor  less  than 
$100.00  and  imprisonment  in  a  common  jail  for  not 
less  than  one  month  nor  more  than  twelve  months.” 

(2)  Sec.  121(b),  Legislative  Reorganization  Act  of 
1946,  P.  L.  601,  Chap.  753,  79  Cong.,  2d  Sess.,  60  Stat. 
828,  amends  Rule  XI(1)(2)  of  Rules  of  the  House  of 
Representatives  to  provide: 

“The  Committee  on  Un-American  Activities,  as  a 
whole  or  by  subcommittee,  is  authorized  to  make  from 
time  to  time  investigations  of :  I 

“(i)  The  extent,  character,  and  objects  of  Un- 
American  propaganda  activities  in  the  United  States, 

“(ii)  the  diffusion  within  the  United  States  of  sub¬ 
versive  and  Un-American  propaganda  that  is  insti¬ 
gated  from  foreign  countries  or  of  a  domestic  origin 
and  attacks  the  principle  of  the  form  of  government 
as  guaranteed  by  our  Constitution,  and 

“(iii)  all  other  questions  in  relation  thereto  that 
would  aid  Congress  in  any  necessary  remedial  legisla¬ 
tion. 


“The  Committee  on  Un-American  Activities  shall 
report  to  the  House  (or  to  the  clerk  of  the  House  if 
the  House  is  not  in  session)  the  results  of  any  such 
investigation,  together  with  such  recommendations  as 
it  deems  advisable. 

“For  the  purpose  of  any  such  investigation,  the 
Committee  on  Un-American  Activities,  or  any  sub¬ 
committee  thereof  is  authorized  to  sit  and  act  at  such 
times  and  places  within  the  United  States,  whether  or 
not  the  House  is  sitting,  has  recessed,  or  has  ad¬ 
journed,  to  hold  such  hearings,  to  require  the  attend¬ 
ance  of  such  witnesses  and  the  production  of  such 
books,  papers,  and  documents,  and  to  take  such  testi¬ 
mony  as  it  deems  necessary.  Subpoenas  may  be  issued 
under  the  signature  of  the  chairman  of  the  committee 
or  any  subcommittee,  or  by  any  member  designated  by 
any  such  chairman,  and  may  be  served  by  any  person 
designated  by  any  such  chairman  or  member.” 

(3)  Title  XI,  Section  1417  of  the  Code  for  the  District 
of  Columbia,  relating  to  qualifications  for  jurors,  pro¬ 
vides  : 

“No  person  shall  be  competent  to  act  as  a  juror 
unless  he  be  a  citizen  of  the  United  States,  a  resident 
of  the  District  of  Columbia,  over  twenty-one  and 
under  sixty-five  years  of  age,  able  to  read  and  write 
and  to  understand  the  English  language,  and  a  good 
and  lawful  person,  who  has  never  been  convicted  of  a 
felony  or  a  misdemeanor  involving  moral  turpitude.” 

(4)  49  Stats,  at  Large  682,  Act  of  Congress  of  August 
22,  1935,  Chap.  605,  provides : 

“All  executive  and  judicial  officers  of  the  Govern¬ 
ment  of  the  United  States  and  of  the  District  of 
Columbia,  all  officers  and  enlisted  men  of  the  Army, 
Navy,  Marine  Corps,  and  Coast  Guard  of  the  United 
States  in  active  service,  those  connected  with  the  police 
and  fire  departments  of  the  United  States  and  of  the 
District  of  Columbia,  counselors  and  attorneys  of  law 
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in  actual  practice,  ministers  of  the  gospel  and  clergy¬ 
men  of  every  denomination,  practicing  physicians  and 
surgeons,  keepers  of  hospitals,  asylums,  almshouses, 
or  other  charitable  institutions  created  by  or  under 
the  laws  relating  to  the  District  of  Columbia,  captains 
and  masters  and  other  persons  employed  on  vessels 
navigating  the  waters  of  the  District  of  Colombia 
shall  be  exempt  from  jury  duty,  and  their  names,  shall 
not  be  placed  on  the  jury  lists. 


“All  other  persons,  otherwise  qualified  according  to 
law  whether  employed  in  the  service  of  the  Govern¬ 
ment  of  the  United  States  or  of  the  District  of  Colum¬ 
bia,  all  officers  and  enlisted  men  of  the  National 
Guard  of  the  District  of  Columbia,  both  active  and 
retired,  all  officers  and  enlisted  men  of  the  Military, 
Naval,  Marine,  and  Coast  Guard  Reserve  Corps  of 
the  United  States,  all  notaries  public,  all  postmasters 
and  those  who  are  the  recipients  or  beneficiaries  of  a 
pension  or  other  gratuity  from  the  Federal  or  District 
Government  or  who  have  contracts  with  the  United 
States  or  the  District  of  Columbia,  shall  be  qualified 
to  serve  as  jurors  in  the  District  of  Columbia!  and 
shall  not  be  exempt  from  such  service:  Provided, 
That  employees  of  the  Government  of  the  United 
States  or  of  the  District  of  Columbia  in  active  service 
who  are  called  upon  to  sit  on  juries  shall  not  be  paid 
for  such  jury  service  but  their  salary  shall  not  be 
diminished  during  their  term  of  service  by  virtue  of 
such  service,  nor  shall  such  period  of  service  be  de¬ 
ducted  from  any  leave  of  absence  authorized  by  law.” 
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Summary  of  argument. 


I.-V. 

The  Committee  did  violate  the  rights  guaranteed  to  appellant  by 
the  Constitution  of  the  United  States  as  set  forth  in  Points 
I  to  V,  inclusive,  of  appellant’s  opening  brief . .. . 1....  2 

VI.  | 

The  court  erred  in  instructing  the  jury  that  the  question  put  to 
the  defendant,  as  recited  in  the  indictment,  was  a  pertinent 
question . . . — _ _ _ _ _ _  7 

A.  The  question  was  not  pertinent  because,  for  the  purposes 

of  the  Committee,  it  was  cumulative. . .  7 

B.  The  question  was  not  pertinent  because  it  was  not  ma¬ 

terially  relevant  to  any  inquiry  within  the  scope  of  the 
Committee’s  state  authority . . U  10 

i 

C.  The  question  was  not  pertinent  because,  as  framed,  it 

was  not  a  legally  proper  question . ,..  10 


The  charge  of  the  court  that  (A)  A  non-responsive  reply,  Or 
(B)  A  reply  that  seems  unclear  to  the  jury  is  per  se  conclu¬ 
sive  proof  of  a  refusal  to  answer  was  so  erroneous  as  to  affect 
the  substantial  rights  of  the  defendant  and  thereby  resulted 
in  prejudicial  error. — - - - - - L 

VIII.  | 

The  court  committed  prejudicial  error  in  invading  the  province 
of  the  jury  by  his  comments  during  the  course  of  the  defense! 


argument  to  the  jury. 


!  ■!£ 


The  trial  court  committed  prejudicial  error  in  refusing  to  per-! 
mit  cross-examination  of  the  principal  prosecution  witness, 

J.  Parnell  Thomas,  and  in  admitting  hearsay  evidence  to  estab¬ 
lish  pertinency  without  affording  any  right  of  cross-exami-  j 
nation  on  that  evidence. . . . — - - - - - - i!8 
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X. 

The  trial  court  erroneously  ruled  and  charged  that  there  was 
evidence  upon  which  the  jury  could  conclude  that  the  Chair¬ 
man  of  the  House  Committee  on  Un-American  Activities  had 
inherent  power  and  authority  to  appoint  a  validly  constituted 
Subcommittee,  and  that  such  a  Subcommittee,  was  in  attend¬ 
ance  at  the  time  that  the  defendant  was  sworn  and  testified; 
and  the  trial  court  committed  reversible  error  in  failing  to 
charge  that  the  Government  must  prove  beyond  a  reasonable 
doubt  that  a  validly  constituted  Subcommittee  was  in  attend¬ 
ance  at  the  time  the  defendant  was  sworn  and  testified,  and 
in  quashing  defendant  subpoena  duces  tecum  for  the  written 
minutes  of  the  Committee,  relating  to  this  issue. . . .  23 


The  court  erred  in  excluding  defendant’s  evidence  that  the  Com¬ 
mittee  failed  to  certify  to  the  House  of  Representatives  all  of 
the  facts  relating  to  his  alleged  failure  to  answer  an  allegedly 
pertinent  question  -  27 

A.  The  guaranty  of  trial  by  jury  contained  in  the  Sixth 

Amendment  is  a  matter  of  substance  and  cannot  be  evaded 
try  instructions  to  the  jury. -  30 

B.  Every  question  of  fact  necessary  for  the  finding  of  guilt 

in  the  case  at  bar  is  m  dispute,  unless  it  is  resolved  as  a 
matter  of  law  in  favor  of  appellant _ _ _ _ _  32 

C.  Appellant  was  not  given  his  day  in  court,  contrary  to  the 

provisions  of  the  Fifth  Amendment . .  34 


xn. 

The  trial  court  erred  in  denying  defendant’s  challenge  and  mo¬ 
tion  to  dismiss  the  jury  panel — _ _  43 


xin. 

The  court  committed  prejudicial  error  in  denying  defendant’s 
motion  to  transfer  the  trial  from  the  District  Court  of 


Columbia 
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ffi. 
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XIV. 

The  court  committed  prejudicial  error  as  a  result  of  (A)  the 
method  employed  in  impanelling  the  trial  jury  and  (B)  the 
denial  of  defendant’s  challenges  to  Government  employees  for 
cause,  and  (C)  the  refusal  to  grant  the  defendant  additional 
peremptory  challenges,  and  (D)  the  refusal  to  allow  defend¬ 
ant  to  put  certain  material  questions  on  voir  dire  to  proposed 

XV.  | 

j 

It  was  error  for  the  trial  court  to  refuse  to  disqualify  himself 
following  the  filing  of  the  defendant’s  affidavit  of  bias  and 


prejudice 

Conclusion 
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In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  j 

■  I  ■ 

i 

No.  9872  ! 


John  Howard  Lawson, 


vs. 

United  States  of  America, 


Appellant , 

j 

Appellee. 

i 


Appeal  from  the  District  Court  of  the  United  States  {or  the 

District  of  Columbia. 


REPLY  BRIEF  FOR  THE  APPELLANT^. 


Summary  of  Argument.  j 

This  brief  answers  the  attempt  of  the  Government  to 
meet  the  points  urged  in  appellant’s  opening  brief.  In 
essence,  we  say  these  points  remain  unanswered.  | 

In  addition,  we  point  out  in  this  reply  brief  that!  per¬ 
tinence  in  this  case  was  a  question  of  fact  because,  as 
distinguished  from  the  Sinclair  case,  it  depended  upon  con¬ 
flicting  evidence  and  upon  evidence  from  which  different 
inferences  might  be  drawn  by  reasonable  men.  Where  the 
facts  are  undisputed,  pertinence  is  a  question  of  law; 
where  they  are  disputed,  it  is  a  mixed  question  of  I  fact 
and  law  to  be  decided  by  the  jury  under  proper  instructions. 

j 

The  refusal  to  permit  the  introduction  of  evidence  con¬ 
cerning,  and  the  giving  of  instructions  which  had  the 

i 


effect  of  withdrawing  from  the  jury  the  question,  among 
others,  (1)  of  wilfulness  with  respect  to  the  alleged  re¬ 
fusal  to  answer,  (2)  whether  or  not  there  was  a  duly 
constituted  subcommittee,  (3)  whether  the  Committee  was 
engaged  in  a  legitimate  legislative  inquiry,  and  (4)  whether 
the  question  put  was  honestly  intended  to  elicit  informa¬ 
tion  in  aid  of  a  legislative  purpose,  deprived  appellant  of 
his  right  to  trial  by  jury  as  guaranteed  by  the  Sixth 
Amendment  and  to  his  day  in  court  as  provided  by  the 
Fifth  Amendment. 

I.-V. 

The  Committee  Did  Violate  the  Rights  Guaranteed  to 
Appellant  by  the  Constitution  of  the  United  States 
as  Set  Forth  in  Points  I  to  V,  Inclusive,  of 
Appellant’s  Opening  Brief. 

Notwithstanding  the  Government’s  reliance  on  the  Bar- 
sky  case  (167  F.  2d  241),  the  fact  is  that  this  appeal  is 
the  first  case  in  any  reviewing  Court  which  presents  for 
decision  the  question  whether  a  witness  may  be  punished 
for  contempt  for  refusal  to  answer  an  inquiry  concerning 
his  membership  in  the  Communist  Party. 

The  Barsky  case  decided  only  that  the  House  Committee 
had  power  to  compel  an  officer  of  a  corporation  to  produce 
corporate  records.  The  opinion  was  careful  to  confine  the 
scope  of  its  discussion.  “We  do  not  have  before  us  the 
question  of  how  much  or  how  little  a  Congressional  Com¬ 
mittee  can  ask  of  a  private  citizen”  (p.  248).  Neverthe¬ 
less,  the  Barsky  decision  is  now  interpreted  by  the  appel¬ 
lee  Government  as  giving  Congress  an  absolute  investiga¬ 
tive  power. 

Actually  the  Barsky  case  did  not  present  factually  to  the 
Court  the  issue  as  to  whether  the  particular  question  here 
involved  was  a  proper  subject  of  inquiry.  It  naturally 


followed  that  the  subject  was  not  briefed  with  the 
thoroughness  of  the  presentation  made  in  this  case,  in 
which  that  issue  must  be  resolved.  Most  of  the  argu¬ 
ments  advanced  here  were  given  either  no  consideration 
or  were  passed  upon  in  the  Barsky  case  without  an  ade¬ 
quate  review  by  the  parties  of  the  authorities  and  funda¬ 
mental  principles  involved. 

While  statements  made  in  a  judicial  opinion  which  are 
not  necessary  to  the  disposition  of  the  case  but  are  merely 
by  way  of  illustration  may  be  entitled  to  respect,  they  do 
not  control  in  a  subsequent  case  when  the  precise  point  is 
presented  for  decision. 

Brush  v.  Commissioner  of  Internal  Revenue,  300 
U.  S.  352; 

Osaka  Shosen  Kaisha  Line  v.  United  States,  300 
U.  S.  98;  | 

Wright  v.  United  States,  302  U.  S.  583;  ! 

Williams  v.  United  States,  289  U.  S.  553; 

Ryan  v.  Bernheimer,  181  U.  S.  188. 

i 

This  rule  has  been  applied  even  to  former  opinions  in 
the  same  case: 

“We  recognize  the  rule  that  what  was  decided  in 
a  case  pending  before  us  on  appeal  is  not  open  tp  re¬ 
consideration  in  the  same  case  on  a  second  appeal 
upon  similar  facts.  The  first  decision  is  the  law  of 
the  case  and  must  control  its  disposition;  but  the 
rule  does  not  apply  to  expressions  of  opinion  on  mat¬ 
ters  the  disposition  of  which  was  not  required  for 
the  decision.” 

Barney  v.  Winona  &  St.  Peter  R.  R.  Co.,  11 7  U. 
S.  228,  231.  ! 

'  i 

i 

It  is  true  that  it  is  appellant’s  position  here  as  it  was 
that  of  the  appellants  in.  the  Barsky  case,  that  the  resolu- 
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tion  creating  the  Committee  is  unconstitutional.  On  that 
point,  we  submit  that  the  Court  should,  in  the  light  of 
the  presentation  made  here,  reconsider  the  position  taken 
in  the  Barsky  case.  But  it  does  not  necessarily  follow  that 
the  upholding  of  the  validity  of  the  resolution  means  that 
in  every  purported  investigation  carried  on  by  the  Com¬ 
mittee,  or  in  the  particular  Hollywood  hearing  now  in¬ 
volved,  persons  may  be  questioned  concerning  their  politi¬ 
cal  affiliations.  That  problem  is  squarely  presented  here 
for  the  first  time. 

The  majority  opinion  in  the  Barsky  case  did  discuss 
the  question  whether  Congress  had  the  right  to  inquire 
into  membership  in  the  Communist  Party.  That  discus¬ 
sion  was  directed  at  a  specific  argument  made  by  the  ap¬ 
pellants  in  that  case:  “That  the  Resolution  creating  the 
Congressional  Committee  was  unconstitutional  because  it 
authorized  inquiry  into  political  opinion  and  expression, 
in  violation  of  the  First  Amendment”  (p.  244).  In  con¬ 
sidering  that  argument,  this  Court  said:  “We  think  that 
even  if  the  inquiry  here  had  been  such  as  to  elicit  the 
answer,  that  the  witness  was  a  believer  in  communism  or 
a  member  of  the  Communist  Party,  Congress  had  power 
to  make  the  inquiry.”  But,  aside  from  the  fact  that  the 
consideration  of  this  question  was  obiter  dicta,  that  is  a 
different  question  from  the  power  of  Government  to 
punish  for  contempt  for  a  refusal  to  answer. 

The  right  to  inquire  and  the  power  to  compel  answer 
are  not  necessarily  coextensive.  Between  these  two  domains 
of  Congressional  power  lie  the  immunities  of  the  indi¬ 
vidual. 

The  existence  of  the  right  to  inquire  depends  only  on 
whether  the  power  has  been  granted  to  Congress,  expressly 
or  by  implication;  and  in  considering  the  validity  of  the 
empowering  resolution  it  is  sufficient  only  to  determine 


that  Congress  has  the  right  to  ask  the  question.  But  the 
power  to  punish  for  contempt,  while  premised  on  the  right 
to  ask  the  question,  may  depend  on  other  considerations, 
notably  the  Bill  of  Rights. 

The  Bar  sky  case  passed  only  on  the  first  problem;  it 
did  not  deal  with  the  second.  Recognizing  that  what  was 
involved  was  only  the  subpoena  power  over  corporate  rec¬ 
ords,  the  majority  implied,  at  the  very  opening  of  the 
opinion,  that  the  denial  of  certiorari  in  the  Joseplzson  case 
determined  the  Barsky  appeal.  Furthermore,  the  opinion 
was  careful  to  limit  its  effect  by  express  language:  :“The 
right  to  refuse  self -incrimination  is  not  involvedf  (p. 
246). 

Since  the  discussion  in  the  Barsky  case  was  directed  at 
the  validity  of  the  empowering  resolution,  the  Court  in 
summing  up  the  discussion  said:  “We  find  ourselves  in 
agreement  with  the  Circuit  Court  of  Appeals  fof  the 
Second  Circuit  upon  the  foregoing  phase  of  this  case,” 
citing  the  Josephson  case  (pp.  250-1).  j 

The  Court  had  no  occasion  in  the  Barsky  case  to  con¬ 
sider  the  points  argued  in  appellant’s  brief  and  not  an¬ 
swered  by  the  Government: 


Point  I. — Disclosure  of  private  beliefs  and  associations 
cannot  be  compelled  by  official  inquisition. 

Point  II. — Congress  has  not  provided  for  its  witnesses 
the  immunity  required  by  the  Fifth  Amendment. 

Point  III. — The  Committee  violated  the  due  process 
clause  of  the  Fifth  Amendment  by  seeking  to  deprive  ap¬ 
pellant  of  private  employment  and  not  meeting  the  re¬ 
quirements  of  a  fair  hearing.  (This  is  obviously  based  on 
a  factual,  situation  not  only  different  from  that  presented 


in  the  Barsky  case,  but  not  even  considered  or  discu 


ssed 


therein.) 


Point  IV. — Political  powers  are  reserved  to  the  people 
as  the  sovereign  in  a  self-governing  democracy  and  these 
powers  cannot  lawfully  be  invaded  by  the  legislative  arm 
of  Government.  (Ninth  and  Tenth  Amendments.) 

These  questions  are  not  so  trivial  as  to  justify  disposi¬ 
tion  by  silence.  The  decision  ultimately  to  be  made  will 
give  substance  to,  or  will  repudiate,  the  American  credo 
that  there  can  be  no  tyranny  over  the  minds  of  men.  The 
decision  to  be  made  on  these  questions  will  permanently 
affect  the  nature  of  our  society.  Whether  the  claimed 
necessities  of  our  times  justify  protective  custody  over  the 
mind  of  the  citizen  is  a  question  which  can  only  be  an¬ 
swered  in  the  negative  under  our  present  Constitution. 

Apparently,  the  appellee  Government  has  overlooked  the 
constitutional  warning  this  Court  gave  to  Congress  in  the 
Bar  sky  case  when  it  said:  “The  Congressional  power  of 
inquiry  is  not  unrestricted”  (p.  246). 

In  this  case,  because  the  factual  record  presented  and 
the  legal  concepts  discussed,  an  opportunity  is  presented 
this  Court  to  state  the  nature  and  effect  of  these  restric¬ 
tions  upon  the  Congressional  power  of  inquiry.1 


JAt  page  249  of  the  Barsky  case,  in  footnote  28,  it  is  stated  that 
“it  was  never  thought,  or  suggested  that  public  voting  violated 
Constitutional  rights.”  However,  a  recent  leading  article,  “Free¬ 
dom  of  Silence,”  47  Mich.  Law  Rev.,  Dec.  1948,  by  Professor 
Charles  B.  Nutting,  Vice-Dean  of  the  Pittsburgh  School  of  Law, 
takes  the  view,  at  page  200,  that :  “Clearly,  the  judgment  of  English 
speaking  peoples,  as  expressed  in  their  constitutions,  laws  and  judi¬ 
cial  decisions,  throughout  the  last  half  century,  at  least,  has  been 
that  secrecy  in  voting  is  a  fundamental  element  of  popular  elections. 
It  is  secured  by  laws  requiring  such  secrecy  when  the  vote  is  cast 
and  by  decisions  and  statutes  granting  the  voter  a  privilege  against 
compulsory  disclosure  thereafter.  To  make  this  judgment  still 
more  effective  through  constitutional  protection  is  but  to  recognize 
the  Constitution  as  ‘a  continuing  instrument  of  government’  and  to 
insure  true  freedom  in  the  choice  of  those  through  whom  the  peo¬ 
ple  rule.” 
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VL  i 

The  Court  Erred  in  Instructing  the  Jury  That  the 
Question  Put  to  the  Defendant,  as  Recited  in  the 
Indictment,  Was  a  Pertinent  Question.  i 

A.  The  Question  Was  Not  Pertinent  Because,  for  the 
Purposes  of  the  Committee,  It  Was  Cumulative. 

i 

Throughout,  the  Government  has  contended  that  the 
purpose  of  the  Committee  hearings  was  to  investigate  the 
extent  of  Communist  infiltration  in  the  motion  picture  in¬ 
dustry.  It  is  not  denied  that  the  Committee  was  con¬ 
vinced  before  defendant  testified  that  he  was  a  i  Com- 

i 

munist,  and  that  his  testimony  could  not  have  changed  this 
conviction  held  by  the  Committee. 

The  Government  does  not  challenge  the  proposition  that 
a  question  which  is  merely  cumulative  is  not  pertinent. 
Not  being  able  to  deny  the  cumulate  character  of  the  in¬ 
quiry  from  the  record,  the  Government  resorts  to  the  as¬ 
sertion  of  speculative  and  assumed  purposes  for  the  [ques¬ 
tion  in  an  attempt  to  circumvent  the  only  facts  thait  ap¬ 
pear  in  the  record. 

Furthermore,  the  Government  for  the  first  time  con¬ 
tends  that  a  Congressional  Committee  has  so  broad  a 
power  of  investigation  as  to  embrace  what  even  the 
judicial  function  does  not  include.  j 

The  Government  asserts  that  the  Committee  was  seek¬ 
ing  to  establish  whether  the  defendant  would  tell!  the 
truth  on  the  witness  stand.  Not  even  a  litigant  may  call 
a  witness  merely  for  the  purpose  of  showing  that  he  should 
or  should  not  be  believed.  Credibility  becomes  relevant 
only  after — not  before — a  witness  has  testified  to  £>er- 
tinent  facts.  The  contention  is  made  here  that  after  a 
committee  has  become  convinced  of  a  fact,  it  may  then 
call  a  private  citizen  to  establish  whether  the  private 
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citizen  is  prepared  to  admit  or  deny  the  fact.  The  sus¬ 
taining  of  the  Government’s  position  would  establish  a 
limitless  power  of  investigation  which  every  Court  pass¬ 
ing  on  the  subject,  including  this  one,  has  held  to  be  non¬ 
existent. 

If  the  power  here  contended  for  is  sustained,  what  hap¬ 
pens  to  the  principles  repeatedly  enunciated  by  our  Su¬ 
preme  Court  that  neither  House  of  Congress  possesses 
“general  power  of  inquiry  over  the  citizen”  ? 

McGrain  v.  Daugherty,  273  U.  S.  135; 

Sinclair  v.  United  States,  279  U.  S.  263. 

Next,  says  the  Government,  the  question  was  “patently 
one  to  establish  from  his  own  lips  the  basis  for  the  knowl¬ 
edge,  pro  or  con,  which  he  might  have  of  Communist 
infiltration  in  the  motion  picture  industry.”  The  appel¬ 
lee  would  have  us  for  its  convenience  now  forget  what 
the  official  record  of  the  Committee  shows  on  this  general 
subject — viz.,  that  the  Committee  considered  Lawson  a 
Communist;  that  the  Committee  concluded  before  calling 
Lawson  that  Communists  lied  under  oath  and  that  their 
testimony  always  furthered  their  own  ends  and  not  the 
interests  of  fact  finding  or  truth.  Furthermore,  specula¬ 
tion  by  the  Government  as  to  the  purpose  of  the  particular 
question  is  unnecessary.  It  was  demonstrably  not  placed 
to  establish  from  the  witness’s  lips  the  basis  of  his  knowl¬ 
edge,  for  the  Committee  has  frankly  stated  the  purpose 
of  the  particular  question  both  during  the  hearing  and 
in  the  Congressional  debates.  That  purpose  was  to  drive 
the  defendant  and  others  out  of  the  motion  picture  in¬ 
dustry.  [See  Defendant’s  Offer  of  Proof,  J.  A.  480-486; 
513-527;  546-7.] 
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While  on  the  one  hand  advancing  the  ingenious  propo¬ 
sition  that  the  purpose  of  putting  the  defendant  on  the 
stand  was  to  test  his  credibility,  the  Government  on  the 
other  assumes  a  completely  contradictory  purpose — i.  e., 
that  the  question  was  one  designed  to  lay  the  foundation 
for  something  else.  It  is  not  surprising  that  the  govern¬ 
ment  simultaneously  advances  these  two  inconsistent 
theories.  Such  a  result  is  to  be  expected  when  arguments 
are  completely  without  factual  support  in  the  record.  One 
can  speculate  as  to  anything.  It  is  submitted,  however, 
that  an  argument  which  is  based  upon  assumed  facts  rather 
than  the  record  is  entitled  to  no  consideration. 

i 

The  Government’s  resort  to  assumption  as  to  the  pur¬ 
poses  and  pertinence  of  the  question  actually  emphasizes 
the  error  which  was  committed  by  the  refusal  to  permit 
the  defendant  to  cross-examine  or  to  introduce  evidence 
concerning  this  subject.  What  the  Government  is  isaying 
here  is  that  the  Court  should  now  speculate  as  to  what 
the  Committee’s  objectives  may  have  been  but  that  it  was 
improper  for  the  defendant  to  offer  proof  on  this— proof 
out  of  the  mouths  of  the  members  of  the  Committee  j  them¬ 
selves.  ! 

The  point  remains  unanswered  that  it  is  only  where 
“the  legislative  body  does  not  itself  possess”  information 
which  convinces  it  on  a  subject,  that  compulsory  recourse 
may  be  had  against  the  private  citizen.  (See  cases  cited 
Opening  Brief  pp.  90-91.)  Here,  since  the  Comipittee 
stated  that  it  was  completely  convinced  that  it  had  proof 
of  defendant’s  political  affiliation,  the  question  directed  tc 
him  on  that  subject  was  not  pertinent. 
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B.  The  Question  Was  Not  Pertinent  Because  It  Was  Not 
Materially  Relevant  to  Any  Inquiry  Within  the  Scope 
of  the  Committee’s  State  Authority. 

The  inapplicability  of  the  Barsky  case  is  discussed  above. 
What  is  said  about  the  Barsky  case  applies  also  to  the 
Josephson  case. 

C.  The  Question  Was  Not  Pertinent  Because,  as  Framed, 

It  Was  Not  a  Legally  Proper  Question. 

Tte  Government  asserts  that  every  question  which  is 
capable  of  being  answered  is  a  legally  proper  question. 
With  the  subject  of  evidence  made  that  simple,  Messrs. 
Wigmore,  Wharton  and  Greenleaf  have  indeed  labored  in 
vain.  Compound  questions,  leading  questions,  questions 
which  call  for  a  conclusion  of  the  wtiness,  and  countless 
other  types  of  questions  all  may  be  answered  but  are 
nevertheless  not  legally  proper  questions.  The  issue  here 
is  not  whether  the  question  could  be  answered  but  whether 
it  was  “a  legally  proper  question,”  the  refusal  to  answer 
which  might  form  the  basis  for  contempt. 

Finally,  on  this  score,  says  the  Government,  “pertinency 
was  for  the  Court  to  decide,  as  it  did,  as  a  matter  of  law.” 
We  consider  this  point  to  be  of  real  importance.  And  so 
we  shall  set  forth  in  detail  our  contention  that  it  was 
error  in  this  particular  proceeding  to  withdraw  from  the 
jury  the  issue  of  pertinence  of  this  particular  question  in 
this  particular  inquiry. 

To  support  its  position  in  withdrawing  from  the  jury 
the  resolution  of  the  issue  of  pertinency,  the  Court  below 
and  the  Government  have  relied  upon  Sinclair  case.  But 
in  the  Sinclair  case  it  was  contended,  not  that  the  Com¬ 
mittee  had  no  legislative  purpose  in  the  Teapot  Dome 
inquiry,  but  rather  that  the  Committee  had  divested  it- 
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self  of  such  legislative  purpose  because  the  United  States 
Government  had  filed  a  suit  against  Sinclair  as  a  result 
of  discoveries  made  during  an  earlier  part  of  the  investiga¬ 
tion;  this  Sinclair  contended  had  the  effect  of  trans¬ 
ferring  the  whole  matter  to  the  judiciary.  He  therefore 
refused  to  answer  any  further  questions.  Under  these 
circumstances  there  were  before  the  Court  only  two  ques¬ 
tions:  First,  whether  or  not  the  bringing  of  the  suit  by 
the  United  States  Government  had  the  effect  claimed  for 
it  by  Sinclair ;  and  second,  if  it  had  no  such  effect,  whether 
the  pertinence  of  the  questions  propounded  could  be  dis¬ 
posed  of  as  a  matter  of  law.  The  answer  to  neither  of 
these  questions  involved  the  resolution  of  any  disputed 
question  of  fact. 

But  in  this  case,  the  issue  of  pertinence  was  a  sharply 
disputed  question  of  fact,  as  well  as  law.  [See  J.  219- 
244;  247-296.]  Unlike  the  Sinclair  case,  where  the  j  Court, 
speaking  of  the  issue  of  pertinence,  said:  “It  did  hot  de¬ 
pend  upon  the  probative  value  of  evidence” — the  problem 
here  did  and  does  depend  upon  the  probative  value  of 
evidence.  j 

In  order  to  understand  the  reasons  for  the  decision  on 
the  problem  of  whether  the  Court  or  jury  should  pass 
upon  the  issue  of  pertinency,  it  is  necessary  to  refer  to 
some  of  the  authorities  cited  in  the  Sinclair  case.  An  ex¬ 
amination  of  the  Horning  case  there  relied  on  (254  U.  S. 
135),  will  show  that  there  were  no  disputed  questions  of 
fact.  In  the  Horning  case,  Mr.  Justice  Holmes  said: 

“The  judge  cannot  direct  a  verdict,  it  is  true;  and 
the  jury  has  the  power  to  bring  in  a  verdict  in  the 
teeth  of  both  law  and  facts.  But  the  judge  always 
has  the  right  and  duty  to  tell  them  what  the  law 
is  upon  this  or  that  state  of  facts  that  may  be  found, 
and  he  can  do  the  same  none  the  less  when  the  facts 

i 
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are  agreed.  If  the  facts  are  agreed,  the  judge  may 
state  that  fact  also ;  and  when  there  is  no  dispute,  he 
may  say  so,  although  there  has  been  no  formal  agree¬ 
ment.” 

Another  authority  cited  in  Sinclair's  case  is  Greenleaf 
on  Evidence,  13th  Edition,  Section  49.  Because  it  so 
persuasively  establishes  our  contention  that  where  the 
facts,  or  the  probative  value  of  the  underlying  facts,  as 
to  any  issue,  are  in  dispute,  the  question  is  for  the  jury 
and  not  for  the  judge  to  pass  on,  we  set  forth  what  Mr. 
Greenleaf  says: 

“But  in  trial  by  jury,  it  is  the  province  of  the  pre¬ 
siding  judge  to  determine  all  questions  on  the  admis¬ 
sibility  of  evidence  to  the  jury;  as  well  as  to  instruct 
them  in  the  rules  of  law,  by  which  it  is  to  be  weighed. 
Whether  there  be  any  evidence  or  not  is  a  question 
for  the  judge;  whether  it  is  sufficient  evidence  is  a 
question  for  the  jury.  (Chandler  v.  Von  Roeder,  24 
How.  U.  S.  224.)  If  the  decision  of  the  question  of 
admissibility  depends  on  the  decision  of  other  ques¬ 
tions  of  fact,  such  as  the  fact  of  notice,  for  example, 
or  of  the  execution  of  a  deed,  these  preliminary  ques¬ 
tions  of  fact  are,  in  the  first  instance,  to  be  tried  by 
the  judge;  though  he  may,  at  his  discretion,  take 
the  opinion  of  the  jury  upon  them.  But  where  the 
question  is  mixed,  consisting  of  law  and  fact,  so  in¬ 
timately  blended  as  not  to  be  easily  susceptible  of 
separate  decision,  it  is  submitted  to  the  jury,  who  are 
first  instructed  by  the  judge  in  the  principles  and  rules 
of  law  by  which  they  are  to  be  governed  in  finding  a 
verdict;  and  these  instructions  they  are  bound  to  fol¬ 
low.  If  the  genuineness  of  a  deed  is  the  fact  in  ques¬ 
tion,  the  preliminary  proof  of  its  execution,  given 
before  the  judge,  does  not  relieve  the  party  offering 
it  from  the  necessity  of  proving  it  to  the  jury.  The 
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judge  only  decides  whether  there  is,  prima  facie,  any 
reason  for  sending  it  at  .all  to  the  jury.” 

Greenleaf  on  Ezridence,  13th  Edition,  Sec.  49. 

j 

Giving  the  record  a  construction  most  favorable! to  the 
prosecution,  all  that  can  be  said  is  that  the  question  of 
pertinence  was  a  mixed  question  of  law  and  fact.  And  in 
such  a  situation  we  are  told  by  the  authority  invoked  by 
the  Supreme  Court  in  the  Sinclair  case,  the  question  must 
be  submitted  to  the  jury  under  proper  instructions  from 
the  Court. 

Atlantic  Telegraph  Co.  v.  Philadelphia,  190  U.  S.  160, 
involves  the  constitutionality  of  a  municipal  ordinance 
which  imposed  a  tax  upon  the  plaintiff  telegraph  company 
of  $1.00  per  telegraph  pole  and  $2.50  for  each  mile  of 
overhead  telegraph  wire  within  the  city.  Plaintiff  as¬ 
serted  that  the  ordinance  was  unconstitutional  because  of 

i 

its  unreasonableness.  The  Court  agreed  and  took  the,  issue 
from  the  jury  by  directing  it  to  find  for  the  plaintiff  after 
asserting  that  the  question  was  always  one  to  be  deter¬ 
mined  by  the  Court  alone.  The  Supreme  Court  reyersed 
for  failure  to  submit  the  question  to  the  jury,  saying: 

“It  may  be  conceded  that,  generally  speaking, 
whether  an  ordinance  be  reasonable  is  a  question 
for  the  court  .  .  .  while  that  may  be  correct 

as  a  general  statement  of  the  law,  and  especially 
in  cases  in  which  the  question  of  reasonableness 
turns  on  the  character  of  the  regulations  prescribed, 
yet  when  it  turns  on  the  amount  of  a  license  charge 
it  may  rightly  be  left  for  the  determination  of  a 
jury.  There  are  many  matters  which  enter  into  the 
consideration  of  such  a  question,  not  infrequently 
matters  which  are  disputed  and  in  respect  to  which 
there  is  contradictory  testimony  .  .  ,  *  *  ;* 
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“Now  the  comparison  of  all  this  evidence,  the 
determination  of  its  weight  and  effect  .  .  . 

should  have  been  left  to  the  jury.” 

And  even  where  evidence  is  undisputed,  but  is  subject 
to  varying  inferences,  the  particular  inference  to  be 
drawn  is  one  for  the  jury  and  not  the  judge. 

Galloway  v.  United  States,  319  U.  S.  372; 

Wisconsin  v.  Arkansas  Lumber  Co.,  35  F.  2d 
263; 

Chicago  B.  &  A.  Ry.  Co.  v.  Kelley,  74  F.  2d  80. 

Here,  the  testimony  of  Chairman  Thomas  (which  alone 
made  up  the  Government’s  case  on  pertinence)  was  sub¬ 
ject  to  varying  inferences,  particularly  the  inference  that 
it  did  not  show  a  rational  hypothesis  to  justify  the  ques¬ 
tion  asked  of  Mr.  Lawson,  under  all  the  circumstances  as 
adduced  by  defendant,  including  the  showing  of  the  failure 
of  Mr.  Thomas  to  allow  cross-examination  of  Messrs. 
Wood,  Rushmore  and  Moffatt  at  the  hearings. 

The  disputed  facts  involving  pertinence  here,  and  the 
varying  inferences  that  reasonable  persons  could  draw 
from  such  proof  as  the  Court  allowed  (even  before  it 
alone)  required  that  in  this  particular  case  defendant’s 
request  that  the  jury  pass  upon  the  issue  of  pertinence 
be  granted. 


I 

VII.  '  I 

The  Charge  of  the  Court  That  (A)  A  Non-responsive 
Reply,  or  (B)  A  Reply  That  Seems  Unclear  to 
the  Jury  Is  Per  Se  Conclusive  Proof  of  a  Refusal 
to  Answer  Was  So  Erroneous  as  to  Affect  the 
Substantial  Rights  of  the  Defendant  and  Thereby 
Resulted  in  Prejudicial  Error. 

i 

Over  defendant’s  objection  the  Court  instructed  the 
jury,  in  effect,  that  a  failure  to  answer  the  questions  was 
a  refusal  to  answer.  The  defendant  requested  the;  Court 
and  the  Court  refused  to  instruct  the  jury  that  “a  mere 
failure  to  answer  is  not  necessarily  a  refusal.”  [Defend¬ 
ant’s  proposed  prayer  No.  40  J.  A.  375.]  The  Govern¬ 
ment  simply  refused  to  meet  the  issue  thus  presented. 

i 

Note  is  made  of  the  fact  that  the  Court  also  instructed 
the  jury  correctly  that  if  the  defendant  was  trying  to 
answer  the  question  and  was  not  allowed  to  he  should  be 

i 

found  not  guilty.  However,  this  cannot  be  reconciled 

i 

with  the  clear  specific  instructions  that  if  the  defendant 
failed  to  give  a  responsive  answer,  i.  e.,  one  from  which 
the  jury  could  determine  whether  or  not  he  was  a  Com¬ 
munist,  a  verdict  of  guilty  should  be  rendered. 

The  Judge’s  instructions  to  the  jury  may  be  compared 
to  saying,  “all  the  law  expects  a  man  to  do  is  to  try,  but 
if  he  fails,  he  is  guilty.”  No  one  could  tell  whether  or 
not  the  defendant  was  a  Communist  from  his  replies  to 
the  Committee’s  questions.  The  Judge’s  instruction;  that 
if  the  jury  couldn’t  tell,  it  should  convict,  therefore  had 
the  effect  of  a  directed  verdict.  This  could  not  be  cured 

i 

by  the  giving  of  any  other  instruction.  .  .  i  .  . 


i 


The  giving-  of  inconsistent  correct  instructions  does  not 
cure  the  error  committed  by  the  giving  of  erroneous  in¬ 
structions. 

Deserant  v.  Cerillos  Coal.  R.  Co.,  178  U.  S.  409, 
420; 

Dr  or sos  v.  United  States,  2  F.  2d  538; 

De  Groot  v.  U.  S.,  78  F.  2d  244; 

Nicola  v.  United  States,  72  F.  2d  787. 

In  the  last  cited  case,  the  Court  said: 

“Where  two  instructions  are  given  to  the  jury, 
one  erroneous  and  prejudicial  and  the  other  correct, 
it  is  impossible  to  tell  which  one  the  jury  followed 
and  it  constitutes  reversible  error.  When  an  errone¬ 
ous  instruction  has  been  given,  it  is  not  cured  by  a 
subsequent  correct  one,  unless  the  former  is  with¬ 
drawn.” 


VIII. 

The  Court  Committed  Prejudicial  Error  in  Invading 
the  Province  of  the  Jury  by  His  Comments  Dur¬ 
ing  the  Course  of  the  Defense  Argument  to  the 
Jury. 

According  to  the  Government,  any  contention  that  the 
defendant  may  have  been  attempting  to  answer  a  question 
which  he  asserted  to  be  unconstitutional  is  so  contradic¬ 
tory  as  to  be  “amazing.”  One  has  only  to  spend  a  day 
observing  the  trial  of  any  case  involving  disputed  ques¬ 
tions  of  law  to  be  “amazed”  by  the  fact  that  objections 
are  repeatedly  made  and  strenuously  elaborated  upon  but 
that  the  questions  so  objected  to  are  eventually  answered. 
This  very  defendant  made  a  number  of  objections  to  the 
question  concerning  his  trade  union  affiliation  but  later 


I 

i 
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answered  the  question  to  the  satisfaction  of  the  Com¬ 
mittee. 

The  purport  of  the  Government’s  argument  is  that  by 
raising  constitutional  objections  both  at  the  hearing  and 
the  trial,  the  defendant  waived  the  right  to  argue  to  the 
jury  that  he  was  attempting  to  answer  the  question.  Even 
the  trial  Judge  did  not  take  this  position,  for,  as  is  indi- 

i 

cated  by  his  instructions,  he  permitted  counsel  to  argue 
precisely  that  point. 

i 

The  full  effect  of  the  Judge’s  remarks  can  only  be  un¬ 
derstood  by  considering  them  together  with  his  instruc¬ 
tions.  He  told  the  jury,  “The  defendant  takes  the  posi¬ 
tion  .  .  .  that  he  was  attempting  to  answer  the  ques¬ 

tion.”  [J.  A.  357.]  Then  he  instructed  the  jury,  “If 
.  .  .  the  defendant  was  attempting  to  answer  the  ques¬ 
tion,”  but  was  not  allowed  to,  he  should  be  acquitted.  [J. 
A.  358.]  So,  here  we  have  a  fair  statement  of  pne  of 
the  contentions  of  the  defendant  and  the  law  on  that  point. 
But,  then  the  Judge  said,  “There  is  nothing  in  the  rec¬ 
ord  to  indicate  that  he  was  trying  to  answer  the  question.” 
[J.  A.  349.]  Thus,  what  was  a  fair  statement  and  in- 

i 

struction  is  converted  into  a  direction  to  the  jury  tp  find 
against  the  defendant. 


j 

j 
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IX. 

The  Trial  Court  Committed  Prejudicial  Error  in  Re¬ 
fusing  to  Permit  Cross-Examination  of  the  Prin¬ 
cipal  Prosecution  Witness,  J.  Parnell  Thomas, 
and  in  Admitting  Hearsay  Evidence  to  Establish 
Pertinency  Without  Affording  Any  Right  of 
Cross-Examination  on  That  Evidence. 

(a)  On  the  one  hand  the  Government  contends  that 
the  purpose  of  the  hearing  was  not  a  question  for  the 
jury;  on  the  other  it  finds  no  fault  in  the  trial  Judge  ask¬ 
ing  a  question  designed  to  solicit  the  answer  that  the 
purpose  was  to  investigate  Communist  infiltration  in  the 
motion  picture  industry.  It  has  been  repeatedly  noted  that 
what  a  trial  Judge  does  during  a  trial  has  a  great  effect 
on  the  jury.  The  inevitable  effect  of  this  question  by 
the  Judge  was  to  lead  the  jury  to  believe  that  he  thought 
the  purpose  to  be  important  for  the  jury  to  know.  When 
he  permitted  the  answer  to  stand  without  allowing  real 
cross-examination,  the  resulting  prejudice  is  obvious. 

The  statement  in  the  Government’s  brief  that  defendant 
was  allowed  to  cross-examine  Mr.  Thomas  with  respect 
to  the  purposes  of  the  Committee  is  the  kind  of  a  frac¬ 
tional  truth  which  gives  a  completely  false  picture.  A  few 
questions  as  to  what  was  said  by  Thomas  at  the  hearing 
were  allowed  and  then  the  Court  ruled  that  the  question 
of  purpose  was  not  a  proper  subject  of  cross-examina¬ 
tion.  [J.  A.  202-7.]  Denial  of  reasonable  latitude  in 
cross-examination,  let  alone  the  practically  complete  denial 
present  here,  is  prejudicial  error. 

Alford  v.  United  States,  282  U.  S.  687; 

District  of  Columbia  v.  Clowans,  300  U.  S.  617; 

Rossi  v.  United  States,  9  F.  2d  362,  366; 

Sunderland  v.  United  States,  19  F.  2d  202,  212. 
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The  absurdity  of  the  Government’s  position  is  climaxed 
by  the  contention  that  because  the  witness  in  an  answer 
to  one  question  said  that  the  Committee  never  called  for 
the  blacklisting  of  anyone,  further  cross-examination 
could  not  have  adduced  an  admission  to  the  contrary. 
Aside  from  the  patent  ridiculousness  of  this  position,  the 
record  in  this  case  shows  that  the  factual  basis  for  ob¬ 
taining  such  admission  existed  by  virtue  of  the  state¬ 
ments  of  members  of  the  Committee  made  during  the 
hearings.  Repeatedly  the  Committee  called  upon  the  in¬ 
dustry  to  “clean  its  own  house”  of  “Communists”  and 
“Communist  influences.”  [J.  A.  513-526.] 

After  Mr.  Thomas  complimented  Mr.  Warner  jon  his 
policy  of  not  employing  persons  suspected  of  being  Com¬ 
munists  and  asked  him  to  see  what  he  could  do  to  bring 
the  other  producers  into  line,  another  member  of  the 
Committee  stated:  “.  .  .  we  have  the  problem  of 

eliminating  the  communist  element  from  not  only  the 
Hollywood  scene  but  also  other  scenes  in  America,  and 
we  have  to  have  the  full  support  and  cooperation  of  the 
executives  from  each  of  those  divisions.”  [J.  A.  517- 
518.] 

i 

Furthermore,  in  the  companion  case  of  Trumbo  v. 
United  States,  Mr.  Thomas  actually  testified  as  follows: 

“Q.  Did  you  ever  call  upon  the  Hollywood  mo¬ 
tion  picture  producers  to  clean  out  their  housed  A. 
Yes,  many  times,  just  as  I  would  call  upon  any  other 
industry  that  had  communists  in  it,  to  clean  their 
house. 

Q.  By  that  you  mean,  sir,  to  have  them  dis¬ 
charged  from  their  jobs?  A.  Exactly.”  [Trumbo 
Br.  p.  7;  J.  A.  335-36.] 

; 

The  contention  that  evidence  of  motive  of  the  Com¬ 
mittee  is  inadmissible  has  no  relevance  to  the  issue  pre- 

i 

i 

j 

i 


sented  here.  The  defendants  contend  that  the  Committee's 
activities  exceeded  its  power,  and  that  question  is  always 
open  in  a  contempt  proceeding.  In  Barsky  v.  United  States , 
167  F.  2d  241,  245,  this  Court  indicated  that  the  in¬ 
vestigation  must  be  confined  to  a  “lawfully  authorized 
purpose  within  the  power  of  Congress  to  command."  See 
also: 

Dougherty’s  case,  273  U.  S.  175; 

Sinclair  v.  U.  S.,  279  U.  S.  263. 

(b)  The  defense  tried  to  establish  that  other  witnesses 
before  the  Committee  had  been  allowed  to  read  state¬ 
ments,  and  that  he  had  been  denied  the  right  to  cross- 
examine  witnesses  who  had  attacked  him  in  their  testi¬ 
mony.  The  contention  was  made  in  the  opening  brief 
that  these  were  circumstances  entitled  to  consideration  in 
determining  whether  a  refusal  to  answer  could  be  spelled 
out  of  a  failure  to  give  a  directly  responsive  reply.  Aside 
from  the  bald  assertion  that  the  evidence  was  imma¬ 
terial,  the  Government  ignored  this  contention. 

The  fact  that  the  witness  referred  to  some  of  these 
matters  in  his  testimony  before  the  Committee  highlights 
rather  than  mitigates  the  error.  The  defense  had  the  right 
to  show  that  the  defendant  was  truthfully  stating  what 
had  occurred  at  the  hearing  and  was  protesting  in  good 
faith  against  the  discriminatory  and  unfair  treatment  ac¬ 
corded  him. 

(c)  The  defense  referred  to  the  wrong  pages  of  the 
joint  appendix  under  this  point.  At  page  106  of  the 
opening  brief  reference  to  [J.  A.  188-97]  should  be  [J.  A. 
219-228];  [J.  A.  207]  should  be  [J.  A.  242-3].  The 
context  of  appellant's  opening  brief  clearly  indicates  that 
what  was  being  discussed  was  the  testimony  of  Thomas 
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off  ered  before  the  Court  alone  on  the  question  of  per¬ 
tinency.  By  inadvertence,  however,  reference  was  made 
to  the  testimony  of  Thomas  before  the  jury,  during  which 
he  read  the  testimony  given  by  appellant  before  the  Com¬ 
mittee.  Instead  of  noting  the  clerical  error  and  dealing 
with  the  issue  presented,  the  Government  ignores  the 
issue  and  makes  one  of  its  more  detailed  arguments  on 
the  assumption  that  appellant  intended  to  give  the  ob¬ 
viously  incorrect  reference.  j 

As  for  the  “great  latitude”  given  the  defendant  on  cross- 
examination,  it  is  submitted  that  actually  the  defendant 
was  extremely  restricted,  and  under  the  rule  laidj  down 
in  the  cases  cited  in  IX  (a)  above  the  Court  committed 
prejudicial  error.  In  one  of  these  cases,  Sunderland  v. 
U.  S 19  F.  2d  202,  213,  the  Court  said:  j 

“The  right  of  cross-examination  is  one  which 
should  not  be  lightly  curtailed.  Especially  is  this 
true  where  the  cross-examination  is  not  being  unduly 
extended,  nor  inquiry  being  made  concerning  imma¬ 
terial  matters.”  j 

I 

(d)  The  Government  concedes  that  pertinency  isito  be 
tested  “by  the  reasonableness  of  the  Committee’s  [then] 
belief  that  it  was  searching  in  fruitful  fields”  “as  df  the 
time  of  the  inquiry  put  to  the  witness.”  Thus,  the,  Gov¬ 
ernment  restates  the  position  of  appellant  that  to  estab¬ 
lish  pertinence,  it  is  necessary  to  show  a  rational  hypo¬ 
thesis  justifying  the  conclusion  by  reasonable  men  that 
there  was  some  justification  for  the  investigation.  How 
is  the  existence  or  non-existence  of  such  a  rational  hypo¬ 
thesis  determined?  Obviously  it  depends  not  on  some, 
but  on  all,  of  the  information  acted  upon.  Like  all  ques¬ 
tions  of  fact  it  must  be  determined  from  all  the  relevant 
evidence — rather  than  from  evidence  selected  by  the  Gov- 
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eminent  without  the  right  of  the  defendant  to  meet  it 
The  position  of  the  Government  here  is  that  it  alone 
may  offer  evidence  on  this  issue. 

Where,  as  here,  the  Government  relied  on  brief  extracts 
of  testimony  presented  to  it  by  other  witnesses  prior  to 
the  time  that  the  defendant  testified,  the  question  of  rea¬ 
sonableness  of  the  Committee’s  belief  may  depend  upon 
other  parts  of  the  testimony  given  by  the  witnesses  relied 
upon.  For  example,  a  witness  might,  in  one  part  of  his 
testimony,  say  that  he  knew  that  a  certain  person  was  a 
Communist,  and,  in  another  part,  say  that  this  knowl¬ 
edge  was  based  upon  the  fact  that  the  person  applauded 
at  a  Paul  Robeson  concert.2  In  testing  the  reasonableness 
of  the  reliance  on  such  testimony,  both  extracts  from  the 
testimony  are  certainly  material.  It  was  precisely  this 
kind  of  evidence  which  the  cross-examination  on  the  ques¬ 
tion  of  pertinency  was  designed  to  elicit. 


2A  test  laid  down  by  Adolph  Menjou,  a  witness  called  a  great 
expert  on  Communism  by  the  Committee  [J.  A.  530]. 


X. 

The  Trial  Court  Erroneously  Ruled  and  Charged  That 
There  Was  Evidence  Upon  Which  the  Jury  Could 
Conclude  That  the  Chairman  of  the  House  Com¬ 
mittee  on  Un-American  Activities  Had  Inherent 
Power  and  Authority  to  Appoint  a  Validly  Consti¬ 
tuted  Subcommittee,  and  That  Such  a  Subcommit¬ 
tee,  Was  in  Attendance  at  the  Time  That  the  De¬ 
fendant  Was  Sworn  and  Testified;  and  the  Tried 
Court  Committed  Reversible  Error  in  Failing  to 
Charge  That  the  Government  Must  Prove  Beyond 
a  Reasonable  Doubt  That  a  Validly  Constituted 
Subcommittee  Was  in  Attendance  at  the  Time  the 
Defendant  Was  Sworn  and  Testified,  and  in 
Quashing  Defendant’s  Subpoena  Duces  Tecum  for 
the  Written  Minutes  of  the  Committee,  Relating  to 
This  Issue.  j 

The  frailty  of  appellee  Government’s  case  to  support  the 
existence  of  a  validly  constituted  sub-committee  is  revealed 
by  its  reliance  upon  Meyers  v.  U.  S No.  9797,  decided 
November  8,  1948. 

7  i 

There  the  indictment  alleged  that  the  full  committee 
created  a  sub-committee.  The  proof  showed  that  this  was 
accomplished  in  April,  1947,  by  appointment  of  the  Chair¬ 
man  “who  announced  to  the  full  committee  the  names  of 
the  Senators  whom  he  had  appointed  as  members  of  it” 
(p.  14).  Six  months  afterwards,  in  October,  1947,  Gen¬ 
eral  Meyers  testified  before  the  sub-committee. 

Here,  the  appellant  testified  on  October  27,  1947*  almost 
a  month  before  November  24,  1947,  when  the  records  re¬ 
veal  the  first  act  of  the  full  committee  in  respect  to  the 
purported  sub-committee.  That  act  is  merely  one  of  certi¬ 
fying  to  the  House  a  transcript  of  the  proceedings  before 
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the  purported  sub-committee.  The  record  is  silent  as  to 
any  announcement  by  the  Chairman  to  the  full  committee 
of  any  appointees  to  any  sub-committee  even  after  the 
testimony  was  given. 

It  is  obvious  that  to  comply  with  the  rule  in  the  Meyers 
case,  the  appellee  Government  must  prove,  at  a  minimum 
such  an  announcement  by  the  Chairman  to  the  full  com¬ 
mittee  of  appointments  of  the  sub-committee,  and  tacit 
approval  thereof,  before  the  testimony  was  given. 

The  appellee  Government’s  case  for  a  validly  constituted 
sub-committee  rests  upon  the  unsupported  conclusion  of 
the  chairman  that  he  had  the  power  to  appoint  a  sub¬ 
committee.  There  is  no  evidence  in  the  record  to  show  the 
origin  of  this  claimed  power  and  the  trial  court’s  instruc¬ 
tion  took  away  from  the  jury  any  factual  determination 
of  this  question. 

This  fatally  defective  state  of  facts  cannot  be  cured 
by  an  application  of  the  rule  in  Christoffel  v.  U.  S.,  No. 
9788,  decided  November  22,  1948.  There  the  lack  of  a 
quorum,  if  any,  was  patent ,  while  here  the  lack  of  previ¬ 
ously  granted  authority  in  the  chairman  was  latent  and 
could  only  be  ascertained  by  examination  of  the  records 
of  previous  meetings  of  the  full  committee,  a  privilege 
that  was  not  even  granted  at  the  time  of  trial. 

The  appellee  Government  nevertheless  suggests  that  ap¬ 
pellant’s  counsel  should  have  risen  in  the  committee  room 
and  lodged  an  objection  to  the  chairman’s  power  to  ap¬ 
point  a  sub-committee. 

Even  if  appellant’s  counsel  had  some  occult  means  of 
knowing  the  legal  status  of  the  chairman’s  authority,  they 
would  still  have  been  bound  by  the  committee’s  rules  as 
announced  by  the  chairman  to  Honorable  Paul  McNutt, 


when  he  appeared  October  20,  1947,  as  counsel  for  Jack 
Warner.8 

Convictions  for  much  more  serious  crimes  involving 
moral  turpitude  have  been  reversed  where  lack  of  authority 
was  demonstrated  in  the  officer  or  tribunal  before  whom 
the  critical  act  took  place.  See  U.  S.  v.  Curtis,  107  U.  S. 
671,  27  L.  Ed.  534,  2  S.  Ct.  501,  and  other  cases  con¬ 
tained  in  L.  Ed.  annotation  of  this  case. 

In  the  Curtis  case  the  Court  held  that  a  defendant  bank 
official  could  not  be  successfully  prosecuted  for  filing  a 
false  statement  with  the  Comptroller  of  the  Currency 
where  the  statements  had  been  sworn  before  a  notary  pub¬ 
lic  and  not  an  official  authorized  by  Federal  law  to  ad¬ 
minister  oaths. 

Appellee  Government’s  case  on  this  point  may  be  sum¬ 
marized  as  follows:  j 

1.  There  is  no  rule  of  Congress  authorizing  com¬ 
mittee  chairmen  to  appoint  sub-committees. 


8“The  Chairman.  Mr.  McNutt,  the  Chair  would  like  to  inform 
you  that  it  is  the  policy  of  this  committee  to  permit  counsel  to  ad¬ 
vise  his  client,  the  witness  here  on  the  stand,  of  his  constitutional 
rights,  and  only  on  the  question  of  his  constitutional  rights.  I 
would  like  to  say  to  counsel  that  we  hope  you  will  bear  with  us 
in  that  and  that  it  will  not  be  necessary  at  any  time  to  remind  you 
of  that. 

“Mr.  McNutt.  I  understand,  Mr.  Chairman.  Of  course,  I  should 
like  to  make  a  request  to  be  permitted  to  cross-examine  witnesses. 

“The  Chairman.  You  will  not  have  that  permission.  It  is  not 
the  policy  of  the  committee  to  permit  counsel  to  cross-examine  wit¬ 
nesses.  You  will  only  have  the  right,  the  solemn  right,  to  advise 
your  client,  the  witness,  on  his  constitutional  rights.  Nothing  else. 
You  are  no  different  from  any  of  the  other  attorneys  who  have 
appeared  before  this  committee  this  year  in  the  many  hearings  that 
we  have  had."  (Hearings  before  Committee  on  Un-American  Ac¬ 
tivities,  80th  Cong.,  1st  Sess.,  p.  7.) 
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2.  There  is  a  usage,  however,  to  this  effect.  (But, 
even  if  it  were  admissible,  there  is  no  supporting 
evidence  for  this  in  the  record.) 

Thus  this  Court  is  asked  to  construe  an  unproven  usage 
against  the  liberty  of  this  appellant. 

While  rules  and  usages  of  a  legislative  body  are  binding 
upon  the  members  thereof,  it  is  an  entirely  different  mat¬ 
ter  when  they  affect  the  rights  and  liberties  of  non-mem¬ 
bers.  Mr.  Justice  Brandeis  said: 

“As  the  construction  to  be  given  to  the  rules  af¬ 
fects  persons  other  than  members  of  the  Senate,  the 
question  presented  is  of  necessity  a  judicial  one.  Smith 
asserts  that  he  was  duly  appointed  to  office,  in  the 
manner  prescribed  by  the  Constitution.  The  Senate 
disputes  the  claim.  In  deciding  the  issue,  the  Court 
must  give  great  weight  to  the  Senate's  present  con¬ 
struction  of  its  own  rules ;  but  so  far,  at  least,  as  that 
construction  was  arrived  at  subsequent  to  the  events 
in  controversy ,  we  are  not  concluded  by  it.”  (Empha¬ 
sis  supplied.)  ( U .  S.  v.  Smith ,  286  U.  S.  6,  33  L.  Ed. 
954,  959.) 

Furthermore,  the  unproved  usage  for  which  appellee 
Government  contends  is  directly  contrary  to  the  law  which 
Mr.  Justice  Brewer  stated  to  be  as  follows: 

“Power  is  not  vested  in  any  one  individual ,  but  in 
the  aggregate  of  the  members  who  compose  the  body, 
and  its  action  is  not  the  action  of  any  separate  mem¬ 
ber  or  number  of  members,  but  the  action  of  the  body 
as  a  whole ;  and  the  question  which  has  over  and  over 
again  been  raised  is,  What  is  necessary  to  constitute 
the  official  action  of  this  legislative  and  representa¬ 
tive  body?  *  *  *  And,  as  a  general  rule,  it  may 
be  stated  that  not  only  where  the  corporate  power 
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resides  in  a  select  body,  as  a  city  council,  but  where 
it  has  been  delegated  to  a  committee  or  to  agents, 
then,  in  the  absence  of  special  provisions,  otherwise, 
a  minority  of  the  select  body,  or  of  the  committee 
or  agents,  are  powerless  to  bind  the  majority  or  to  do 
any  valid  act!*  (Emphasis  supplied.)  (U.  S.  v. 
Ballin,  Joseph  &  Co.,  144  U.  S.  1  at  7.) 

XL  | 

The  Court  Erred  in  Excluding  Defendant’s  Evidence 
That  the  Committee  Failed  to  Certify  to  the  House 
of  Representatives  All  of  the  Facts  Relating  to 
His  Alleged  Failure  to  Answer  an  Allegedly  Perti¬ 
nent  Question.  i 

The  reply  of  the  Government  fails  to  appreciate  fhe  fact 
that  the  requirements  of  Section  194  are  jurisdictional. 
While  the  certification  by  the  House  is  an  act  of  thd  House 
alone,  the  law  under  which  it  acts  is  an  act  of  the  Senate 
as  well  as  of  the  House  and  of  the  President  of  thej  United 
States.  Not  only  must  the  House  itself  be  satisfied  by 
the  report  of  contempt  given  to  it  by  the  Committee,  but 
the  requirements  imposed  by  Section  194  must  likewise 
be  satisfied.  j 

i 

The  only  response  made  to  appellant’s  arguments  j  is  that 
the  appellant’s  proposed  construction  of  the  statute  is  “un¬ 
reasonable”  because  it  would  require  a  Committee  to  de¬ 
liver  every  paper  submitted  by  a  “contumacious”  witness. 
Of  course,  it  is  the  House  which  decides  whether  the  wit¬ 
ness  was  “contumacious”  not  the  Committee.  In  order 
to  arrive  at  this  decision  the  House  should  have,  at  the 
very  least,  a  fair  presentation  of  all  that  took  place,  even 
though  briefly  summarized.  If  the  Committee  chooses  to 
eliminate  in  a  wholesale  fashion,  as  was  done  in  the  present 
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case,  it  must  run  the  risk  that  at  the  point  in  the  pro¬ 
ceedings  at  which  the  witness  is  given  an  opportunity  to 
be  heard  concerning  the  nature  of  the  report,  an  impartial 
Court  may  determine  that  the  matter  eliminated  was  es¬ 
sential,  and  that  its  elimination  deprived  the  report  of  a 
jurisdictional  requisite. 

Notwithstanding  appellant  specified  the  documents  which 
were  omitted  and  notwithstanding  the  nature  of  the  docu¬ 
ments  themselves,  the  Government  does  not  argue  that 
they  were  unimportant  or  that  they  would  not  have  altered 
the  vote  of  the  House.  Indeed  such  an  argument  could 
not  be  made,  because  the  papers  omitted  consisted  in  part 
of  a  motion  to  quash  the  subpoena,  an  application  to  recall 
for  cross-examination  witnesses  who  had  testified  previ¬ 
ously  and  the  defendant’s  prepared  statement. 

In  view  of  the  strong  agitation  among  scholars  and 
statesmen  concerning  the  manner  in  which  proceedings  had 
been  carried  on  by  Congressional  investigating  committees, 
the  Government  should  not  now  be  permitted  to  argue  by 
conjecture  that  the  matters  eliminated  were  inconsequen¬ 
tial. 

Indeed,  on  January  5,  1949,  Senator  Lucas  introduced 
S.  Con.  Res.  2,  stating  that  an  identical  measure  had  been 
introduced  in  the  House  of  Representatives  by  Representa¬ 
tive  McCormack  (Cong.  Record,  81st  Cong.  p.  51).  Sec¬ 
tion  2  of  the  proposed  rules  in  said  resolution  provides 
that  any  person  may  file  a  sworn  statement  with  a  com¬ 
mittee  if  he  believes  his  reputation  has  been  attacked  by 
testimony  of  other  witnesses.  Section  3(c)  of  the  same 
proposal  would  permit  the  person  so  attacked  to  cross- 
examine,  by  counsel,  such  adverse  witnesses. 
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However,  neither  the  Government,  the  defendant  nor 
this  Court  is  called  upon  to  determine  whether  the  in¬ 
clusion  of  the  omitted  material  would  in  fact  have  caused 
the  House  not  to  certify  the  defendant  for  contempt  This 
Court  need  only  determine,  as  seems  plain,  that  the  matter 
omitted  was  sufficiently  important  to  warrant  considera¬ 
tion  by  the  House,  and  that  its  elimination  deprived  the 
report  of  its  character  as  “a  statement  of  fact  constituting 
such  failure”  (to  answer). 

Appellant  contends  the  elimination  of  the  specified  papers 
was  not  merely  a  technical  violation,  but  was  a  denial,  of 
fundamental  rights.  The  requirement  of  selecting  all  ma¬ 
terial  facts  including  essential  documents  does  not  impose 
an  unreasonable  construction  on  the  statute,  in  view  of  the 
fact  that  the  certification  initiates  a  prosecution  for  con¬ 
tempt 

i 

Appellant’s  points  made  in  his  opening  brief  under 
points  VI  to  XI,  inclusive,  in  their  totality  mean  that 
appellant  was  in  effect  deprived  of  the  right  to  a  trial 
by  jury  as  provided  by  the  Sixth  Amendment,  and  to 
his  day  in  court  as  provided  by  the  Fifth  Amendment 

i 

This  proposition,  implicit  in  the  several  particularized 
attacks  heretofore  made  upon  the  court’s  rulings,  instruc¬ 
tions  and  comments,  justifies  explicit  treatment  here,  even 
at  the  expense  of  some  repitition  and  we  shall  therefore 
summarize  these  several  attacks  at  this  point  in  the  reply 
brief.  I 


i 
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A.  The  Guaranty  of  Trial  by  Jury  Contained  in  the  Sixth 
Amendment  Is  a  Matter  of  Substance  and  Cannot  Be 
Evaded  by  Instructions  to  the  Jury. 

It  is  true,  of  course,  that  the  form  of  trial  by  jury  has 
been  granted  the  appellant.  But  the  Supreme  Court  has 
repeatedly  held  that  the  trial  by  jury  guaranteed  by  the 
United  States  Constitution  means  more  than  the  formality 
of  impaneling  a  jury  and  having  it  render  a  verdict;  it  was 
therefore  held  that  the  protection  has  been  violated  where 
the  verdict  of  the  jury  was  coerced  by  a  mob. 

Moore  v.  Dempsey,  261  U.  S.  86. 

And,  we  respectfully  submit  the  same  is  true  where 
questions  of  fact  upon  which  guilt  depends  have  been  with¬ 
drawn  from  the  consideration  of  the  jury  by  the  judge 
presiding  at  the  trial.  In  fact,  this  would  be  true  even 
where  the  question  was  not  formally  withdrawn  from  the 
jury  but  language  was  used  by  the  judge  which  amounted 
to  indirect  coercion — although  the  judge  may,  of  course, 
instruct  the  jury  as  to  the  law  applicable  to  a  particular 
set  of  facts  which  may  be  found  by  them  to  exist.  The 
rule  was  thus  stated  by  Mr.  Justice  Brandeis  speaking  for 
himself.  Chief  Justice  White  and  Mr.  Justice  Day,  in  a 
case  which  we  shall  have  occasion  to  discuss  more  fully 
further  below: 

“It  has  long  been  the  established  practice  of  the 
Federal  courts  that,  even  in  criminal  cases,  the  pre¬ 
siding  judge  may  comment  freely  on  the  evidence  and 
express  his  opinion  whether  facts  alleged  have  been 
proved.  Since  Sparf  v.  United  States,  156  U.  S.  51, 
it  is  settled  that,  even  in  criminal  cases,  it  is  the 
duty  of  the  jury  to  apply  the  law  given  them  by  the 
presiding  judge  to  the  facts  which  they  find.  But  it 
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is  still  the  rule  of  the  Federal  courts  that  the  jury 
in  criminal  cases  renders  a  general  verdict  on  the  law 
and  the  facts ;  and  that  the  judge  is  without  power  to 
direct  a  verdict  of  guilty  although  no  fact  is  iii  dis¬ 
pute.  United  States  v.  Taylor,  3  McCrary  500,  11 
Fed.  470;  Atchison;  T.  &  S.  F.  R.  Co.  v.  United 
States,  27  L.  R.  A.  (N.  S.)  756,  96  C.  C.  A.;  646, 
172  Fed.  194.  What  the  judge  is  forbidden  to  do  di¬ 
rectly,  he  may  not  do  by  indirection.  Peterson  v. 
United  States,  130  C.  C.  A.  398,  213  Fed.  920.  The 
judge  may  enlighten  the  understanding  of  the  jury, 
*  and  thereby  influence  their  judgment;  but  he  may  not 
use  undue  influence.  He  may  advise;  he  may  per¬ 
suade;  but  he  may  not  command  or  coerce.  .  ' .  .” 

Horning  v.  D.  of  C.,  254  U.  S.  135,  139. 


It  is  true  that  this  statement  -  occurs  in  a  dissenting 
opinion.  But,  as  is  shown  in  the  later  portions  of  the 
same  opinion,  the  decision  of  the  majority  was  due  to  the 
fact  that  in  that  particular  case  there  were  no  disputed 
questions  of  fact,  and  it  was  therefore  claimed  by  the 
Government  that  the  appellant  in  that  case  had  not:  suf¬ 
fered  any  serious  injury  by  what  was  claimed  to  be;  pure 
formality.  It  was  against  this  notion  that  anything  may 
be  considered  a  mere  formality  in  a  criminal  case,  that  Mr. 

Justice  Brandeis,  the  Chief  Justice  and  Mr.  Justice;  Day 

! 

protested.  Mr.  Justice  Brandeis’s  opinion  continues; 


“It  is  said  that  if  the  defendant  suffered  any  wrong, 
it  was  purely  formal;  and  that  the  error  is  of  such  a 
character  as  not  to  afford,  since  the  Act  of  February 
26,  1919,  chap.  48,  40  Stat.  at  L.  1181,  Comp.  iStat. 
S.  1246,  a  basis  for  reversing  the  judgment  of  the 
lower  court.  Whether  a  defendant  is  found  guilty  by 
a  jury,  or  is  declared  to  be  so  by  a  judge,  is  not,  un¬ 


der  the  Federal  Constitution,  a  mere  formality. 
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It  is  unnecessary  to  discuss  here  the  question  whether 
the  judge  presiding  at  a  criminal  trial  in  a  Federal  Court 
may  instruct  the  jury,  as  the  judge  did  in  this  case,  that 
it  is  their  duty  to  convict  under  certain  conditions.  We 
may  assume,  for  the  purpose  of  this  discussion,  that  the 
Horning  case  decides  this  point  adversely  to  our  conten¬ 
tion  in  a  case  involving  no  disputed  questions  of  fact.  Such 
assumption  would  not  in  any  way  affect  this  case.  For, 
unlike  the  situation  in  the  Horning  case,  all  of  the  material 
questions  of  fact  upon  which  guilt  can  be  predicated  are  in 
dispute  in  this  case. 

B.  Every  Question  of  Fact  Necessary  for  the  Finding  of 
Guilt  in  the  Case  at  Bar  Is  in  Dispute,  Unless  It  Is  Re¬ 
solved  as  a  Matter  of  Law  in  Favor  of  Appellant. 

We  respectfully  submit  that  a  reading  of  the  record 
leads  to  the  following  conclusion:  Either  there  is  no  evi¬ 
dence  of  a  single  element  entering  into  the  crime  with 
which  the  appellant  is  charged ,  or  else  each  and  every 
such  element  involves  a  disputed  question  of  fact. 

Even  the  question  whether  or  not  appellant  refused  to 
answer  any  question  put  to  him  by  the  sub-committee  in¬ 
volves  a  disputed  question  of  fact  which  appellant  was 
entitled  to  have  the  jury  decide  for  itself,  since  appellant 
contended  that  he  was  attempting  to  answer  the  question 
in  his  own  way  and  was  not  permitted  to  do  so  by  the 
chairman  of  the  sub-committee  who  ordered  his  removal 
from  the  hearing  room  before  he  had  a  chance  to  give  his 
answer  in  full.  Whether  or  not  this  contention  was  true 
was  a  question  of  fact  for  the  jury  to  decide.  In  one 
part  of  his  charge  the  Court  recognized  this  fact,  but  im¬ 
mediately  slurred  over  this  question  and  proceeded  to  dis¬ 
cuss  at  length  the  questions  asked  and  the  answers  actually 


given  by  appellant,  and  wound  up  this  discussion  by  the 
explicit  instruction  that  if  the  jury  believed  that  appellant 
did  not  give  a  responsive  reply  they  must  find  a  verdict 
of  guilty — even  though  he  may  have  honestly  attempted 
to  reply.  This  clearly  withdrew  from  the  jury  the  earlier 
statement  that  one  of  the  fact  they  must  find  is  whether 
or  not  appellant  attempted  to  reply  to  the  question  and  was 
not  permitted  to  do  so  by  action  of  the  Chairman  of  the 
Committee.  This  was  further  emphasized  in  a  later  por¬ 
tion  of  his  charge  in  which  the  presiding  judge  instructed 
the  jury  that  if  they,  the  jury,  cannot  tell  from  the  answers 
actually  given,  in  so  far  as  they  had  gone  prior  to  appel¬ 
lant’s  removal  from  the  congressional  hearing  rooms, 
whether  or  not  appellant  is  a  member  of  the  Communist 
Party  they  must  find  appellant  guilty.  We  respectfully 
submit  that  by  this  charge  the  court  absolutely  withdrew 
from  the  consideration  of  the  jury  the  question  of  “wil¬ 
fulness”,  which  by  the  terms  of  the  statute  under  the  in¬ 
dictment  was  found,  is  a  necessary  element  of  the  crime. 

But  the  question  of  “wilfulness’’  was  clearly  a  question 
of  fact  for  the  jury  to  determine,  under  proper  instruc¬ 
tions,  since  appellant  did  not  refuse  to  testify.  On  the 
contrary,  he  not  only  appeared  but  permitted  himself  to 
be  sworn,  and  attempted  some  kind  of  answer.  Whether 
or  not  that  answer  was  sufficient  to  show  an  attempt  in 
good  faith  was  a  question  of  fact  for  the  jury.  And  Ithat 
question  of  fact  was  withdrawn  from  the  jury  by  the 
Court’s  instruction  that  the  question  was  not  whether  ap¬ 
pellant  had  wilfully  refused  to  answer  the  question,  but 
that  the  question  was  whether  he  succeeded  in  giving  a  re¬ 
sponsive  answer  from  which  the  jury  could  determine 
whether  or  not  appellant  was,  or  ever  had  been,  a  member 
of  the  Communist  Party.  j  ' 

i 

j 
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But  even  more  important  are  the  other  rulings  of  the 
court  which  in  effect  amounted  to  a  direction  of  a  verdict 
of  guilt,  unless  they  could  tell  from  the  answers  given 
whether  or  not  appellant  was,  or  ever  had  been,  a  member 
of  the  Communist  Party.  The  trial  court  thus  specifically 
withdrew  from  the  consideration  of  the  jury  the  following 
questions : 

(1)  Whether  or  not  the  three  members  of  Congress 
before  whom  appellant  was  called  to  answer  on  October 
27,  1947,  was  a  duly  constituted  sub-committee  of  the 
House  Committee  on  Un-American  Activities. 

(2)  Whether  or  not  this  alleged  sub-committee  was  en¬ 
gaged  in  a  legitimate  legislative  inquiry — that  is  to  say, 
whether  or  not  the  members  of  the  alleged  sub-committee 
in  conducting  the  investigation  of  the  motion  picture  in¬ 
dustry  had  a  legitimate  legislative  purpose. 

(3)  Whether  the  calling  of  the  appellant  to  the  “wit¬ 
ness  stand”  on  October  27,  1947,  was  part  of  such  legiti¬ 
mate  legislative  inquiry,  and  whether  the  questions  put  to 
him  were  honestly  intended  to  elicit  information  which  the 
committee,  needed,  or  thought  it  needed,  as  an  aid  to  any 
legislative  purpose. 

C.  Appellant  Was  Not  Given  His  Day  in  Court,  Contrary  to 
the  Provisions  of  the  Fifth  Amendment. 

On  October  27,  1947,  the  sub-committee  of  the  House 
Committee  on  Un-American  Activities  initiated  proceed¬ 
ings  designed  to  deprive  appellant  of  his  livelihood  con¬ 
trary  to  the  due  process  clause  of  the  Fifth  Amendment. 
The  proceeding  thus  initiated  has  culminated  in  the  judg¬ 
ment  appealed  from,  in  appellant  being  deprived  of  his 
liberty  contrary  to  the  same  provision  of  the  Fifth  Amend¬ 
ment. 


It  is  elementary  that  “due  process”  under  the  American 
system  of  jurisprudence  includes  as  a  minimum  the  oppor¬ 
tunity  to  present  one’s  defense  in  court.  Of  that  oppor¬ 
tunity  appellant  has  been  effectively  deprived  by  the  judge 
who  presided  at  the  trial  which  resulted  in  the  judgment 
appealed  from.  The  appellant  was  entitled  to  a  jury  trial 
— and  that  means  he  was  entitled  to  have  the  jury  pass  upon 
all  disputed  questions  of  fact  involved  in  this  case.  Passing 

i 

that,  however,  it  is  clear  that  appellant  was  entitled  to 
present  his  defense  to  the  court  before  which  he  was  being 
tried — whether  the  court  consists  of  a  judge  or  jury  or 
both.  And  the  record  shows  that  not  only  did  the  trial 
judge  refuse  to  permit  the  jury  to  pass  upon  the  disputed 
facts  the  proof  of  which  constituted  the  necessary  elements 
of  the  offense  with  which  appellant  was  charged,  but  that 
the  trial  judge  refused  to  have  the  evidence  bearing  on 
these  disputed  facts  presented  at  all,  whether  for  the  con¬ 
sideration  of  the  judge  or  jury.  j 

We  must  recapitulate  briefly  the  elements  of  the  of¬ 
fense  with  which  appellant  was  charged  in  the  indictment, 
the  elementary  rules  of  law  governing  the  trial  or  criminal 
cases  in  the  American  system  of  jurisprudence,  and  the 
actual  events  of  the  court  proceedings  which  culmi¬ 
nated  in  the  judgment  appealed  from.  In  so  doing, 
we  shall  touch  only  upon  those  matters  which  involve 
constitutional  guarantees — leaving  out  of  consideration 
the  matter  of  fairness  of  the  procedure,  as  well  as 
matters  involving  only  statutory  provisions.  We  i  shall 
also  limit  ourselves  to  matters  expressly  passed  upon  by 
the  Supreme  Court  and  such  matters  not  expressly  passed 
upon  by  the  Supreme  Court  which  this  court  has  recog¬ 
nized  in  previous  decisions. 
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The  elements  of  the  crime  with  which  appellant  was 
charged  consists,  under  the  authorities,  of  the  following: 

( 1 )  An  investigation  by  one  of  the  Houses  of  Congress 
either  into  a  matter  in  which  it  has  a  judicial  function 
under  the  Constitution,  or  over  which  it  has  a  right  to 
legislate  under  the  constitution. 

(2)  In  a  case  in  which  the  House  in  question  has  no 
judicial  power,  the  investigation  must  be  undertaken  in 
good  faith  for  a  legislative  purpose. 

(3)  Where  the  witness  has  not  refused  to  appear  or  be 
sworn,  but  has  merely  failed  to  answer  particular  ques¬ 
tions,  in  order  to  permit  an  invasion  of  the  Right  of 
Privacy,  the  situation  must  be  such  as  to  present  a  clear 
case  of  necessity  for  the  investigation  including  the  factor 
that  the  committee  needs  the  information,  does  not 
itself  already  possess  it,  and  cannot  in  any  manner  save 
the  invasion  of  the  privacy  obtain  it. 

Under  the  elementary  rules  governing  criminal  trials  in 
our  system  of  jurisprudence  it  was  incumbent  upon  the 
government  to  prove  all  of  these  elements  or  ingredients 
of  the  crime  beyond  a  reasonable  doubt.  That  the  record 
is  absolutely  barren  of  any  such  proof  will  appear  upon 
even  the  most  cursory  reading  of  the  same.  Appellant 
was  therefore,  entitled  to  a  direction  of  acquittal  at  the 
close  of  the  government’s  case.  However,  the  motion  for 
a  directed  verdict  of  acquittal  having  been  denied,  appel¬ 
lant  undertook  the  burden  of  proving  his  innocence,  by 
offering  to  prove  affirmatively  the  lack  of  the  necessary  ele¬ 
ments  of  his  crime  by  proving: 

(1)  That  the  sub-committee  was  not,  in  the  investiga¬ 
tion  conducted  by  it  into  the  motion  picture  industry,  en¬ 
gaged  in  a  legitimate  legislative  inquiry — that  is  to  say, 
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that  this  particular  investigation  was  not  undertaken  in 
good  faith  with  a  legislative  purpose  in  mind,  by  proving: 

(2)  That  there  was  no  reasonable  ground  for  ally  such 
legislative  inquiry  into  the  motion  picture  industry  as  that 
conducted  by  the  sub-committee  from  October  20  to  Octo¬ 
ber  30,  1947;  and  that  if  there  were  any  doubt  on  the 
subject,  the  testimony  adduced  at  the  hearings  of  the 
sub-committee  from  October  20,  1947  up  to  the  time  when 
appellant  was  called  upon  to  testify,  clearly  demonstrated 
that  there  was  not  the  slightest  ground  for  any  such  in¬ 
quiry,  and  that  the  sub-committee  in  question  was  fully 
aware  of  such  fact  at  least  by  the  time  appellant  was 
called  upon  to  testify. 

(3)  That  the  activities  of  the  sub-committee  in  the 
motion  picture  industry  prior  to  the  investigation  itself, 

i 

and  the  investigation  itself  from  October  20,  1947  fo  and 

i 

including  October  30,  1947,  was  conducted  for  the  pur¬ 
pose  of  establishing  a  previous  censorship  in  the  industry 
by  compelling  the  employers  in  that  industry,  to  discharge 
from  its  employment  persons  accused  by  the  committee  of 
communism  as  well  as  all  persons  whose  views  on  social 
and  political  matters  the  committee  considered  “sub¬ 
versive,”  by  threatening  retaliation  by  the  committee  act¬ 
ing  in  the  name  or  on  behalf  of  the  House  of  Representa¬ 
tives  in  case  of  refusal  of  the  employers  in  the  rhotion 
picture  industry  to  acceed  to  the  committee’s  demands ;  and 

(4)  That  aside  from  the  general  purpose  of  the;  sub¬ 
committee  of  the  Committee  on  Un-American  Activities  in 

i 

conducting  the  investigation  into  so-called  “subversive  ac¬ 
tivities”  in  the  motion  picture  industry,  as  stated  above — 
namely,  to  establish  a  general  previous  censorship  in  that 
industry — the  sub-committee  in  the  particular  investigation 


i 
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commenced  by  it  on  October  27,  and  particularly  in  calling 
appellant  to  the  witness  stand,  had  the  illegitimate  purpose 
of  compelling  appellant  and  certain  other  named  individuals 
to  admit  membership  in  the  Communist  Party,  for  the  sole 
purpose  of  securing  their  discharge  from  employment  in 
that  industry,  because  employers  in  that  industry  had  in¬ 
formed  the  committee  that  they  would  not  discharge  these 
persons,  including  appellant,  unless  these  persons  admitted 
membership  in  the  Communist  Party. 

Appellant  was  not  permitted  to  prove  any  of  these  mat¬ 
ters  and  the  testimony  offered  on  his  behalf  to  that  effect 
was  ruled  out,  on  the  amazing  ground  that  it  was  “imma¬ 
terial”  to  the  issues  before  the  court. 

The  court  did  not  state  the  legal  theory  which  made 
proof  of  the  facts  which  appellant  offered  to  prove  imma¬ 
terial  to  the  issues  before  the  court;  and  we  are  therefore 
bound  to  speculate  as  to  such  theory.  Entering  upon  this 
speculative  field,  we  must  assume  that  the  court  below  be¬ 
lieved  that  there  were  certain  legal  presumptions  which 
were  not  only  sufficient  to  dispense  with  the  proof  of  the 
elements  of  the  crime  which  the  government  was  bound 
to  plead  and  prove,  but  that  such  legal  presumptions  could 
not  be  rebutted  by  the  proof  of  actual  facts  negativing 
such  presumptions. 

We  deny  that  under  our  system  of  law  there  are,  in  a 
criminal  trial  any  legal  presumptions  which  could  over¬ 
come  the  presumption  of  innocence,  which  is  basic  in  our 
law,  and  therefore  dispense  with  actual  proof  of  the  ele¬ 
ments  of  the  crime  with  which  the  defendant  is  charged. 
We  need  not  enter  upon  that  inquiry,  however;  nor  specu¬ 
late  upon  the  possible  presumptions  in  which  the  court 
below  could  have  indulged,  if  such  indulgence  were  per- 
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missible.  Certainly,  there  are  no  absolute  legal  presump¬ 
tions,  and  every  presumption  may  be  overcome  by  proving 
that  the  facts  are  contrary  to  the  assumption  of  fact  upon 
which  every  legal  presumption  must  be  based.  It  would 
unnecessarily  expand  this  brief  if  we  were  to  examine  all 
the  authorities  on  the  subject  of  presumptions.  We  shall 
therefore  only  point  to  Mr.  McKelvey’s  well-known  treatise 
on  Evidence  in  which  the  subject  of  presumptions  is 
treated  exhaustively — resulting  in  the  conclusion  based  on 
an  examination  of  numerous  cases  as  well  as  earlier  text- 
writers,  that  all  so-called  legal  presumptions  are  merely 
shortcuts  to  proving  facts  so  generally  prevalent  as  not  to 
require  special  proof  in  order  to  make  out  a  prima  facie 
case.  Every  presumption  may  therefore  be  rebutted  by 
proving  that  in  the  particular  case  under  consideration 
by  the  court  the  facts  were  different  from  that  in  the  ma¬ 
jority  of  similar  cases.  McKelvey  on  Evidence, j  Fifth 
Edition,  Chapter  5.  In  the  course  of  his  discussion,  Mr. 
McKelvey  invokes  the  authority  of  Professor  Thayer:,  than 
whom  there  is  no  greater  authority  on  the  subject  of  evi¬ 
dence,  particularly  on  the  scientific  and  philosophical 
aspects  of  the  subject  by  quoting  the  following  language 
from  Thayer’s  Cases  on  Evidence: 

“They  ( i .  e.,  presumptions)  have  the  same  effect 
(and  no  other)  which  they  have  in  all  the  j other 
regions  of  legal  reasoning.  Their  effect  results,  neces¬ 
sarily,  from  their  characteristic  of  quality,  i  This 
quality  imputes  to  certain  facts,,  or  groups  of  facts,  a 
certain  prima  facie  significance  or  operation.  In  the 
conduct,  then,  of  an  argument  or  of  evidence, j  they 
throw  upon  him  against  whom  they  operate  the  j  duty 
of  meeting  this  imputation.  Should  nothing  further 
be  adduced,  they  settle  the  question  involved  in  them 


in  a  certain  way.  He,  therefore,  who  would  not  have 
it  settled  so,  must  show  cause.” 

Thayer ,  Cases  on  Evidence,  2nd  Ed.,  p.  41. 

Assuming,  therefore,  that  the  court  was  justified  in  hold¬ 
ing  that  there  are  enough  legal  presumptions  of  one  kind 
or  another  to  satisfy  the  burden  of  proof  resting  upon  the 
government  to  prove  beyond  a  reasonable  doubt  every  ele¬ 
ment  of  the  crime  with  which  appellant  was  charged,  all 
that  that  meant  was  that  it  was  up  to  the  appellant  to 
meet  these  presumptions  by  proving  that  the  facts  were 
actually  otherwise.  This  appellant  offered  to  do,  but  he 
was  not  permitted  to  do  so.  In  other  words,  appellant 
was  deprived  of  his  day  in  court  by  not  being  permitted 
to  prove  his  defense. 

That  the  refusal  to  permit  appellant  to  prove  his  de¬ 
fense,  by  proving  the  actual  facts  which  would  overcome 
any  possible  presumption  that  could  be  invoked  against 
him,  was  contrary  to  the  protection  of  the  due  process 
clause  of  the  Fifth  Amendment,  would  seem  to  be  hardly 
a  matter  for  argument  or  the  citation  of  authority.  How¬ 
ever,  we  repeat,  that  in  the  strange  atmosphere  in  which 
the  trial  below  was  conducted — an  atmosphere  which  the 
government  is  assiduously  engaged  in  transplanting  into 
this  court,  nothing  may  be  taken  for  granted — not  even 
the  most  elementary  proposition  of  law.  We  shall  there¬ 
fore,  like  the  defendant  below,  assume  the  burden  not 
placed  upon  us  by  law,  and  the  most  difficult  one — that  of 
finding  cases  proving  elementary  propositions  usually 
taken  for  granted. 

It  would  entail  upon  us  an  extraordinary  amount  of 
labor  to  search  for  possible  cases  actually  holding  that  a 
“legal  presumption”— that  is  to  say,  a  presumption  in- 
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dulged  in  by  the  courts — could  be  rebutted.  Nor  is  that 
necessary  in  view  of  the  authority  of  the  textwriter  cited, 
whose  statements  are  a  deduction  of  numerous  cases  in 
which  this  question  came  up  in  more  subtle  ways  than  the 
elementary  one  involved  in  the  present  case.  We  shall 
therefore  refer  only  to  a  case  in  which  it  was  held  that 
an  attempt  by  the  Legislature  to  create  such  a  presumption 
would  be  unconstitutional. 

People  v.  Cannon ,  139  N.  Y.  32. 

i 

In  discussing  the  limits  of  the  power  of  the  law-making 
branch  of  the  government  to  create  presumptions!  in  a 
criminal  trial,  the  Court  of  Appeals  of  the  State  of  New 
York  said  in  that  case: 

“In  cannot  be  disputed  that  the  courts  of  this  and 
other  states  are  committed  to  the  general  principle 
that  even  in  criminal  prosecutions  the  legislature  may 
with  some  limitations  enact  that  when  certain  i  facts 
have  been  proved  they  shall  be  prima  facie  evidence 
of  the  existence  of  the  main  fact  in  question.  |  The 
limitations  are  that  the  fact  upon  which  the  presump¬ 
tion  is  to  rest  must  have  some  fair  relation  to,  or 
natural  connection  with  the  main  fact.  The  inference 
of  the  existence  of  the  main  fact  because  of  the  ex- 
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istence  of  the  fact  actually  proved,  must  not  be  merely 
and  purely  arbitrary,  or  wholly  unreasonable^  un¬ 
natural  or  extraordinary,  and  the  accused  must  have 
in  each  case  a  fair  opportunity  to  make  his  defense , 
and  to  submit  the  whole  case  to  the  jury,  to  be  de¬ 
cided  by  it  after  it  has  weighed  all  the  evidence  and 
given  such  weight  to  the  presumption  as  to  it  shall 
seem  proper.  A  provision  of  this  kind  does  not:  take 
away  or  impair  the  right  of  trial  by  jury.  It j  does 
not  in  reality  and  finally  change  the  burden  of  proof. 
The  people  must  at  all  times  sustain  the  burden  of 


proving  the  guilt  of  the  accused  beyond  a  reasonable 
doubt.  It,  in  substance,  enacts  that,  certain  facts 
being  proved,  the  jury  may  regard  them,  if  believed, 
as  sufficient  to  convict,  in  the  absence  of  explanation 
or  contradiction.  Even  in  that  case,  the  court  could 
not  legally  direct  a  conviction.  It  cannot  do  so  in  any 
criminal  case.  That  is  solely  for  the  jury,  and  it 
could  have  the  right,  after  a  survey  of  the  whole  case, 
to  refuse  to  convict  unless  satisfied  beyond  a  reason¬ 
able  doubt  of  the  guilt  of  the  accused,  even  though 
the  statutory  prima  facie  evidence  were  uncontra¬ 
dicted.” 

People  v.  Cannon,  139  N.  Y.  32,  42,  43,  44,  46,  47. 

See,  also. 

People  v.  Creasy,  236  N.  Y.  205. 

Surely,  what  the  whole  legislative  power  of  the  govern¬ 
ment  could  not  do  by  express  enactment,  the  courts  cannot 
do  of  their  own  motion.  The  constitutional  limitations 
which  stand  in  the  way  of  the  legislative  power  of  the 
government,  specifically  entrusted  with  the  power  of  mak¬ 
ing  rules  of  evidence  certainly  are  a  bar  to  the  exercise  of 
such  governmental  power  by  the  courts,  whose  duty  is 
limited  to  that  of  enforcing  the  law  as  made  by  the  law¬ 
making  branch  of  the  government.  The  defendant  hav¬ 
ing  been  denied  his  day  in  court  by  not  being  permitted 
to  prove  his  defense,  the  judgment  must  be  reversed,  even 
if  there  were  no  other  reasons  for  such  reversal. 


XII. 

The  Trial  Court  Erred  in  Denying  Defendant’s  Chal¬ 
lenge  and  Motion  to  Dismiss  the  Juty  Panel. 

The  Government’s  reply  consists  of  a  partial  restatement 
and  misstatement  of  defendant’s  position  accompanied  by 
the  ipse  dixit  that  the  defendant  has  not  sustained  his  con¬ 
tentions.  For  the  most  part,  any  reply  to  the  Government’s 
argument  would  consist  of  a  restatement  of  portions  of 
defendant’s  opening  brief  on  this  point  and  this  would 
serve  no  useful  purpose.  j 

However,  there  does  appear  in  the  Government’s  brief 
a  suggestion  that  jurors  are  only  tentatively  disqualified. 
It  is  true  that  the  testimony  indicates  that  no  one  is 
“permanently  disqualified.”  But,  in  the  past,  those  who 
have  not  qualified  have  simply  not  been  included  in  the  lists 
from  which  jurors  were  drawn,  and  nothing  further  has 
been  done  about  them  [J.  A.  71-2].  So  even  though  from 
the  standpoint  of  the  indefinite  future,  the  disqualifica¬ 
tion  may  be  temporary,  so  far  as  this  defendant  is  con¬ 
cerned,  the  disqualifications  were  final  and  conclusive. 

This  point  is  discussed  more  fully  in  the  appellant’s 
closing  brief  in  the  Trumbo  case. 

XIII. 

The  Court  Committed  Prejudicial  Error  in  Denying 
Defendant’s  Motion  to  Transfer  the  Trial  From 
the  District  Court  of  Columbia.  j 

The  case  of  Dennis  v.  United  States,  No.  9597,  does  not 
dispose  of  the  issues  presented  in  this  case.  Here,  a  show¬ 
ing  of  facts  was  made,  which  was  not  challenged  by  the 
Government,  establishing  that  in  case  involving  contempt 
of  the  House  Committee  on  Un-American  Activities:  by  a 
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person  alleged  to  be  a  Communist  no  government  employee 
could  feel  safe  in  his  job  if  he  participated  in  rendering 
a  verdict  of  acquittal  for  the  defendant.  The  issue  is 
whether  Government  employees,  under  such  a  showing , 
may  properly  be  in  the  majority  in  the  jury  panel  from 
which  the  defendant  must  obtain  a  jury.  That  issue  was 
not  decided  in  the  Dennis  case,  nor  has  it  been  determined 
favorably  to  the  Government  in  any  other  case. 

XIV. 

The  Court  Committed  Prejudicial  Error  as  a  Result 
of  (A)  the  Method  Employed  in  Impanelling  the 
Trial  Jury  and  (B)  the  Denial  of  Defendant’s 
Challenges  to  Government  Employees  for  Cause, 
and  (C)  the  Refusal  to  Grant  the  Defendant  Addi¬ 
tional  Peremptory  Challenges,  and  (D)  the  Re¬ 
fusal  to  Allow  Defendant  to  Put  Certain  Material 
Questions  on  Voir  Dire  to  Proposed  Jurors. 

What  was  said  of  the  Dennis  case  under  the  last  point 
applies  equally  here. 

Frasier  v.  U.  S .,  Sup.  Ct.  No.  44,  decided  December 
20,  1948,  is  relied  on  by  the  Government.  There  are  a 
number  of  basic  distinctions  between  this  case  and  the 
cited  case.  In  the  latter  there  was  no  question  about  the 
complete  fairness  of  the  method  and  adequacy  of  the  voir 
dire  examination.  As  the  court  said,  “Pursuant  to  custo¬ 
mary  practice,  those  proceedings  began  with  the  seating  in 
the  box  of  twelve  prospective  jurors  for  purposes  of  ex¬ 
amination  on  voir  dire  ”  Later  the  court  notes  that  “the 
jury  [was  selected]  by  proper  procedures.”  The  court 
quoted  from  the  Wood  case, 

“In  dealing  with  an  employee  of  the  Government, 
the  court  would  properly  be  solicitous  to  discover 


whether,  in  view  of  the  nature  or  circumstances  of 

i 

his  employment,  or  of  the  relation  of  the  particular 
governmental  activity  to  the  matters  involved  in  the 
prosecution,  or  otherwise,  he  had  actual  bias,  and,  if 
he  had,  to  disqualify  him.”  I 

i 

Then  the  court  notes  that  the  petitioner  was  “afforded  the 
fullest  opportunity  legally  and  factually”  to  challenge  the 
jurors  for  actual  bias. 

| 

No  such  full  opportunity  was  afforded  the  defendant  in 
this  case.  Despite  objection,  the  jury  panel  was  required 
to  be  examined  as  a  whole,  without  seating  twelve!  pros¬ 
pective  jurors  in  the  box  for  questioning,  under  physical 
conditions  which  made  adequate  examination  impossible. 
Questions  to  the  jurors  were  meticulously  screened  by  the 
court,  with  censure  for  any  deviation  from  the  form  of 
questions  which  the  court  required  the  defendant,  but  not 
the  Government,  to  submit  in  writing.  The  defense  was 
harassed  by  the  court  even  for  repetition  of  questions  at 
the  request  of  prospective  jurors  (see  Opening  Brief  pp. 
138  et  seq.).  This  is  a  far  cry  from  what  happened  in 
the  Frazier  case.  j 

No  question  concerning  the  composition  of  the  jury  ,  panel 
was  raised  in  the  Frazier  case,  until  after  the  jury  impan- 
elment  was  about  complete  and  then  the  matter  urged  was 
something  other  than  that  involved  in  this  case.  The  ques¬ 
tion  of  eligibility  of  government  employees  was  not  raised 
until  all  of  petitioner’s  challenges  for  cause  were  exhausted. 

i 

Furthermore,  and  of  critical  importance  here ,  the  chal¬ 
lenges  to  government  employees  from  the  Narcotics 
Bureau  (the  case  involved  that  Bureau)-  was  raised  for 


the  first  time  on  appeal  and  the  court  held  that  it  came 
too  late.  With  respect  to  these  jurors,  the  court  said : 

“Whether  or  not  employment  in  the  Treasury  out¬ 
side  the  Narcotics  Bureau  would  constitute  ground  for 
challenge  for  ‘actual  bias/  such  employment  in  the 
connections  disclosed  here  affecting  Moore  and  Root 
was  not  so  obvious  a  disqualification  or  so  inherently 
prejudicial  as  a  matter  of  law,  in  the  absence  of  any 
challenge  to  them  before  trial,  as  to  require  the  court 
of  its  own  motion  or  on  petitioner’s  suggestion  after¬ 
ward  to  set  the  verdict  aside  and  grant  a  new  trial.” 

It  specifically  did  not  rule  that  such  challenge  would  not 
have  been  effective,  if  it  had  been  made,  as  in  this  case, 
before  trial.  The  importance  of  this  lies  in  the  fact  that, 
as  will  be  shown  below,  the  basis  for  disqualification  in 
this  case  is  much  clearer  than  it  was  for  the  two  Narcotics 
Bureau  employees  in  the  cited  case. 

In  the  Frasier  case,  the  court  quoted  with  approval  from 
the  Wood  case,  as  follows : 

“We  think  that  the  imputation  of  bias  simply  by 
virtue  of  governmental  employment,  without  regard 
to  any  actual  partiality  growing  out  of  the  nature 
and  circumstances  of  particular  cases,  rests  on  an  as¬ 
sumption  without  any  rational  foundation.” 

The  court  in  the  Frasier  case  then  went  on  to  say  that 
government  employees  were  subject  to  challenge  like  other 
persons  for  “  ‘actual  bias’  and  under  aU  ordinary  circum¬ 
stances  only  to  such  challenge  ”  Thus,  the  Frasier  case 
clarifies  the  principle  implicit  in  the  Wood  case  that  there 
may  be  extraordinary  cases  in  which  Government  em¬ 
ployees  are  subject  to  challenge  because  of  implied  bias. 
If  there  ever  was  or  ever  will  be  such  an  extraordinary 


case,  this  is  it.  Here,  there  was  the  strongest  kind  of  a 
showing  that  no  government  employee  was  free  to  decide 
against  the  Committee  because  of  the  threats  actual  and 
implied  which  it  had  made  against  Government  employees. 
This  Committee  had  labeled  as  Communists,  certain 
attorneys  simply  because  they  defended  Communists.  Might 
not  every  Government  employee  reasonably  fear  that  if 

i 

he  acquitted  a  person  alleged  by  the  Committee  to  be  a 
Communist,  he  would  be  himself  similarly  labeled  and  his 
job  threatened? 

i 

The  Frasier  decision  is  based  upon  the  proposition  that 
there  was  no  showing  in  that  case  that  Government  em¬ 
ployees  were  likely  to  be  less  impartial  than  other  citizens. 
Here  the  showing  made  meets  this  deficiency  which  the 
court  found  in  the  facts  of  the  cited  case. 

! 

Finally,  it  should  be  noted  that  the  counsel  for  the  de¬ 
fendant  in  the  Frasier  case  was  himself  responsible  for  the 
fact  that  the  jury  was  composed  of  Government  employees. 
After  stating  that  the  Frazier’s  “challenge  has  the  Sound 
of  plausibility”  the  court  said: 

“Possibly  it  would  have  more  of  the  substance  of 
it  if  in  this  case  it  did  not  appear  that  petitioner  him¬ 
self  was  responsible,  by  deliberate  choice,  for  the 
jury’s  final  composition.” 

i 

i 

It  can  hardly  be  doubted  that  a  majority  of  five  in  the 
Frasier  case  was  obtained  because  of  their  unwillingness 
“to  join  in  repudiating  the  consequences  of  his  [the  de¬ 
fendant’s]  own  selection.”  That  situation  does  not  exist 
here. 

i 

l 

Correctly  analyzed  and  applied  here,  the  Frasier  case 
supports  the  defendant  rather  than  the  Government.; 


XV. 

It  Was  Error  for  the  Trial  Court  to  Refuse  to  Dis¬ 
qualify  Himself  Following  the  Filing  of  the  De¬ 
fendant’s  Affidavit  of  Bias  and  Prejudice. 

The  Government  cites  the  case  of  Eisler  v.  U.  S.,  170 
F.  2d  2 73,  cert,  granted  November  8,  1948,  and  presently 
pending  before  the  Supreme  Court,  in  support  of  its  posi¬ 
tion.  The  defendant  agrees  that  this  case  is  directly  in 
point  and  that  the  decision  of  the  Supreme  Court  therein 
will  be  determinative  of  this  question  in  the  present  case. 

Conclusion. 

The  judgment  of  the  trial  court  should  be  reversed  with 
directions  to  dismiss  the  indictment. 

Respectfully  submitted, 

Kenny  and  Cohn, 

By  Robert  W.  Kenny, 

629  S.  Hill  Street, 

Los  Angeles  14,  California; 

Bartley  C.  Crum, 

San  Francisco,  California; 

Margolis  and  McTernan, 

Successor  to  Gallagher, 
Margolis, 

McTernan  &  Tyre, 

By  Ben  Margolis, 

Los  Angeles,  California; 

Charles  J.  Katz, 

Los  Angeles,  California; 

Wolf,  Popper,  Ross  &  Wolf, 
By  Martin  Popper, 

New  York,  N.  Y.,  and 
Washington,  D.  C.; 

Samuel  Rosenwein, 

New  York,  N.  Y., 

Attorneys  for  Appellant. 
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No.  9872 

John  Howard  Lawson,  appellant 

v. 

United  States  of  America,  appellee 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


BRIEF  ON  BEHALF  OF  APPELLEE 


COUNTERSTATEMENT  OF  THE  CASE 

Appellant  was  indicted,  tried  and  convicted  for  contempt 
of  Congress,  in  violation  of  2  U.  S.  C.  192,  for  refusing  to 
answer  the  question  of  the  Committee  on  Un-Amierican 
Activities  of  the  House  of  Representatives,  whether  or  not 
he  was  or  had  been  a  member  of  the  Communist  Party. 

The  Committee  on  Un-American  Activities  of  the  House 

i 

of  Representatives  existed  in  the  80th  Congress  by  virtue 
of  House  Resolution  No.  5  of  that  Congress  (Govt.  jEx.  2, 
J.  A.  379),  which  adopted  applicable  provisions  of  the  Legis¬ 
lative  Reorganization  Act  of  1946.1 

1  Sec.  121  (q)(2)  provides:  “The  Committee  on  Un-American 
Activities,  as  a  whole  or  by  subcommittee,  is  authorized  to|  make 
from  time  to  time  investigate. ns  of  (i)  the  extent,  character,  and 
objects  of  un-American  propaganda  activities  in  the  United  States, 
(ii)  the  diffusion  within  the  United  States  of  subversive  and  un- 
American  propaganda  that  is  instigated  from  foreign  countries  or  of 
a  domestic  origin  and  attacks  the  principle  of  the  form  of  govern¬ 
ment  as  guaranteed  by  our  Constitution,  and  (iii)  all  other  ques¬ 
tions  in  relation  thereto  that  would  aid  Congress  in  any  necessary 
remedial  legislation.”  Public  Law  601,  60  Stat.  812,  828. 


(1) 


2 


The  Committee  was  composed  of  Congressman  J.  Parnell 
Thomas,  Chairman,  and  Congressmen  Mnndt,  McDowell, 
Nixon,  Vail,  Wood,  Rankin  and  Peterson  (Govt.  Ex.  3, 
J.  A.  380). 

On  October  20,  21,  22,  23,  24,  27,  28,  29  and  30,  1947,  the 
Committee  held  public  hearings  regarding  Communist  infil¬ 
tration  into  the  motion  picture  industry  (J.  A.  188). 

Appellant  was  subpoenaed  by  the  Committee  to  appear 
before  it  in  Washington,  D.  C.,  on  October  23, 1947,  “to  tes¬ 
tify  touching  matters  of  inquiry  committed  to”  it  (Govt. 
Ex.  4,  J.  A.  381).  The  date  of  his  appearance  was  post¬ 
poned  to  October  27  by  a  telegram  (J.  A.  181).  On  October 
27,  1947,  appellant  appeared  as  a  witness  before  a  sub¬ 
committee  of  the  committee,  and  his  testimony  on  that 
date  caused  him  to  be  indicted,  tried  and  convicted  for  con¬ 
tempt  of  Congress. 

On  October  20, 1947,  Samuel  Grosvenor  Wood,  one  of  the 
leading  producers  and  directors  in  the  moving  picture  in¬ 
dustry,  testified  under  oath  before  the  Committee  that  in 
his  opinion  appellant  was  a  Communist  and  was  “active  in 
every  piece  of  Communist  work  going  on”  (J.  A.  224). 2 

On  October  21,  1947,  John  Charles  Moffitt,  a  motion  pic¬ 
ture  critic,  testified  under  oath  before  the  Committee  that  a 
former  Secretary  of  the  Communist  Party  for  Los  Angeles 
County  had  testified  before  the  Tenney  Committee  of  the 
California  Legislature  that  appellant  was  sent  to  Los  An¬ 
geles  by  the  Communist  Party  to  organize  its  activities  in 
Hollywood.  Moffitt  also  testified  that  appellant  had  been 
the  first  President  of  The  Screen  Writers  Guild,  which 
Moffitt  discovered  to  be  a  Communist  front  organization, 
whereupon  he  (Moffitt)  resigned.  While  still  a  member  of 
the  Guild,  Moffitt  heard  appellant  state  that  a  writer  should 
not  attempt  to  write  an  entire  Communist  picture,  because 
it  would  be  identified  and  killed  in  the  front  office;  that  a 

2  This  evidence  was  given  by  the  Government  to  the  court,  out 
of  the  presence  of  the  jury  (JA.  219),  showing  the  information 
then  in  the  hands  of  the  Committee,  in  order  to  prove  the  pertinency 
of  the  testimony  sought  to  be  elicited  from  appellant  by  the  Com¬ 
mittee  on  October  27,  1947.  It  was  read  by  Chairman  Thomas  to 
the  court  from  the  record  of  the  Committee  hearings. 
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writer  should  try  to  get  five  minutes  of  Communist  doctrine 
in  every  script,  and  should  try  to  get  it  in  an  expensive  scene 
from  the  mouth  of  an  important  star  and  then,  if  it  is  dis¬ 
covered  by  the  front  office,  the  expense  involved  will  cause 
them  to  resist  reshooting  the  scene  (J.  A.  227,  228). 8  I 
On  October  22, 1947,  Howard  Rushmore,  who  was  a  promi¬ 
nent  member  of  the  Communist  Party  from  1936  to  1939, 
testified  under  oath  before  the  Committee  that  he  had  met 
appellant  in  late  1937  or  early  1938  at  a  meeting  of  the 
Cultural  Commission  of  the  Communist  Party  at  the  Party 
headquarters  at  35  E.  12th  St.,  ninth  floor,  which  was  the 
inner  sanctum  where  the  national  officers  of  the  Communist 
Party  had  their  headquarters.  This  Commission  was  a  kind 
of  subcommittee  of  the  Central  Committee  of  the  Communist 
Party,  which  committee  is  the  Party’s  governing  body. 
This  Commission  was  set  up  by  Alexander  Trachtenberg, 
a  member  of  the  Political  Bureau  of  the  Communist  Party, 
after  coming  back  from  Moscow  about  1934.  Trachtenberg 
informed  Rushmore  that  the  regular  reports  of  the  Com¬ 
mission’s  activities  were  delivered  to  Moscow  by  himself 
or  by  a  courier  at  least  once  a  year.  When  Rushmore  was 
in  the  Communist  Party  appellant  was  in  charge  qf  the 
Party  activities  in  Hollywood  (J.  A.  224-6). 4 


At  its  session  on  October  27, 1947,  the  Committee  was  act¬ 
ing  through  a  subcommittee  consisting  of  Chairman  Thomas 


and  Congressmen  Vail  and  McDowell,  all  of  whom  were 


present.  That  subcommittee  was  appointed  at  the  begin¬ 
ning  of  the  day’s  session  by  the  Chairman  of  the  Committee, 
as  shown  by  its  record  (J.  A.  183, 186).  The  Chairman  had 
the  power  to  appoint  subcommittees  (J.  A.  184, 185).  j 


Appellant  appeared  as  a  witness  before  that  subcommittee 
on  October  27, 1947,  in  response  to  the  Committee  subpoena 
as  amended  by  telegram  (J.  A.  190).  He  was  sworn  and 
gave  the  testimony  which  is  fully  set  out  at  J.  A.  188-197. 
That  portion  of  appellant’s  testimony  bearing  directly  upon 
the  instant  indictment  and  conviction  is  as  follows : 


i 

3  See  footnote  2,  supra. 

4  See  footnote  2,  supra. 
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“Mr.  Stripling.  Mr.  Lawson,  are  yon  now,  or  have 
you  ever  been  a  member  of  the  Communist  Party  of  the 
United  States? 

“Mr.  Lawson.  In  framing  my  answer  to  that  ques¬ 
tion  I  must  emphasize  the  points  that  I  have  raised 
before.  The  question  of  communism  is  in  no  way 
related  to  this  inquiry,  which  is  an  attempt  to  get  con¬ 
trol  of  the  screen  and  to  invade  the  basic  rights  of 
American  citizens  in  all  fields. 

“Mr.  McDowell.  Now,  I  must  object - 

“Mr.  Stripling.  Mr.  Chairman - 

“(The  chairman  pounding  gavel.) 

“Mr.  Lawson.  The  question  here  relates  not  only  to 
the  question  of  my  membership  in  any  political  organ¬ 
ization,  but  this  committee  is  attempting  to  establish 
the  right - 

“  (The  chairman  pounding  gavel.) 

“Mr.  Lawson  (continuing).  Which  has  been  histor¬ 
ically  denied  to  any  committee  of  this  sort,  to  invade 
the  rights  and  privileges  and  immunity  of  American 
citizens,  whether  they  be  Protestant,  Methodist,  Jewish, 
or  Catholic,  whether  they  be  Republicans  or  Democrats 
or  anything  else. 

“The  Chairman  (pounding  gavel).  Mr.  Lawson,  just 
quiet  down  again. 

“Mr.  Lawson,  the  most  pertinent  question  that  we 
can  ask  is  whether  or  not  you  have  ever  been  a  member 
of  the  Communist  Party.  Now,  do  you  care  to  answer 
that  question? 

“Mr.  Lawson.  You  are  using  the  old  technique,  which 
was  used  in  Hitler  Germany  in  order  to  create  a  scare 
here - 

“The  Chairman  (pounding  gavel).  Oh - 

“Mr.  Lawson.  In  order  to  create  an  entirely  false 
atmosphere  in  which  this  hearing  is  conducted - 

“  (The  chairman  pounding  gavel.) 

“Mr.  Lawson.  In  order  that  you  can  then  smear  the 
motion-picture  industry,  and  you  can  proceed  to  the 
press,  to  any  form  of  communication  in  this  country. 

“The  Chairman.  You  have  learned - 

“Mr.  Lawson.  The  Bill  of  Rights  was  established 
precisely  to  prevent  the  operation  of  any  committee 
which  could  invade  the  basic  rights  of  Americans. 

“Now,  if  you  want  to  know - 

“Mr.  Stripling.  Mr.  Chairman,  the  witness  is  not  an¬ 
swering  the  question. 

“Mr.  Lawson.  If  you  want  to  know - 
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‘ 1  (The  chairman  pounding  gavel.) 

“Mr.  Lawson:  About  the  perjury  that  has  been  com¬ 
mitted  here  and  the  perjury  that  is  being  planned. 

“The  Chairman.  Mr.  Lawson - 

“Mr.  Lawson.  You  permit  me  and  my  attorneys  to 
bring  in  here  the  witnesses  that  testified  last  week  and 
you  permit  us  to  cross-examine  these  witnesses,  and 
we  will  show  up  the  whole  tissue  of  lie - 

“The  Chairman  (pounding  gavel).  We  are  going  to 
get  the  answer  to  that  question  if  we  have  to  stay  here 
for  a  week. 

“Are  you  a  member  of  the  Communist  Pary,  or  have 
you  ever  been  a  member  of  the  Communist  Party? 

“Mr.  Lawson.  It  is  unfortunate  and  tragic  that  I 
have  to  teach  this  committee  the  basic  principles  of 
American -  '  j 

“The  Chairman  (pounding  gavel.)  That  is  ijot  the 
question.  That  is  not  the  question.  The  question  is: 
Have  you  ever  been  a  member  of  the  Communist  Party? 

“Mr.  Lawson.  I  am  framing  my  answer  in  the  only 
way  in  which  any  American  citizen  can  frame  his 
answer  to  a  question  which  absolutely  invades  his 
rights. 

“Mr.  Chairman.  Then  you  refuse  to  answer  that 
question;  is  that  correct? 

“Mr.  Lawson.  I  have  told  you  that  I  will  offer  my 
beliefs,  affiliations,  and  everything  else  to  the  American 
public,  and  they  will  know  where  I  stand. 

“The  Chairman  (pounding  gavel).  Excuse  the  wit¬ 
ness -  | 

“Mr.  Lawson.  As  they  do  from  what  I  have  written. 

“The  Chairman  (  pounding  gavel).  Stand  away  from 
the  stand -  j 

“Mr.  Lawson.  I  have  written  Americanism  for  many 
years,  and  I  shall  continue  to  fight  for  the  Bill  of  Rights, 
which  you  are  trying  to  destroy. 

“The  Chairman.  Officers,  take  this  man  away  from 
the  stand - ”  (J.  A.  195-197) 

The  Committee  on  November  24,  1947,  submitted  to  the 
House  of  Representatives  a  report  citing  appellant  for  re¬ 
fusing  to  answer  the  question  as  to  Communist  Party  mem¬ 
bership,  setting  out  verbatim  the  subpoena,  the  telegram 
and  the  transcript  of  appellant’s  testimony  (Govt.  Ex.  5. 
J.  A.  382-392).  I 
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On  November  24,  1947,  by  Honse  Resolution  370,  the 
Honse  of  Representatives  ordered  certified  to  the  United 
States  Attorney  the  report  of  the  Committee  as  to  appel¬ 
lant’s  refusal  to  answer  the  question  (Govt.  Ex.  6,  J.  A. 
393). 

On  December  5, 1947,  appellant  was  indicted  in  the  United 
States  District  Court  for  the  District  of  Columbia  for  refus¬ 
ing  to  answer  the  aforementioned  pertinent  question  of  the 
Committee,  in  violation  of  2  U.  S.  C.  192  (J.  A.  9, 10). 

On  January  9, 1948,  appellant  pleaded  not  guilty  ( J.  A.  5). 

On  January  30,  1948,  appellant  filed  a  Motion  to  Dismiss 
the  Indictment  (J.  A.  11-13),  and  a  Motion  for  Transfer 
From  the  District  of  Columbia  (J.  A.  13-19).  On  February 
16,  1948,  these  motions  were  argued  before  Judge  Curran 
and  denied  by  him  (J.  A.  6). 

On  April  12, 1948,  appellant  filed  an  Affidavit  of  Bias  and 
Prejudice  against  Judge  Curran  (J.  A.  25-29),  which  was  by 
him  denied  (J.  A.  6,  56).  Appellant  filed  on  that  day  a 
second  Motion  for  Transfer  from  the  District  of  Columbia 
( J.  A.  19-25),  which  was  argued  and  denied  ( J.  A.  6).  Appel¬ 
lant  on  that  day  also  filed  a  Challenge  to  and  Motion  to  Dis¬ 
miss  Jury  Panel  ( J.  A.  29-32). 

On  April  12,  1948,  testimony  was  adduced  by  appellant 
from  one  of  the  Jury  Commissioners  of  the  District  of 
Columbia  as  to  the  method  of  selecting  qualified  jurors  for 
the  various  jury  panels  (J.  A.  57-98),  after  which  the  chal¬ 
lenge  to  the  jury  was  dismissed  and  the  motion  denied 
(J.A.98). 

On  April  13, 1948,  the  jury  was  sworn  on  voir  dire  ( J.  A. 
118)  and  questioned  by  counsel  on  both  sides  ( J.  A.  122-165). 
Having  exhausted  his  peremptory  challenges,  appellant 
challenged  for  cause  each  government  employee  juror  and 
those  having  immediate  relatives  in  government  employ¬ 
ment  (J.  A.  166),  which  challenges  were  denied  (J.  A.  166), 
whereupon  the  jury  was  sworn  (J.  A.  167). 

The  Government  called  as  a  witness  before  the  jury  Con¬ 
gressman  J.  Parnell  Thomas,  Chairman  of  the  Committee 
on  Un-American  Activities,  who  testified,  as  set  out  above 
(p.  3) ,  as  to  the  designation,  by  him,  as  Committee  Chairman, 
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of  the  subcommittee  which  heard  the  testimony  of  appellant 
on  October  27, 1948.  Chairman  Thomas  read  the  testimony 
of  appellant  from  the  official  transcript  of  the  hearings  of 
the  Committee  for  that  day  (J.  A.  187-197). 

The  Government  submitted  to  the  court,  out  of  the  pres¬ 
ence  of  the  jury,  the  sworn  testimony  in  the  record  of  the 
Committee  proceedings  of  witnesses  Wood,  Moflfitt  and 
Rushmore,  who  had  appeared  before  the  Committee  prior 
to  the  testimony  of  appellant,  as  a  basis  for  the  pertinency 
of  the  testimony  sought  to  be  elicited  from  appellant  on 
October  27,  1948.  This  testimony  is  referred  to  above  at 
pp.  2-3.  The  court  ruled  that  the  question  was  pertinent 
(J.  A.  242)  and  so  charged  the  jury  (J.  A.  355).  ■ 

Various  offers  of  proof  were  made  by  appellant  as  to 
statements  of  members  of  the  Committee,  lack  of  subversive 
elements  in  the  pictures  of  appellant,  and  other  similar 
offers  as  to  matters  not  material  and  relevant  to  the  issues 
in  the  case,  which  offers  were  rejected  by  the  court!  upon 
objection  of  the  Government. 

Appellant  did  not  testify  in  his  own  behalf. 

On  April  19,  1948,  the  customary  motions  were  made  by 
appellant  and  denied  by  the  court,  the  case  was  argued  to 
the  jury  by  counsel,  and  the  jury  was  charged  by  the  court 
(J.  A.  351-360).  The  jury  returned  a  verdict  of  guilty 
(J.  A.  7).  Appellant  was  permitted  to  remain  on  bond 
(J.A.7).  | 

Prior  to  sentence,  further  customary  motions  were  made 
by  appellant  and  denied  by  the  court  (J.  A.  8),  and,  on  May 
2,  1948,  appellant  was  sentenced  to  one  year  imprisonment 
and  $1000  fine,  and  was  permitted  to  remain  on  bond  pend¬ 
ing  appeal  (J.  A.  8). 

STATUTE  INVOLVED 

The  prosecution  was  brought  under  2  U.  S.  C.  192 : 

1 4  Every  person  who  having  been  summoned  as  a  wit¬ 
ness  by  the  authority  of  either  House  of  Congress  to 
give  testimony  or  to  produce  papers  upon  any  matter 
under  inquiry  before  either  House,  or  any  joint  Com¬ 
mittee  established  by  a  joint  or  concurrent  resolution 
of  the  two  Houses  of  Congress,  or  any  committee  of 
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either  House  of  Congress,  willfully  makes  default,  or 
who,  having  appeared,  refuses  to  answer  any  question 
pertinent  to  the  question  under  inquiry,  shall  be  deemed 
guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not 
more  than  $1,000  nor  less  than  $100  and  imprisonment 
in  a  common  jail  for  not  less  than  one  month  nor  more 
than  twelve  months.” 

SUMMARY  OF  ARGUMENT 

This  Court  has  decided  that  the  Un-American  Activities 
Committee  may  ask  an  individual  whether  he  is  a  member 
of  the  Communist  Party.  This  disposes  of  Appellant’s 
points  I-V,  and  they  are  not  argued  herein. 

That  the  Committee  might  have  had,  independently,  in¬ 
formation  as  to  appellant’s  Communist  Party  membership, 
does  not  preclude  the  Committee  from  making  the  inquiry 
of  appellant  himself.  (Point  VI.) 

It  was  proper  to  charge  that  appellant  was  required  to 
make  a  responsive  reply,  such  as  would  enable  the  jurors 
to  satisfy  themselves  whether  or  not  appellant  was  a  mem¬ 
ber  of  the  Communist  Party.  This  was  a  common  sense, 
understandable  test  to  be  applied  by  the  jury.  (Point  VII.) 

The  remark  of  the  court,  that  the  evidence  did  not  show 
that  appellant  tried  to  answer  the  question,  made  in  the 
course  of  ruling  upon  an  objection  by  the  Government  to  an 
argument  of  counsel  for  appellant,  was  not  error  because 
such  was  the  fact.  However,  the  court  twice  stated  to  the 
jury  in  his  charge  the  position  taken  by  counsel  in  argument. 
(Point  VIII.) 

The  court  did  not  improperly  restrict  appellant’s  cross- 
examination.  Matters  sought  to  be  asked  of  Chairman 
Thomas  were  not  material,  nor  was  cross-examination  at 
the  trial  of  pertinency  testimony  given  to  the  Committee. 
(Point  IX.) 

The  Chairman  had  the  power  to  appoint  a  subcommittee, 
by  the  custom  and  practice  of  both  House  and  Senate.  The 
question  of  whether  the  Chairman  did  appoint  this  subcom¬ 
mittee  was  left  to  the  jury  under  proper  instructions.  A 
subpoena  duces  tecum  by  appellant  for  the  minute  entry,  if 
any,  as  to  the  appointment  of  the  subcommittee  was  prop¬ 
erly  quashed  because  such  entry,  if  one  existed,  was  not 
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material,  because  this  subcommittee  was  appointed  “on  the 
spot”  by  the  Chairman.  (Point  X.) 

It  was  not  necessary,  for  the  purposes  of  the  citation, 
for  the  Committee  to  transmit  to  the  House  of  Representa¬ 
tives  all  papers  presented  to  the  Committee  by  appellant. 
Appellant’s  motion  to  the  Committee  to  quash  his  subpoena, 
his  demand  to  cross-examine  witnesses  who  had  testified 
against  him  before  the  Committee,  and  his  prepared  state¬ 
ment  handed  to  the  Committee  were  not  material  to  any 
issue  before  the  jury.  (Point  XI.) 

The  method  of  selecting  qualified  jurors  to  sit  on  panels 
in  the  District  of  Columbia  is  not  illegal,  because  there  is  no 
systematic  and  intentional  exclusion  of  any  groups.  (Point 
XH.) 

This  Court  has  held  that  the  circumstances  surrounding 
the  trial  of  a  similar  case  in  the  District  of  Columbia  under 
identical  conditions,  did  not  require  a  change  of  venue. 
(Point  XIII.) 

This  Court  has  held,  in  a  similar  case,  that  government 
employees  are  not  subject  to  challenge  for  cause.  (Point 
XIV.)  j 

Appellant’s  affidavit  of  bias  and  prejudice  was  insufficient 
as  not  showing  personal  bias  towards  this  appellant. 
(Point  XV.) 

ARGUMENT 

I-V 5  I 

i 

The  Committee  did  not  violate  any  right  guaranteed  to  appel¬ 
lant  by  the  Constitution  in  asking  him  if  he  was  or  ever  had 
been  a  member  of  the  Communist  Party. 

i 

This  Court  so  held  in  Bwrsky  v.  TJ.  S.,  167  F.  2d  241  (TJ.  S. 
App.  D.  C.,  1948),  cert.  den.  334  U.  S.  843: 

i 

“We  hold  that  in  view  of  the  representations  to  the 
Congress  as  to  the  nature,  purposes  and  program  of 
Communism  and  the  Communist  Party,  and  in  view  of 
the  legislation  proposed,  pending  and  possible  in  re¬ 
spect  to  or  premised  upon  that  subject,  and  in  view 
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of  the  involvement  of  that  subject  in  the  foreign  policy 
of  the  Government,  Congress  has  power  to  make  an 
inquiry  of  an  individual  which  may  elicit  the  answer 
that  the  witness  is  a  believer  in  Communism  or  a  mem¬ 
ber  of  the  Communist  Party.  And  we  further  hold  that 
the  provision  we  have  quoted  from  House  Resolution 
No.  5  is  sufficiently  clear,  definite  and  authoritative  to 
permit  this  particular  Committee  to  make  that  partic¬ 
ular  inquiry.  We  hold  no  more  than  that.,, 

See  also,  Josephson  v.  U.  S.,  165  F.  2d  82,  (C.C.A.  2, 
1947),  cert.  den.  333  U.  S.  838. 

Appellant  does  not  discuss  these  decisions  in  his  brief. 

VI 

The  Court  properly  instructed  the  jury  that  the  question 

was  pertinent. 

A.  That  the  Committee  had  already  obtained  certain  in¬ 
formation  concerning  appellant’s  connection  with  or  mem¬ 
bership  in  the  Communist  Party,  obviously  could  not  pre¬ 
clude  the  Committee  from  inquiring  as  to  this  of  the  witness 
himself.  Should  he  deny  membership,  in  the  face  of  strong 
affirmative  evidence,  this  fact  would  in  itself  be  of  great 
significance  to  the  Committee  as  bearing  not  only  upon  his 
credibility  as  a  witness,  but  upon  the  importance  of  one  so 
situated  to  deny  membership  under  oath.  Furthermore, 
the  question  was  patently  one  to  establish  from  his  own 
lips  the  basis  for  the  knowledge,  pro  or  con,  which  he  might 
have  of  Communist  infiltration  in  the  motion  picture  indus¬ 
try. 

B.  The  question  was  pertinent  to  the  inquiry.  Barsky 
case,  supra ;  and  see  Josephson  case,  supra. 

C.  In  its  form,  the  question  was  obviously  capable  of 
being  answered.  A  “yes”  or  “no”  answer  was  not  re¬ 
quested  of  appellant. 

Finally,  pertinency  was  for  the  court  to  decide,  as  it  did, 
as  a  matter  of  law.  Sinclair  v.  U.  S.,  279  U.  S.  263  (1929). 
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The  Court’s  charge  with  reference  to  appellant’s  answer  was 

dear  and  proper. 

It  was  proper,  necessary  and  helpful  for  the  cburt  to 
charge  that  appellant  should  have  given  a  responsive  reply 
to  the  question  (J.A.  358),  one  which  would  enable  the  jury 
to  satisfy  itself  as  to  whether  or  not  appellant  was  or  ever 
had  been  a  member  of  the  Communist  Party  (J.A.  359). 
That  was  the  purpose  of  the  question  and,  therefore,  the 
test  of  whether  it  was  ever  answered. 

But  the  court  went  farther  and  said : 

“If  you  believe  from  evidence  that  the  defendant 
was  attempting  to  answer  the  question,  but  he  was  not 
allowed  to  answer  it  by  the  Committee,  then,  of  Course, 
it  would  be  your  duty  under  the  law  to  return  a  verdict 
of  not  guilty  on  this  charge.”  (J.A.  358) 

Appellant  could  ask  for  nothing  more.  This  quote  from 
the  charge  was  not  included  in  the  four  portions  quoted 
by  appellant’s  attorneys  (App.  Br.  95-96),  although  it 
immediately  follows  one  of  them.  It  is  precisely  the  in¬ 
structed  requested  by  appellant  (Prayer  #66,  J.A.  378), 
of  the  denial  of  which  he  complains  in  his  brief,  p.  99. 

Appellant  was  not  harmed  by  the  court  charging  the 
jury  under  the  first  clause  of  2  U.  S.  C.  192,  which  requires 
that  the  default  be  “willful.” 

VIII 

i 

The  Court  made  no  improper  comment  on  the  evidence  during 
argument  by  appellant’s  counsel. 

Appellant’s  counsel  argued  to  the  jury  that  appellant  was 
trying  to  answer  the  question  of  the  Committee  but  was  not 
permitted,  to  do  so.  There  was  no  direct  evidence  to  this 
effect,  and  any  such  inference  sought  to  be  drawn  by  appel¬ 
lant’s  counsel  from  the  testimony  of  appellant  before  the 
Committee  not  only  did  violence  to  the  clear  import  of  that 
testimony,  but  it  would  seem  to  be  so  contrary  to  the  posi¬ 
tion  taken  before  the  Committee  by  appellant,  and  at  the 
trial  by  his  counsel,  (that  the  question  was  unconstitu- 
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tional),  that  it  was  amazing  that  such  a  contention  could 
be  made  to  the  jury.  Upon  objection  by  the  prosecutor, 
the  court  very  properly  said  “There  is  nothing  in  the  record 
to  indicate  that  he  was  trying  to  answer  the  question.  You 
can  refer  to  the  record.’ ’  (J.A.  349). 

Nevertheless,  in  addition  to  the  charge  quoted  in  VII, 
supra,  the  court  charged  the  jury  as  follows : 

“The  defendant  takes  the  position,  through  his 
counsel,  in  arguing  the  case  to  you,  from  the  evidence 
submitted  by  the  Government  and  the  transcript  of 
the  case,  that  he  was  attempting  to  answer  the  question ; 
and,  two,  that  he  did  answer  the  question  and  that 
he  was  not  guilty  of  a  refusal.”  (J.A.  357) 

IX 

The  Court  did  not  improperly  restrict  appellant’s  cross-exami¬ 
nation. 

(a)  In  the  presence  of  the  jury,  the  court  asked  Chairman 
Thomas  what  the  Committee  was  investigating  at  the  time 
appellant  testified,  and  the  Chairman  replied  that  they 
were  investigating  Communist  infiltration  in  the  motion 
picture  industry  (J.A.  197). 

Appellant  moved  to  strike  this  testimony  as  being  im¬ 
material  and  as  creating  bias  and  prejudice  on  the  part  of 
the  jury  against  appellant,  which  motion  was  denied  (J.A. 
197,  198). 6 

6  The  mere  fact  that  the  Committee  was  investigating  Commu¬ 
nism  in  Hollywood  is  not  prejudicial  to  this  appellant.  There  were 
more  witnesses  who  testified  against  Communism  before  the  Com¬ 
mittee  than  those  who  were  being  investigated  for  such  activity. 
Whichever  side  of  this  fence  appellant  fell  on,  in  the  eyes  of  the 
jury,  could  only  be  surmised  from  his  own  testimony  before  the 
Committee,  evidence  of  which  was  necessary  to  try  this  case.  Fur¬ 
thermore,  the  testimony  which  appellant  gave  before  the  Commit¬ 
tee  at  the  time  of  his  refusal  to  answer  was  read  to  the  jury  by  Mr. 
Thomas  from  the  transcript  of  proceedings,  at  the  suggestion  of 
appellant’s  counsel  (J.A.  182,  183).  When  Mr.  Thomas  identified 
the  document  from  which  he  proceeded  to  read,  he  stated  that  it 
was  the  “hearings  regarding  Communist  infiltration  of  the  motion 
picture  industry”  (J.A.  188).  This  occurred  before  the  court  asked 
Mr.  Thomas  what  the  Committee  was  investigating,  and  appellant 
made  no  objection. 
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Appellant  complains  that  he  was  not  permitted  to  cross- 
examine  Mr.  Thomas  on  this  answer.  But  this  is, not  ac¬ 
curate.  Appellant  was  permitted  to  cross-examine  I  on  this 
subject  and  he  elicited  testimony  from  Mr.  Thomas  that  he 
(Thomas)  had  stated  at  the  beginning  of  the  hearings  on 
October  20, 1947,  that  the  Committee  had  the  responsibility 
of  exposing  and  spotlighting  subversive  elements  wherever 
they  existed  (J.A.  204).  Appellant  was  permitted!  to  ask 
if  this  statement  was  not  made  on  a  number  of  occasions 
during  the  hearings,  to  which  Mr.  Thomas  answered  that  he 
did  not  recall  (J.A.  205,  206). 

Appellant  contends  (App.  Br.  p.  104)  that  had  he  been 
allowed  to  cross-examine  Mr.  Thomas  “the  evidence  would 
have  tended  to  show”  that  the  Committee  was  not  actually 
investigating  anything  but,  on  the  contrary,  was  attempting 
to  blacklist  appellant.  A  question  intended  to  elicit  such 
an  answer  was  put  to  Mr.  Thomas,  who  replied  “We  cer¬ 
tainly  never  called  for  any  blacklisting  of  anyone* f  (J.A. 
202).  It  is  true  that  this  question  and  answer  were  stricken 
by  the  court  on  motion  of  the  Government  (J.A.  202),  and  so 
are  not  part  of  the  evidence.  It  is  mentioned  here  not  to 
show  that  appellant  was  permitted  to  ask  the  question, 
but  to  show  that,  had  such  cross-examination  been  allowed, 
the  evidence  claimed  could  not  have  been  adduced,  and  so 
appellant  was  not  prejudiced.  \ 

Furthermore,  if  it  was  appellant’s  purpose  to  offer  evi¬ 
dence  of  improper  motives  or  conduct  on  the  part  of  the 
Committee,  such  evidence  was  not  admissible.  Josephson 
case,  supra;  Barsky  case,  supra ;  Eisler  v.  U.  S.,  170  F.  2d  273 
(U.  S.  App.  D.C.,  1948),  cert,  granted  Nov.  8, 1948. 

(b)  Appellant  next  complains  that  he  was  not  permitted 
to  cross-examine  Mr.  Thomas,  before  the  jury,  as  to  the 
written  statement  appellant  presented  to  the  Committee,  and 
as  to  appellant’s  efforts  to  cross-examine  the  witnesses  who 
had  testified  against  appellant  before  the  Committee.  This 
evidence  was  not  material  to  any  issue  before  the  jury 
(or  the  court).  However,  the  benefit  of  it,  if  any,  was  ob¬ 
tained  by  appellant  because  he  referred  to  both  subjects 
in  his  testimony  before  the  Committee,  which  was  read  in 
its  entirety  to  the  jury. 

i 

i 
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(c)  This  point  is  based  upon  an  inaccurate  statement  of 
facts.  It  appears  on  its  face  to  complain  that  appellant  was 
not  afforded  opportunity  to  cross-examine  Mr.  Thomas  on 
his  testimony  on  the  question  of  pertinency.  Appellant  con¬ 
tends  (App.  Br.  106)  that  on  direct  examination  Mr.  Thomas 
read  into  the  record  testimony  before  the  Committee  relat¬ 
ing  to  appellant  and  given  prior  to  appellant’s  own  testi¬ 
mony,  citing  J.  A.  188-197.  This  is  not  true.  What  Mr. 
Thomas  read  at  J.  A.  188-197  was  the  complete  testimony  of 
appellant  himself  before  the  Committee,  and  it  was  read  to 
the  jury.  Furthermore,  at  J.  A.  207  and  before,  appellant  was 
not  cross-examining  any  testimony  as  to  pertinency,  because 
that  testimony  was  not  offered  by  the  Government  until 
J.  A.  219. 

Actually  appellant  was  given  great  latitude  in  cross-exam¬ 
ining  Mr.  Thomas  on  the  question  of  pertinency  (J.  A. 
228-244). 

(d)  The  proof  of  pertinency,  if  any  was  needed  in  this 
case,  was  compelling,  and  properly  received. 

The  holding  in  the  Barsky  case,  supra,,  is  authority  for 
this  Committee  to  ask  any  individual  the  question  as  to 
Communist  Party  membership,  without  any  affirmative  evi¬ 
dence  by  the  Government  as  to  pertinency. 

More  than  ample  proof  of  pertinency,  however,  was  sub¬ 
mitted  to  the  court. 

As  to  this  evidence,  appellant  complains  that  the  testi¬ 
mony  of  Wood,  Moffitt  and  Rushmore  before  the  Committee 
was  read  to  the  court  (out  of  the  presence  of  the  jury),  and 
that  appellant  was  not  afforded  the  opportunity  to  cross- 
examine  them  on  their  testimony.  But  pertinency  is  to  be 
tested  by  the  court  as  of  the  time  of  the  inquiry  put  tc  the 
witness,  and  by  the  reasonableness  of  the  Committee’s  then 
belief  that  it  was  searching  in  fruitful  fields.  The  three  wit¬ 
nesses  testified  before  the  Committee  prior  to  appellant’s 
testimony.  Even  categorical  denials  of  all  the  statements 
made  by  them  would  not  overcome  the  honest  and  reasonable 
belief  of  the  Committee  that  much  pertinent  and  important 
testimony  could  be  elicited  from  appellant.  Not  only  that, 
but  appellant,  having  appeared  and  been  sworn  before  the 
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Committee,  did  not  see  fit,  if  lie  could,  to  make  a  denial  of 
Communist  Party  membership,  but  refused  to  answer  the 
question. 

x  j 

The  subcommittee  was  validly  constituted,  and  the  jury  was 
properly  instructed  thereon. 

A.  This  Committee  is  expressly  authorized  to  function 
through  subcommittees.7  The  Chairman  testified  he  had  the 
power  to  appoint  subcommittees  (J.  A.  184,  185).  He  ap¬ 
pointed  this  subcommittee  at  the  beginning  of  the  Session 
of  that  day,  as  is  shown  by  the  record  of  the  proceedings 
(J.  A.  183, 186). 

No  statute  or  rule  of  the  House  specifies  who  may  icreate 
a  subcommittee.  The  usual  practice  of  the  House  has  been 
for  the  chairmen  of  its  committees  to  appoint  subcommit¬ 
tees.  It  is  considered  by  House  parliamentarians  to!  be  an 
inherent  power  of  the  Chairman.  Since  its  initial  creation 
in  1938  as  a  Special  Committee  (later  to  become  a  Standing 
Committee),  the  Chairman  of  the  Un-American  Activities 
Committee  has  always  appointed  its  subcommittees.:  The 
existence  of  this  practice  in  the  Senate  was  recognized  and 
was  given  the  approval  of  this  Court  in  Meyers  v.  JJ.  S., 
No.  9797,  decided  November  8,  1948. 

B.  No  statute  or  rule  of  the  House  specifies  in  what  man¬ 
ner  the  Chairman  shall  appoint  a  subcommittee.  In  most 
instances,  as  was  done  here,  the  Chairman  of  this  Commit¬ 
tee  announced  at  the  particular  session  that  certain  members 
present,  less  than  a  majority,  would  comprise  the  subcom¬ 
mittee.  This  action  of  the  Chairman  is,  of  course,  recorded 
in  the  official  transcript  of  the  proceedings.  In  certain  in¬ 
stances  where  the  subcommittee  is  to  act  at  a  future  time 
or  in  a  distant  place  (the  Josephson  hearing  in  New  York 
City)  the  Chairman  appointed  the  subcommittee  and  had 
the  appointment  recorded  in  the  minutes. 

On  November  24,  1947,  the  Committee  certified  to  the 
House  of  Representatives  that  appellant’s  refusal  to  answer 
deprived  it  of  necessary  and  pertinent  testimony  and  placed 


7  Public  Law  601,  supra,  p.  1. 
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appellant  in  contempt  of  the  Honse  of  Representatives.  A 
part  of  this  certification  by  the  Committee  to  the  House  was 
the  transcript  of  the  proceedings  before  the  subcommittee, 
including  the  designation  of  the  subcommittee  by  the  Chair¬ 
man,  at  the  commencement  of  that  day’s  session  (J.  A.  383- 
392).  And  the  approval  of  the  full  House  was  given  to  the 
action  of  the  subcommittee  and  the  Committee  thus  re¬ 
ported,  when  the  House  passed  Resolution  370,  certifying 
the  contempt  to  the  United  States  Attorney  (Govt.  Ex.  6, 
J.  A.  393). 

Furthermore,  at  the  hearing,  appellant,  represented  by 
two  counsel  ( J.  A.  188),  did  not  object  to  the  legality  of  the 
subcommittee,  either  with  respect  to  the  power  of  the  Chair¬ 
man  to  appoint  it,  the  means  by  which  he  did  so  or  the 
make-up  of  the  subcommittee.  This  Court  does  not  look 
with  favor  upon  an  objection  to  the  validity  of  a  subcom¬ 
mittee,  whose  acts  are  subsequently  approved  by  the  Com¬ 
mittee  and  by  the  House,  which  objection  is  made  later  for 
the  first  time  in  court.  Christoff  el  v.  U.  S.,  U.  S.  App.  D.  C. 
No.  9788,  decided  November  22,  1948. 

C.  Appellant  in  his  brief  (p.  116)  complains  that  the  court 
did  not  submit  to  the  jury  the  question  of  the  designation 
of  the  subcommittee.  He  has  overlooked  the  following 
charge  of  the  court : 

“If  you  believe,  and  believe  beyond  a  reasonable 
doubt,  that  on  October  27, 1947,  Congressman  J.  Parnell 
Thomas,  as  Chairman  of  the  Committee  on  Un-Ameri¬ 
can  Activities  of  the  House  of  Representatives,  desig¬ 
nated  Congressman  McDowell,  Congressman  Vail,  and 
himself  as  a  subcommittee  to  transact  the  business  of 
that  day,  then  the  Cpurt  instructs  you  that  that  is  a 
validly  constituted  subcommittee  of  the  Committee  on 
Un-American  Activities  of  the  House  of  Representa¬ 
tives,  and  as  such  had  the  authority  to  inquire  into  the 
matters  that  they  did  on  that  day ;  •  *  *  ”  ( J.  A.  355) . 

D.  Appellant’s  subpoena  duces  tecum  for  the  Committee’s 
minutes  on  the  creation  of  the  subcommittee  was  properly 
quashed  ( J.  A.  346).  The  entry  on  this  subject,  if  there  was 
one  in  the  minutes,  was  not  known  to  appellant,  and  his 
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subpoena  was  a  “fishing  expedition,”  and  he  cannot  claim 
to  be  making  an  offer  of  proof  that  the  subcommittee  was 
not  lawfully  constituted,  as  he  does  in  his  brief  at  p.  117. 

Furthermore,  any  entry  which  might  reasonably  be  ex¬ 
pected  to  appear,  or  the  absence  of  any  entry  at  all,  would 

«! 

be  immaterial  in  the  light  of  the  recognized  practice  of  ap¬ 
pointing  subcommittees  on  the  record  of  the  hearing  itself. 


XI 


It  was  not  error  to  exclude  evidence  that  the  Committee  failed 
to  report  to  the  House  certain  matters  relating  to  appellant’s 
refusal  to  answer.  ! 

i 

2  U.  S.  C.  194  provides  as  follows :  j 

“Whenever  a  witness  summoned  as  mentioned  in 
section  192  fails  to  appear  to  testify  or  fails  to  produce 
any  books,  papers,  records,  or  documents,  as  required, 
or  whenever  any  witness  so  summoned  refuses  to  an¬ 
swer  any  question  pertinent  to  the  subject  under  in¬ 
quiry  before  either  House,  or  any  joint  committee 
established  by  a  joint  or  concurrent  resolution  of  the 
two  Houses  of  Congress,  or  any  committee  or  sub¬ 
committee  of  either  House  of  Congress,  and  thq  fact 
of  such  failure  or  failures  is  reported  to  either  Efouse 
while  Congress  is  in  session,  or  when  Congress  is  not 
in  session,  a  statement  of  fact  constituting  such  failure 
is  reported  to  and  filed  with  the  President  of  the  Senate 
or  the  Speaker  of  the  House,  it  shall  be  the  duty  of  said 
President  of  the  Senate  or  Speaker  of  the  House,  as 
the  case  may  be,  to  certify,  and  he  shall  so  certify,  the 
statement  of  facts  aforesaid  under  the  seal  of  the  Sen¬ 
ate  or  House,  as  the  case  may  be,  to  the  appropriate 
United  States  Attorney,  whose  duty  it  shall  be  to  bring 
the  matter  before  the  grand  jury  for  its  action. 9  9 

Appellant  complains  that  he  should  have  been  permitted 
at  the  trial  to  submit  evidence  to  the  jury  that  the  Commit¬ 
tee,  in  reporting  to  the  House  the  fact  of  his  refusal  to  an-  ' 
swer,  failed  to  include  therewith  his  motion  to  quash  the 
Committee  subpoena,  his  application  to  recall  witnesses  for 
cross-examination  and  his  prepared  statement. 

It  would  be  unreasonable  to  require  the  Committeie  to 
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transmit  to  the  House  every  paper  delivered  to  it  by  or  on 
behalf  of  a  contumacious  witness.  It  would  be  compliance 
with  Section  194  for  the  Committee  to  report,  briefly  sum¬ 
marized,  the  substance  of  what  took  place  before  the  Com¬ 
mittee,  because  “Nothing  is  better  settled  than  that  statutes 
should  receive  a  sensible  construction,  such  as  will  effectuate 
the  legislative  intention,  and,  if  possible,  so  as  to  avoid  an 
unjust  or  an  absurd  conclusion.”  Re  Chapman,  166  U.  S. 
661  (1897),  667. 

But  here  the  Committee  went  farther  and  reported  to  the 
House  a  copy  of  the  transcript  of  the  bearing  in  question, 
in  which  appellant  gave  full  voice  to  bis  opinions  of  and 
objections  to  the  Committee  and  its  procedure.  In  this 
way  the  House  was,  actually,  informed  of  the  matters  appel¬ 
lant  complains  were  “suppressed.”  Any  member  of  the 
House  wishing  to  vote  against  a  citation  to  the  United 
States  Attorney  because,  for  example,  appellant  unsuccess¬ 
fully  demanded  to  cross-examine  certain  witnesses,  could 
find  that  demand  in  appellant’s  testimony  included  in  the 
Committee’s  report  to  the  House  (J.  A.  391). 

There  was  full  compliance  by  the  Committee  with  the  let¬ 
ter  and  the  intent  of  Section  194. 

Furthermore,  the  evidence  excluded  by  the  court  was, 
obviously,  not  material  to  any  issue  before  the  jury,  and  the 
ruling  was  clearly  proper. 

XII 

The  Court  properly  denied  appellant’s  challenge  and  motion 

to  dismiss  the  jury  panel 

Appellant  contends  that  the  qualifications  of  jurors  in  the 
District  of  Columbia  were  determined  contrary  to  law  be¬ 
cause  prospective  jurors  were  asked  to  answer  the  question 
whether  they  bad  views  opposed  to  the  American  form  of 
Government;  and  because  jurors  whose  aggravated  mis¬ 
spelling  or  fundamentally  poor  handwriting  raised  a  ques¬ 
tion  of  literacy,  were  considered  tentatively  unqualified 
until  they  could  be  personally  interviewed  to  determine 
whether  they  could  read  and  write  and  understand  the  Eng¬ 
lish  language,  as  required  by  law  (J.  A.  65-98). 

A  Jury  Commissioner  testified  there  was  no  systematic 
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and  intentional  exclusion  of  economic,  social,  religions,  po¬ 
litical  or  geographical  groups  (J.  A.  66). 

There  was  no  evidence  that  the  system  of  selecting  quali¬ 
fied  jurors  precluded  obtaining  “an  impartial  jury  drawn 
from  a  cross-section  of  the  community,’ 7  as  requited  in 
Thiel  v.  R.  R 328  U.  S.  217  (194^),  220.  And  the  evidence 
showed  affirmatively  that  there  was  no  systematic  and  in¬ 
tentional  exclusion  of  any  group. 

Evidence  as  to  how  the  qualifications  of  jurors  were!  deter¬ 
mined  was  introduced  through  a  Jury  Commissioner  who 
testified,  in  part,  from  a  group  of  questionnaires  picked  at 
random  from  those  persons  considered  tentatively  unquali¬ 
fied  for  service  in  February.  These  questionnaires,  he  testi¬ 
fied,  would  give  a  fair  picture  of  the  causes  of  rejection 
.(J.  A.  64,  65). 

xm 

Motion  to  transfer  the  trial  from  the  District  of  Columbia  was 

properly  denied. 

This  identical  question  was  decided  adversely  to  appel¬ 
lant  fey  this  Court  on  the  same  facts.  Dermis  v.  TJ.  S.,  U.  S. 
App.  D.  C.  No.  9597,  decided  October  12,  1948,  pet  cert, 
pending. 

XTV  I 

It  was  not  error  to  deny  appellant’s  challenge  for  cause  of 

Government  jurors,  and  the  jury  was  properly  impanelled. 

Dennis  v.  TJ .  S.,  supra,  decided  on  similar  facts,  and  after 
identical  arguments  briefed  by  appellant  Dennis  (Dennis 
brief,  pp.  45-49).  j 

See  also,  Frazier  v.  TJ.  8.,  Sup.  Ct.  No.  44,  decided  Decem¬ 
ber  20, 1948.  This  case  is  in  point  on  the  question  of  exclu¬ 
sion  of  government  employees,  but  did  not  involve  the  so- 
called  Loyalty  Order  (Ex.  Order  9835,  March  12,  1945). 

XV  I 

i 

The  trial  judge  properly  refused  to  disqualify  himself  upon 
Appellant’s  Affidavit  of  Bias  and  Prejudice. 

“Prejudice,  to  require  recusation,  must  be  personal 
according  to  the  terms  of  the  statute,  and  impersonal 
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prejudice  resulting  from  a  judge’s  background  or  ex¬ 
perience  is  not,  in  our  opinion,  within  the  purview  of 
the  statute. 9 1  Eisler  v.  U.  S.,  supra. 

See  also,  Johnson  v.  U.  S.,  35  F.  2d  355  (D.  C.  Wash., 
(1929) ;  U.  S.  v.  Sixteen  Thousand  Acres  of  Land ,  49  Fed. 
Supp.  645  (D.  C.  Kans.,  1942);  Price  v.  Johnston,  125  F. 
2d  806  (C.  C.  A.  9,  1942),  cert.  den.  316  U.  S.  677;  Parker 
v.  New  England  Oil  Corp.,  13  F.  2d  497  (D.  C.  Mass.,  1925) ; 
and  Craven  v.  U.  S.,  22  F.  2d  605  (C.  C.  A.  1,  1927),  cert, 
den.  276  U.  S.  627. 

XVI,  XVII 

Appellant  states  that  these  points  are  covered  elsewhere, 
and  they  are  not  separately  argued. 

CONCLUSION 

The  appellant  was  properly  charged,  and  was  fairly  con¬ 
victed  of  an  offense  under  the  statute. 

Respectfully  submitted, 

George  Morris  Fat, 

United  States  Attorney. 

William  Hitz, 

Assistant  United  States  Attorney. 
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STATEMENT. 

It  is  the  purpose  of  this  brief  to  discuss  the  single  ques¬ 
tion  whether  Appellant  could  lawfully  be  compelled  by  the 
House  Committee  on  Un-American  Activities,  on  penalty 
of  punishment  for  contempt,  to  answer  the  question  whether 
he  was  or  ever  had  been  a  member  of  the  Communist  Party. 
In  discussing  this  question,  primary  emphasis  will  be  placed 
on  the  right  of  silence  as  a  correlative  part  of  the  right  of 
free  speech.  I 
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In  selecting  this  issue  for  discussion  there  is  no  intent 
•  to  minimize  the  other  issues  raised  and  discussed  in  Ap¬ 
pellant's  brief  herein.  To  avoid  repetition  we  refer  this 
Court  to  our  argument,  as  amicus  curiae,  set  out  in  our 
brief  before  this  Court  in  Bar  shy  v.  United  States  of  Amer¬ 
ica,  No.'  96Q2,  oil  the  constitutionality  of  the  resolution  cre¬ 
ating  the  Committee,  both  on  its  face  and  as  applied: 
Leave ‘*to  file  this  brief  was  granted  by  order  of  this  Court. 

ARGUMENT. 

Appellant  was  protected  against  compulsion  to  disclose  his 
political  affiliations  by  the  Free  Speech  Provisions  of 
the  First  Amendment. 

The  argument  of  the  National  Lawyers  Guild  in  support 
of  the  foregoing  point  is  fully  set  out  in  its  brief  amicus 
curiae,  filed  with  this  Court  simultaneously  herewith,  in  the 
case  of  Trumbo  v.  United  States  of  America,  No.  9873. 
Said  argument  is  referred  to  and  incorporated  herein  in 
full,  together  with  the  conclusion  immediately  following  it, 
in  order  to  avoid  unnecessary  repetition. 

The  judgment  of  the  trial  Court  should  be  reversed,  and 
the  indictment  dismissed. 

Respectfully  submitted, 

National  Lawyers  Guild, 
Robert  J.  Silberstein, 
Executive  Secretary . 

G.  Leslie  Field, 

415  Dime  Bank  Building, 

Detroit,  Michigan. 

Samuel  H.  Jaffee, 

Dupont  Circle  Building, 

Washington,  D.  C. 

Counsel. 


